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PREFACE  TO  VOLUME  II. 


IT  was  expected  that  the  present  vohime  would  be 
issued  shortly  after  the  publication  of  Volume  I. 
The  completion  of  the  revision  of  the  rules  was  de- 
layed, however,  until  the  present  year,  and  in  the  mean- 
time the  engagements  of  the  Editors  had  become  such 
that  they  were  thereafter  unable  to  devote  together  that 
unremitting  attention  which  they  had  found  necessary  in 
their  production  of  \'olume  I.  The  present  volume  has 
been  made  as  complete  as  possible.  Besides  annotating 
the  rules,  the  Editors  have  prepared  nearly  one  hundred 
additional  forms  of  proceedings,  which,  they  trust,  will  be 
found  useful.  It  has  alwa\-s  been  difficult  for  practi- 
tioners living  at  a  distance  from  counties  in  which  suits 
had  to  be  entered  to  ascertain  the  precise  limits  of  the 
territorial  jurisdiction  of  the  Division  Courts  therein.  No 
publication  but  the  Annual  Report  of  the  Inspector  of 
Divisif'U  Courts  has  hitherto  shown  these  boundaries. 
It  is  possible  that  changes  are  not  made  in  the  limits  of 
Di\'ision  Courts  any  oftener  than  amendments  to  the 
Act  are  enacted  by  the  Legislature.  The  Editors  have, 
therefore,  set  forth  the  present  boundaries  in  this  volume. 
An  appendix  has  been  inserted,  containing  those  sections 
of  Acts  (other  than  The  Division  Courts  Acts  and  their 
amendments,  and  the  parts  of  Acts  printed  in  the  body  of 
the  work)  horn  which  the  Division  Courts  derive  juris- 
diction. No  collection  of  these  sections  has  hitherto 
been  made.  A  work  on  Division  Courts  would  seem  to 
be  a  proper  r.^edium  for  rescuing  some  of  them  from 
their   present  obscurity. 
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iv. 


PREFACE. 


W,th  resard  to  the  rules  and  authorbed  forms  the 
Editors  were,  of  eourse,  unable  to  change  their  "r  a'n-e 
■"ent,    or   the   headings   of  the   various    .''rf' 

and  ,^'^y'""-'=%"'ii<^''  ''"ve  been  wrought  bv  the  rules 

?h:th:::ir"™-'-^'™'"^^--- 

ine  earlier  volume  must,  in  such  cases,  ^ive  war  tn  th. 
present.  ^^,  t^i\c  way  to  the 
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A.D.  i8g4,  and  approved  by  the  Judges  of  the  High 

Court,  2yth  January,  A.D.  18^4. 


RULES. 


TIME    OF   OPERATION. 


1,  The  Rules  of  practice  and  the  Forms  now  in  use  in  '*"'®  ^ 
the  several  Division  Courts  shall,  on  and  from  the  first 
day  of  July,  A.D.  1894,  cease  to  be  used,  and  in  lieu 
thereof  the  following  shall,  on  and  from  such  day,  be  the 
Rules,  Orders,  and  Forms  in  force  and  used  in  said 
Courts.  But  any  action,  process,  order,  judgment,  or 
proceeding  pending,  existing,  or  in  force  in  any  Division 
Court  at  that  time  shall  not  be  thereby  affected,  but 
shall  continue  and  remain,  and,  so  far  as  necessary,  be 
proceeded  with  under  these  Rules  and  Forms,  if  appli- 
cable, or  otherwise  under  the  Rules  and  Forms  hitherto 
in  use,  or  as  the  Judge  may  direct. 

Be  proceeded  with  under  these  rules.— The  rules  govern  all 

future  proceedings  ;  to  pending  proceedings  they  apply  so  far  as  applicable. 
See  vol.  1,  p.  .392. 
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"  I'ARTV,"    "  I'KRSON,"    "  KXECUTOR,"    "OATH." 


Rule  2 


INTERPRETATION. 

2.  In  construing  these  Rules  and  Forms,  unless 
otherwise  declared  or  indicated  by  the  context,  the 
following  words  shall  have  the  several  meanings  hereby 
assigned  to  them  over  and  above  their  several  ordinary 
meanings,  viz.  : — 

(1)  The  word  "  Act"  shall  mean  The  Division  Courts' 
Act  (Revised  Statutes  of  Ontario,  chapter  51)  and  any 
amending  Act  or  Acts. 

(•2)  The  word  "  party"  shall  mean  a  party  to  a  suit  or 
proceeding,  and  shall  include  every  person  served  with 
notice  of  or  attending  any  proceeding,  although  not  named 
in  the  summons  or  particulars  of  claim. 

(3)  The  word  "person"  shall  include  any  body  cor- 
porate or  politic,  or  party,  and  the  heirs,  executors,  adminis- 
trators, or  otha  legal  representatives  of  such  person,  to  whom 
the  context  may  apply  according  to  law. 

(4)  The  word  "executor"  shall  be  held  to  embrace 
and  mean  "  of  the  last  will  and  testament,"  and  shall 
extend  to  a  party  acting  as  such  of  his  own  wrong,  and 
the  word  "administrator"  shall  be  held  to  embrace  and 
mean  "  of  the  property  of,"  etc. 

(5)  Words  importing  the  singular  number,  or  the 
masculine  gender  only,  shall  include  more  persons, 
parties,  or  things  of  the  same  kind  than  one,  and 
females  as  well  as  males,  and  the  converse. 

(6)  The  word  "oath"  shall  be  construed  as  meaning 
a  solemn  affirmation,  or  statutory  declaration,  whenever 
the  context  applies  to  any  person  and  case  by  whom  and 
in  which  a  solemn  affirmation  or  statutory  declaration 
may  be  made  instead  of  an  oath,  and  in  like  cases  the 
word  "sworn"  shall  include  the  words  "  affirmed  "  and 
"declared." 


arms,    unless 

context,  the 

mings  hereby 

eral  ordinary 

'ision  Courts' 
51)  and  any 

y  to  a  suit  or 

I  served  unlh 
;h   not   named 

iny  body  cor- 
iitors,  adminia- 
erson,  to  whom 

:1  to  embrace 
tit,"  and  shall 
/n  wrong,  and 
)  embrace  and 


Tiber,  or  the 
lore  persons, 
an   one,    and 


d  as  meaning 
ion,  whenever 
by  whom  and 
y  declaration 
ike  cases  the 
iffirnied  "  and 


"HOME   COURT,'    "  FM.AINTIFK,      "PROCESS. 


■     (7)  The  words  "  Home  Court  "  and  "  Home  Division  " 
^  shall  mean    respectively    the  Court    and    Division  from 
which  process  originally  issued. 

(8)  The  words  "Foreign  Court "  and  "Foreign  Divi- 
sion "  shall  mean  respectively  the  Court  and  Division 
into  which  process  is  issued  from  another  Court. 

(9)  The  wonis  "Judge,"  "Clerk,"  and  "Bailiff"  shall 
be  taken  to  extend  and  apply  to  the  junior,  deputy,  or 
acting  Judge,  or  deputy  or  acting  Clerk,  or  deputy  or 
acting  Bailiff  (as  the  case  may  be  or  may  require). 

(10)  "Plaintiff"  shall  include  every  person  asking 
any  relief  (otherwise  than  by  way  of  counterclaim  as  a 
defendant)  against  any  other  person  by  any  form  of 
proceeding,  whether  the  same  be  taken  by  action,  suit, 
petition,  motion,  summons,  or  otherwise. 

(11)  "Petitioner"  shall  include  every  person  making 
any  application  to  the  Court  or  Judge  either  by  petition, 
motion,  or  summons,  otherwise  than  as  against  any 
defendant. 

(12)  "  Defendant "  shall  include  every  person  served 
with  any  writ  of  summons  or  process,  or  served  with  a 
notice  of  or  entitled  to  attend  any  proceedings. 

(13)  The  word  "  county  "  shall  include  two  or  more 
counties  united  for  judicial  purposes,  or  for  purposes  to 
ivhich  an  enactment  relates. 

(14)  The  words  "  the  claim  "  shall  mean  the  demand, 
or  the  subject-matter  for  which  any  suit  or  proceeding  is 
brought  or  instituted  in  a  Division  Court. 

(15)  The  word  "process"  shall  mean  any  summons, 
writ,  or  warrant  issued  under  the  seal  of  the  Court,  or  a 
Judge's  summons  or  order. 

(16)  "  Court "  means  the  Division  Court  having  juris- 
diction in  the  action,  matter,  or  proceeding. 
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Rul«2 


"  CLEAR   DAYS,"    "  CHATTELS,"    "  AGENT." 

Rule  2  (17)  "Clear  days"  means  that  in  all  cases  in  which 
any  particular  number  of  days  is  prescribed  for  the  doing 
of  any  act,  or  for  any  other  purpose,  the  same  is  to  be 
reckoned  exclusive  both  of  the  first  and  of  the  last  day. 

(18)  "Judgment"  means  the  final  decision  of  the 
Court  or  Judge  in  any  action,  or  the  entering  of  final 
judgment  by  the  Clerk,  when  a  claim  is  not  disputed,  as 
provided  by  section  109  of  the  Act. 

(19)  "  Order  "  means  the  final  decision  of  the  Court  or 
Judge  in  any  matter,  and  also  any  decision  of  the  Court 
or  Judge  other  than  final  in  any  action  or  matter. 

(20)  "  Security  covenant "  means  the  covenant  re- 
quired to  be  furnished  by  a  Clerk  or  Bailiff  of  a  Division 
Court,  in  pursuance  of  any  statute  requiring  security 
from  any  such  officer. 

(21)  "  Goods,  chattels,  and  property "  mean  goods, 
chattels,  cattle,  sheep,  or  other  animals  or  property, 
money,  money's  worth  and  effects  seized  or  seizable  in 
execution  or  upon  an  attachment,  or  which  may  be 
distrained  or  made  exigible  to  the  satisfaction  of  a  judg- 
ment in  the  Division  Court. 

(22)  For  the  purposes  of  section  101  of  the  Act,  the 
word  "agent  "  shall  be  held  to  include  : — 

(a)  In  case  of  a  railway  company,  a  station-master 
*  having  charge  of  a  station  belonging  to  the 

railway  company. 

(b)  In  the  case  of  a  telegraph   company,  a  person 

having  charge  of  a  telegraph  office  belonging 
to  the  telegraph  company  ;  and 

(c)  In   the  case  of  an  express  company,  a  person 

having  charge  of  an  express  office  belonging 
to  the  express  company. 


EXECUTOR    OF    HIS    OWN    WRONG.  i 

(23)  Otherwise  thcin  as  hereinbefore  provided  for,  The    '^"'®  ^ 
Interpretation    Act    of   Ontario    and    the    interpretation 
clauses  of  T/je  Judicature  Act  shall  apply  to  these  Rules 

and  Forms,  unless  there  be  anything  on  the   subject  or 
context  repugnant  thereto. 

(24)  The  word  "  folio  "  shall  mean  one  hundred  words. 


The  words  in  italics  in  sub-sections  2,  3,  and  13  are  new. 

Sub-sections  1,  4,  5,  6,  7,  8,  9,  14,  and  15  are  substantially  the  same  as 
before.  In  the  old  rules  it  was  provided  that  the  words  "  plaintiff "  and 
"defendant,"  respectively,  should  be  mutually  transposed  where  necessary  for 
the  proper  application  and  construction  of  any  of  the  rules  or  forms,  or  for 
giving  effect  thereto.  Sub-sections  10,  11,  12,  16,  17,  18,  19,  20,  21,  22,  23, 
and  24  are  new. 

Party. — The  change  in  this  rule  is  taken  from  the  Judicature  Act,  section 
2,  sub-section  8.  Seeaho  English  Judicature  Act,  1873,  section  100  ;  English 
County  Court  Kules  (1888),  186. 

A  next  friend  is  not  a  party  :  A'e  Corsellis,  31  VV.  R.  414  ;  Dyke  v.  Stephens, 
.30  Ch.D.  189;  Taylor  v.  Wood,  14  P.R.  449;  nor  a  guardian  ad  litem: 
Ingram  v.  Little,  11  Q.B.D.  251. 

A  third  party  would  be  within  the  meaning  of  the  rule.  A  holder  of 
a  mechanics'  lien,  notified  to  come  in  and  prove  his  claim  under  R.S.  O., 
c.  126,  s.  28,  would  also  be  within  it. 

Person. — The  rule  adopts  the  interpretation  of  this  word  when  occurring 
in  a  statute.  See  Interpretation  Act,  section  8,  sub-section  13.  Its  applica- 
tion to  rules  of  procedure  is  not  easily  seen. 

Executor  of  his  own  wrong.— if  one  who  is  neither  executor  nor 
administrator  intermeddles  with  the  goods  of  the  deceased,  or  does  any  other 
act  characteristic  of  the  office  of  executor,  he  thereby  makes  himself  what  is 
called  in  the  law  an  executor  of  his  own  wrong,  or,  more  usually,  an  excutor 
de  son  tort.     Williams  on  Executors,  9th  ed.,  208. 

The  question  whether  a  party  has  made  himself  an  executor  de  son  tort  is 
one  of  mixed  law  and  fact.  The  jury  find  the  facts,  and  the  court  says  whether 
those  facts  constitute  an  executorship  :  Padget  v.  Priest,  2  T.R.  97,  1  R.R. 
440  ;  llaacke  v.  Gordon,  6  U.C.R.  424. 

A  person  who  takes  goods  of  a  deceased  under  a  fair  claim  of  title  is  not 
an  executor  de  son  tort :  Merchants  Bank  v.  Monteith,  10  P.R.  467. 

An  executor  de  son  tort  cannot  give  a  new  start  to  the  Statute  of  Limita- 
tions :  Grant  v.  McDonald,  8  Gr.  478.  I^ands  cannot  be  sold  under  a  judg- 
ment against  such  an  executor  :  McDade  d.  O'Connor  v.  Dafoe,  15  U.C.R. 
386  ;  Wrathwell  v.  Bates,  15  U.C.R.  391  ;  Graham  v.  Nelson,  6  C.P.  280  ; 
but  leaseholds  may  be  sold:  Bain  v.  Mclntyre,  17  C.P.  500,  though  not 
under  a  Division  Court  execution  :  Duggan  v.  Kitson,  20  U.C.R.  316. 

A  purchaser  of  goods  from  an  executor  de  sou  toi-t  is  not  subject  to  the 
liability  of  such  an  executor  :  Merchants  Bank  v.  Monteith,  10  P.R.  467  ;  but 
the  seller  must  be  really  acting  as  executor,  and  the  party  with  whom  he  deals 
must  have  fair  reason  for  supposing  he  has  authority  to  act  as  such  :  Mount- 
ford  V.  Gibson,  4  East  411,  7  R.R.  599  ;  Thomson  v.  Harding,  2  E.  &  B. 
630  ;  Buckley  v.  Barber,  6  Ex.  164. 

An  infant  is  not  liable  for  a  devastavit  as  an  executor  de  son  tort :  Young  v. 
Purves,  11  O.R.  597. 
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OATH    INCLUDES   STATU  TORY    DECLARATION. 
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An  action  may  be  revived  against  the  executor  de  son  tort  of  a  defendant  : 
-  Keena  v.  O'llara,  16  C.V.  435. 

OEth. — A  statutory  declaration  under  any  Act  in  force  in  Ontario  may  be 
made  before  a  commissioner  for  taking  affidavits,  63  Vict. ,  c.  22. 

The  Canada  Evidence  Act,  1893,  56  Met.,  c.  31,  s.  26,  requires  such  a  de- 
claration to  conclude  as  follows  :  "  And  I  make  this  solemn  declaration,  con- 
scientiously believing  it  to  be  true,  and  knowing  it  to  be  of  the  same  force  and 
effect  as  if  made  under  oath,  and  by  virtue  of  The  Canada  Evidence  Act,  1893  " ; 
and  authorizes  the  making  thereof  before  any  judge,  notary  public,  justice  of 
the  peace,  police  or  stipendiary  magistrate,  recorder,  mayor,  commissioner 
authorized  to  take  affidavits  to  be  used  either  in  the  Provincial  or  Dominion 
courts,  or  any  other  functionary  authorized  by  law  to  administer  an  oath  in 
any  matter. 

PlEintiff. — A  party  taking  out  a  summons  to  enforce  a  mechanics'  lien 
proceeding  would  be  a  plaintiff.  The  definition  is  taken  from  R.S.O.,  c.  44, 
s.  2,  s-s.  5. 

Petitioner. — it  is  difficult  to  see  in  what  matters  application  would  be 
made  to  a  Division  Court  by  petition.  The  term  is  not  used  in  any  of  the 
rules. 

Defendant.— Taken  from  judicature  Act,  R.S.O.,  c.  44,  s.  2,  s-s.  7.  A 
third  party  is  not  a  defendant :  Eden  v.  Weardale  Co.,  (1)  28  Ch.D.  33.3. 

Clear  Days. —Same,  substantially,  as  C.R.  475.  If  a  notice  has  to  be 
given  a  reuain  number  of  clear  days  before  an  event,  it  appears  that  if  sent  by 
post  it  ought  to  be  sent  so  that  the  number  of  clear  days  may  elapse  after  the 
receipt  of  the  notice,  irrespective  of  the  day  on  which,  in  the  ordinary  course 
of  post,  it  would  be  received. 

Judgment. — it  will  be  noticed  that  judgment  means  only  a  final  judg- 
ment. "  No  order,  judgment,  or  other  proceeding  can  be  final  which  does  not 
at  once  affect  the  status  of  the  parties  for  whichever  side  the  decision  may  be 
given  ;  so  that  if  it  is  given  for  the  plaintiff,  it  is  conclusive  against  the  defend- 
ant, and,  if  it  is  given  for  the  defendant,  it  is  conclusive  against  the  plaintiff": 
per  Brett,  L.J.,  Standard  Discount  Co.  v.  La  Grange,  3  C.P.D.  71. 

Order. — An  order  in  a  mechanics'  lien  proceeding  directing  a  sale 
would  be  interlocutory  ;  an  order  distributing  the  money  realized  would  be 
final. 

Goods,  chattels,  etc. — Compare  the  provisions  of  The  Execution  Act, 
R.S.O.,  c.  04,  ss.  9,  16,  and  17,  and  jf«  vol.  1,  pp.  294,295,  296,314,315,  316. 

Agent. — This  is  but  a  repetition  of  section  101  of  The  Division  Courts' 
Act  :  sec  vol.  1,  p.  137. 

Interpretation. — The  Interpretation  Act  is  mr.de  applicable  to  the 
rules  in  the  same  manner  as  if  they  were  statutes. 

The  interpretation  clause  of  the  Judicature    Act  is  R.S.O.,  c 
and  the  other  words  there  mterpreted  are  "cause  " 
"  pleading,"  as  follows  : — 

Cause  shall  include  any  action,  suit,  or  other  original  proceeding  between 
a  plaintiff  and  a  defendant. 

Action  shall  include  suit,  and  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  prescribed  by  rules  of  court. 

Matter  shall  include  every  proceeding  in  the  court  not  in  a  cause. 

Pleading  shall  include  any  petition  or  summons,  and  shall  include  the 
statement  in  writing  of  the  claim  or  demand  of  any  plaintiff,  and  of  the 
defence  of  any  defendant  thereto,  and  of  the  reply  of  the  plaintiff  to  any 
counterclaim  of  a  defendant. 
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CONTENTS   OF   STATEMENT   OF  CLAIM. 
CLAIM    AND    PARTICULARS. 

3.  Every  claim  should  show  the  names  in  full,  and" 
the  present  or  last  known  place  of  abode  of  the  parties, 
and  must  be  legible,  and  delivered  to  the  Clerk  at  his 
office.  But  if  the  plaintiff  is  not  acquainted  with  the 
defendant's  name  in  full,  he  may  describe  him  by  his 
surname,  or  by  his  surname  and  the  initial  letters  of  his 
christian  name,  or  by  such  name  as  he  is  generally 
known  by.  The  defendant  shall,  in  the  process,  be 
described  as  he  is  in  the  claim,  and  such  description 
may  be  taken  to  be  valid,  and  all  subsequent  proceedings 
may  be  takcL  and  had  in  conformity  with  such  descrip- 
tion ;  provided  that  the  Judge  may,  upon  application  of 
any  party,  and  upon  such  terms  as  he  may  deem  just, 
make  any  amendment  as  to  such  name  or  description. 

This  rule  is  subject  to  the  provisions  of  the  Act  in  case  of 
co-partners. 

Sec  sections  94  and  95  and  notes  thereto  :  vol.  1,  pp.  127,  128,  and  129  ; 
see  also  rule  150,  infra. 

Names  in  full. — See  notes  to  section  64,  vol.  1,  p.  52. 

The  christian  and  surname  of  the  plaintiff,  or  of  each  of  the  plaintiffs,  if 
more  than  one,  should  be  inserted  in  the  summons:  Arch.  Pract.,  12th  ed., 
187  ;  Walker  &  Co.  v.  Parkins,  2  D.  &  L.  982.  A  note  payable  to  John 
Souther  &  Son  was  held  to  be  properly  sued  upon  by  John  Souther  &  Co.,  on 
evidence  that  they  were  the  persons  designated  :  Wallace  v.  Souther,  16  S.  C.  R. 
717.  The  summons  should,  in  general,  set  forth  the  true  christian  and 
surname  of  the  defendant  in  full.  He  may  be  sued  by  any  name  or  names  he 
may  have  acquired  by  usage  or  reputation,  and  this  applies  both  to  his 
christian  and  surname  :  Arch.  Pract.,  186  ;  Williams  v.  Bryant,  5  M.  &  W. 
447  ;  Browne  v.  Smith,  1  P.  R.  347  ;  The  Corporation  of  the  Township  of 
Beverley  v.  Barlow,  10  C.  P.  178;  Reg.  v.  Worthenbury  (Inhabitants), 
7  Q.B.  555  ;  Price  v.  Harwood,  3  Camp.  108  ;  Borthwick  v.  Ravenscroft, 
5  M.  &  W.  31  ;  Ke  Clarke  and  Chamberlain,  13  O.R.  270. 

Present  or  last  known  place  of  abode.— As  to  residence,  see 

notes  to  section  81,  vol.  1,  pp.  Ill,  112. 

As  to  last  place  of  abode,  see  notes  to  section  264. 

"  A  reasonable  degree  of  certainty  in  the  description  of  the  defendant's 

residence,  etc.,  should  be  used  and  will  suffice The  insertion  of 

the  supposed  residence  will  suffice":  Arch.  Pract.,  186,  187.  A  defendant 
described  as  of  "  Clapham,  in  the  County  of  Surrey,"  was  held  sufficient  : 
Toulmin  v.  Bowditch,  11  Jur.  455.  A  description  of  either  plaintiff  or 
defendant  by  local  municipality  and  county  would  be  sufficient  :  see  Har. 
C.L.  P.  Act,  p.  3,  or  notes.  The  omission  of  the  place  of  abode  would  be  an 
irregularity  merely  that  could  be  waived  :  Ross  v.  Gandell,  7  C.B.  766,  or 
amended  under  the  wide  power 'of  amendment  given  by  the  rule. 

The  power  of  amendment  given  by  this  rule  is  expressed  in  wider  terms 
than  the  old  rule. 
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Rules  4-5 


CLAIM    MAY    BE   AMENDED. 

4.  The  claim  shall  contain  a  statement  of  the  par- 
ticulars thereof,  or  of  the  facts  constituting  the  cause  of 
action,  and  of  the  sum  or  sums  of  money  claimed  in 
respect  thereof.  Such  particulars  shall  be  framed  in 
ordinary  and  concise  language.  The  Judge  may,  on 
such  terms  as  he  may  deem  just,  permit  or  require  such 
statement  to  be  amended,  or  further  or  other  particulars 
to  be  furnished. 

Contain  a  statement  of  the  particulars  thereof.— The  par 

ticulars  of  claim,  the  facts  constituting  the  cause  of  action,  and  the  amount 
claimed,  must  be  set  forth  :  see  notes  to  sections  94  and  95,  vol.  1,  pp.  127, 
129,  and  notes  to  section  109,  vol.  1,  p.  148. 

Unless  particulars  with  reasonable  certainty  and  detail  are  given,  judgment 
by  default  cannot  be  signed  under  section  109. 

It  is  only  where  detailed  particulars  of  claim  have  been  personally  served 
that  judgment  may  be  given  for  default  at  the  trial  without  further  proof :  see 
section  117,  vol.  1,  p.  166. 

In  all  cases  power  to  amend  should  be  given  on  proper  terms  :  Peterkin  v. 
McFarlane,  9  A.R.  429  ;  /^e  Trufort,  34  \V,R.  56. 

If  all  the  evidence  which  can  throw  light  upon  a  case  has  been  given, 
it  is  a  mere  matter  of  form  to  adapt  the  particulars  to  the  matters  proved  : 
Gough  V.  Bench,  6  O.R.  699. 

"  There  is  no  kind  of  error  or  mistake  which,  if  not  fraudulent,  or  intended 
to  overreach,  the  court  ought  not  to  correct,  if  it  can  be  done  without 
injustice  to  the  opposite  party.  Courts  do  not  exist  for  the  sake  of  discipline, 
but  for  the  sake  of  deciding  matters  in  controversy,  and  I  do  not  regard  such 
amendment  as  a  matter  of  favor,  or  of  grace":  per  Bowen,  L.J.,  Cropper  v. 
Smith,  26Ch.D.,  at  p.  710. 

But,  if  the  defendant  cannot  be  compensated  in  co^ts,  leave  should  not  be 
given  :  A'e  Gaulard  and  Gibb's  Patent,  57  L.J.  Ch.  209. 

And,  where  parties  cannot  be  placed  in  the  same  position  as  if  the  claim 
had  been  correct  in  the  first  instance,  leave  should  be  refused  :  Steward  v.  North 
Metropolitan  Tramways  Co.,  16  Q.B.D.  556,  as  where  the  amendment 
would  deprive  the  defendant  of  the  defence  of  the  Statute  of  Limitations  ; 
VVeldon  v.  Neal,  19  Q.B.D.  394. 

The  court  may  refuse  to  allow  an  amendment,  raising  an  entirely  new 
case:  Newby  v.  Sharpe,  8  Ch.D.  39;  and  an  amendment  will  not  be 
allowed  for  the  sole  purpose  of  determining  how  the  costs  of  the  action  shall 
be  awarded  :  Webber  v.  Wedgwood,  W.N.  (1883)  8. 


5,  In  any  suit  brought  under  the  provisions  of  the 
82nd  section  of  the  Act,  the  claim  shall  contain  a  state- 
ment (Form  No.  17),  or  to  the  like  effect. 

The  82nd  section  of  the  Act  allows  an  action  to  be  brought  in  the  court 
nearest  the  defendant's  residence  :  see  vol.  1,  p.  114. 

See  also  rules  14  and  22. 


ABANDONMENT   OF    EXCESS. 
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6.  In  actions  in  a  Division  Court,  against  officers  and  ''"'®^  ^'® 
their   sureties,  on  the   officers'    security   covenant,    the 

claim  shall  be  as  in  Form   No.  18,  and  the  proceedings 
shall  be  the  same  as  in  ordinary  cases. 
See  notes  to  sections  35-39,  vol.  1,  pp.  26-33. 

7.  Where  the  excess  is  abandoned,  it  shall  be  done 
in  *''e  first  instance,  and  in  the  claim.  Where  such  has 
not  been  done,  the  Judge  may,  upon  such  terms  as  he  shall  see 
fit  at  any  time  thereafter,  but  before  judgment,  permit  such 
abandonment,  in  which  case  an  entry  thereof  shall  be  made  in 
the  proceedings. 

The  words  in  italics  are  new,  and  are  intended  to  settle  the  conflict  of 
decisions  as  to  the  po-..er  to  abandon  the  excess  at  the  trial :  see  vol.  1,  p.  59. 

In  White  v.  Galbraith,  12  P.  R.  513,  the  power  of  the  court  to  allow  such 
an  abandonment  was  asserted  ;  while  in  the  later  case  of  Cleveland  Press  v. 
Fleming,  24  O.R.  335,  such  power  was  denied. 

If  the  excess  is  not  abandoned,  the  proper  course  is  for  the  judge  to  enter 
judgment  for  defendant  :  Vines  v.  Arnold,  8  C.B.  632,  vol.  1,  p.  104. 

If  the  judge,  nevertheless,  proceeds  without  abandonment,  prohibition  may 
be  granted  :  J^e  McKenzie  v.  Ryan,  6  P.  R.  .323  ;  Cleveland  Press  v.  Fleming, 
24  O.R.  335;  but  such  prohibition  will  (at  any  rate,  in  some  cases)  he 
confined  to  the  excess:  Ke  Elliot  v.  Biette,  21  O.R.  595  ;  Jie  Trimble  v. 
Miller,  22  O.R.  500. 

The  mere  fact  of  the  abandonment  will  not,  before  judgment,  amount  to  a 
release.  The  plaintiff  may,  if  he  wish,  withdraw  the  suit  and  sue  for  the  full 
amount.  If,  however,  he  goes  to  trial,  his  recovery  of  the  smaller  amount 
will  be  a  bar  to  any  action  he  may  bring  to  recover  the  amount  abandoned  : 
Winger  v.  Sibbald,  2  A.R.  610. 

Some  act  of  abandonment  by  the  plaintiff  mus'  be  made.  Neither  the 
judge  nor  the  plaintiffs  agent  at  the  trial  could  reduce  the  claim  to  bring  it 
within  the  jurisdiction  :  Isaac  v.  Wyld,  7  Ex.  163.  The  safer  course  would 
be  to  file  an  abandonment  signed  by  the  plaintiff,  or  by  some  one  with  his 
authority yjj/-  him. 

The  abandonment  must  be  made  before  judgment.  If  not  so  made,  prohi- 
bition may  still  be  granted.  The  defendant  is  entitled  to  have  the  plaintiff 
bound  by  the  abandonment  before  judgment,  so  that  the  adjudication  will  be 
final  between  the  parties  as  to  the  cause  of  action  in  dispute. 

PROCESS. 

8.  All  first  process,  with  the  exception  of  warrants  of 
attachment  issued  by  Justices  of  the  Peace,  shall  be 
issued  under  the  seal  of  the  Court,  be  signed  by  the 
Clerk,  dated  the  day  on  which  the  claim  is  entered  for 
suit,  and  numbered  to  correspond  with  the  claim  on 
which  it  issues. 
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PROCESS    BY    WHICH    ACTION    COMMENCED. 


Rules  8-13     Dated  the  day  on  which  the  claim  is  entered.—See  notes  to 

. section  44,  vol.  1,  p.  36  ;  notes  to  section  94,  vol.  1,  pp.  127  and  128. 

Duly  Stamped. — See  notes  to  section  C,  pp.  2  and  3.  The  entry  of  the 
claim  is  the  commencement  of  the  suit,  and  stops  the  running  of  the  Statute 
of  Limitations  for  the  purpose  of  the  action.  See  Edgar  v.  Magee,  lO.  R. 
287,  and  notes  to  rule  25,  vi/ra. 

9.  The  first  process  issued  in  a  suit  under  the  seal  of 
the  Court  shall,  for  all  purposes,  be  held  to  be  the  com- 
mencement of  the  action. 

First  process.  — i"^*?  sections  6  and  44  and  notes  thereto,  vol.  1,  pp.  2 
and  36. 


f 
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10.  The  first  process  for  a  recovery  of  a  debt  or 
money  demand,  or  for  a  tort  or  other  personal  action, 
may  be  a  summons,  and  called  "  ordinary  summons " 
(Form  49). 

Debt  OP  money  demand.— s<?.f  notes  to  section  109,  vol.  i,  p.  126. 

Op  OtheP  pePSOnal  action. — See  notes  to  section  70,  sub-seclion  1, 
paragraph  (a);  and  to  section  94  ;  and  see  Whidden  v.  Jackson,  18  A. R.  440. 

An  ordinary  summons  is  a  summons  which  requires  the  defendant  to 
appear  at  the  court  to  defend  the  action. 

A  special  summons  requires  him  to  also  put  in  a  notice  disputing  claim, 
and  on  failing  to  do  so  condemns  him  in  the  amount  claimed. 

11.  In  actions  for  the  recovery  of  a  debt  or  money 
demand,  where  the  particulars  of  the  plaintiff's  claim  are 
given  with  reasonable  certainty  and  detail,  the  first 
process  may  be  a  summons  (Form  No.  47),  which  shall 
be  called  "  special  summons." 

With  peasonable  ceptainty  and  detail.— ^s^e^  notes  to  sections  iu9, 

110,  111,  and  to  rules  3  and  10. 

12.  Where  an  alias  or  pluries  process  becomes  neces- 
sary, it  shall  be  dated  on  the  day  on  which  it  actually 
issued. 

An  "alias"  is  a  second  writ,  and  a  "pluries"  writ  any  writ  after  the  second ; 
Wharton,  36,  660;  7  U. C.L.J.  178;  see  note  to  section  109,  vol.  1,  p.  150. 

13.  Where  the  plaintiff  sues  under  the  229th  section 
of  the  Act,  the  proceedings  may  be  by  "  ordinary 
summons,"  or  "  special  summons."     At  the  end  of  the 
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particulars,  or  in  addition  to  the  notices  and  warnings  on    '*"'®s 

[the  summons,  the  notices  and  warning  set  forth  in  Form ". — 

No.  52  shall  be  given. 

See  notes  to  sections  44  and  229,  vol.  1,  pp.  3G,  37,  and  316.  The  nomi- 
nal plaintiff  has  no  power  to  discharge  the  suit. 

14.  Leave  to  bring  an  action  under  the  83rd  section 
of  the  Act  maybe  granted  by  the  Judge,  on  production 
of  an  affidavit  (Form  No.  23),  and  in  the  summons  it 
shall  be  stated,  "Issued  by  leave  of  the  Judge." 

Leave  should  be  granted  ex  parte :  Re  Trust  and  Investment  Corporation 
of  South  Africa,  (1892)  3  Ch.  332. 

15.  Where  there  are  more  defendants  than  one,  and 
they  reside  in  different  counties,  concurrent  summonses 
may  issue  for  the  service  of  the  defendants  residing  out 
of  the  county  in  which  the  action  is  brought,  but  the 
-costs  only  of  the  summonses  actually  served  shall  be 
allowed  on  taxation,  unless  the  Judge  directs  otherwise  ; 
and  such  concurrent  summonses  shall  correspond  with 
the  original,  and  be  marked  in  the  margin  "  Concurrent 
summons." 

Concurrent  Summonses.— in  analogy,  see  C.R.  236,  et  seq. 
SERVICE    OF   SUMMONS. 

16.  Every  summons  shall  be  returnable  on  the 
eleventh  day  after  the  day  of  service  thereof  upon  the 
defendant,  in  case  the  defendant,  or  one  of  the  de- 
fendants, resides  in  the  county  in  which  the  action  is 
brought ;  in  case  the  defendant  does  not  reside,  or  in 
•case  none  of  the  defendants,  if  there  be  more  than  one, 
reside  in  the  county  in  which  the  action  is  brought,  such 
summons  shall  be  returnable  on  the  sixteenth  day  after 
the  day  of  such  service. 

Returnable  on  eleventh  day. —The  day  of  service  is  excluded  : 
Young  v.  Higgon,  6  M.  &  W.  49  ;  Bank  of  British  North  America  v.  Hughes, 
16  P.R.  61  ;  and  notes  to  section  109,  vol.  1,  p.  148. 

Sections  96  and  97,  vol.  1,  p.  129,  make  provision  for  the  return  of 
summonses  in  the  cases  here  mentioned. 
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Rules 
17-20 


12  DEFENDANTS   WITH    SEPARATE   INTERESTS. 

17.  The  summons,  with  a  copy  of  the  account  or  of 
-the  particulars  of  the  claim  or  demand  attached,  shall  be 

served  ten  days  at  least  before  the  return  day  thereof. 

This  is  Init  a  repetition  of  section  96 :  see  vol.  1,  p.  129. 

18.  In  case  the  defendant  does  not  reside,  or  in  case 
none  of  the  defendants  (if  there  be  more  than  one)  reside 
in  the  county  in  which  the  action  is  brought,  the  sum- 
mons must  be  served  fifteen  days  at  least  before   the 

return  day  thereof.  -. 

'§■/ 
This  is  a  repetition  of  section  97. 

19.  In  case  of  defendants  having  different  or  separate, 
and  not  joint,  interests  in  an  action,  the  summons  must 
be  served  on  any  defendant  residing  out  of  the  county  in 
which  the  action  is  brought  fifteen  days  at  least  before 
the  return  day  thereof. 

This  is  an  important  rule.  It  would  seem  that  a  plaintiff  cannot  by 
joining  a  cause  of  action  against  a  non-resident  defendant,  which  did  not 
wholly,  arise  in  the  division  where  the  action  is  brought,  give  the  court 
jurisdiction  merely  because  he  has  another  cause  of  action  against  a  resident 
defendant  which  is  therefore  properly  the  subject  of  the  action. 

If  the  non-resident  defendant  is  properly  a  party  to  the  cause  of  action 
against  the  resident  defendant,  or  if  the  cause  of  action  against  him  arose 
within  the  jurisdiction,  the  action  is  properly  before  the  court ;  otherwise  an 
objection  to  the  jurisdiction  would  appear  to  be  well  taken.  See  section  81, 
vol.  1,  p.  109.  Where  there  is  a  joint  liability  of  all  the  defendants,  and  one 
of  them  resides  within  the  county,  the  summons  is  properly  made  returnable 
on  the  eleventh  day. 

SUBSTITUTIONAL  SERVICE. 

20.  Where  it  is  made  to  appear  to  the  Judge  upon 
affidavit  that  reasonable  efforts  have  been  made  to  effect 
personal  service  of  the  summons  upon  the  defendant, 
primary  debtor,  or  garnishee,  and  either  that  the  sum- 
mons has  come  to  the  knowledge  of  the  defendant, 
primary  debtor,  or  garnishee,  or  that  he  wilfully  evades 
service  of  the  same,  or  has  absconded,  either  before  or 
after  the  issue  of  summons,  or  is  out  of  the  Province  of 
Ontario,  but  having  in  Ontario  an  office  and  an  agent 
doing  business  on  his  behalf,  the  Judge  may,  by  order, 
grant  leave  to  the  plaintiff  to  serve  the  summons,  in  such 
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20-23 


LEAVE   TO   SUE    IN    ADJOINING    DIVISION.  13 

manner,  at  such  place,  or  upon  such  person,  for  the 
defendant,  primary  debtor,  or  garnishee,  as  to  him  may- 
seem  proper,  and  may  grant  leave  to  the  plaintiff  to 
proceed  as  if  personal  service  had  been  effected,  subject 
to  such  conditions  as  the  Judge  may  impose,  and  in  the 
same  order  the  Judge  may  direct  that  all  further  notices 
and  orders  in  the  suit  up  to  judgment  may  be  served  in 
the  same  manner  as  he  has  directed  substitutional  service 
of  the  summons. 

The  concluding  words  of  the  section  authorize  substitutional  service  of  all 
further  notices  and  orders  as  well  as  the  summons.  In  other  respects  the  rule 
is  the  same  as  section  100  :  see  vol.  1,  pp.  133-136. 

21.  Every  summons  issued  against  a  corporation, 
firm,  or  individual,  not  having  its  chief  place  of  business 
within  the  Province,  and  all  subsequent  papers  and 
proceedings  in  the  action  or  proceeding  in  which  the 
summons  has  been  issued,  may  be  served  on  the  agent 
of  the  corporation,  firm,  or  individual,  whose  office  or 
place  of  business,  as  such  agent,  is  either  within  the 
division  in  which  the  summons  issued  or  is  nearest 
thereto. 

This  is  identical  with  sub-sect  on  1  of  section  101,  vol.  1,  pp.  130-138. 

22.  Under  the  83rd  section  of  the  Act,  the  leave  to 
be  granted  for  issuing  a  summons  shall  be  by  the  Judge 
before  whom  the  action  is  to  be  tried  under  the  order, 
but  no  leave  shall  be  given  to  bring  a  suit  in  a  division 
other  than  the  one  adjacent  to  the  division  in  which  the 
party  to  be  sued  resides,  but  the  division  may  be  in  the 
same  or  an  adjoining  county. 

See  also  rule  14.  This  is  identical  with  old  rule  123.  The  83rd  section 
authorizes  an  action  to  be  entered  and  tried  in  any  division  adjacent  to  the 
division  in  which  the  defendant  or  one  of  several  defendants  resides.  See 
vol.  1,  p.  115. 

Flooding  Lands  in  Certain  Districts. 

23.  Any  action  under  52  Vict.,  cap.  16  (Ontario),  for 
flooding  lands,  where  the  sum  claimed  does  not  exceed 
$20,  may  be  commenced  by  ordinary  summons,  and  the 
proceedings  thereafter  shall  be  as  in  any  ordinary  case. 

See  vol.  1,  p.  70. 
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CLERK    TO   SIGN    NOTICK   ON   SUMMONS. 


Rules 
24-26 


I:;, 

ii,ir:. 

li.!'!': 


Notice  of  Writ  as  to  Change  of  Venue. 

~  24.  The  notice  required  by  section  98  of  the  Act  shall 
be  endorsed  on  the  summons  and  be  signed  by  the  Clerk 
in  the  words  of  Form  No.  48. 

It  is  important  to  observe  that  this  notice  must  be  signeii  hy  the  clerk.  A 
failure  to  do  this  might  be  held  to  enlarge  indefinitely  (to  the  trial  ?)  the  right 
to  move  to  change  the  place  of  trial.  A  lithographed  signature  would  be 
insufficient:  R.  v.  Cowper,  24(^.B.D.  5.33;  but  the  signature  of  the  clerk's 
name  by  a  clerk  in  his  office,  authorized  by  him,  would  probably  be  sufficient : 
France  v.  Button,  (1891)  2  Q.B.  208.  See  further  as  to  what  is  a  signature, 
vol.  I,  pp.  77  and  78. 

Renewal  of  Writ. 

25;  No  original  writ  of  summons  shall  be  in  force  for 
more  than  twelve  months  from  the  day  of  the  date 
thereof,  including  the  day  of  said  date ;  but  if  any 
defendant  therein  named  shall  not  have  been  served 
therewith,  the  plaintiff  may,  before  the  expiration  of  the 
twelve  months,  apply  to  a  Judge  for  leave  to  serve  the 
writ  after,  and  notwithstanding  the  lapse  of,  the  said 
period. 

(rt)  The  Judge,  if  satisfied  that  reasonable  efforts 
have  been  made  to  serve  such  defendant,  or 
for  other  good  reason,  may  order  that  the 
service  shall  be  good  if  made  within  twelve 
months  from  the  date  of  the  order,  and  so 
from  time  to  time  during  the  currency  of  the 
further  period  allowed. 

(6)  The  writ  shall  in  such  case  be  renewed  by  being 
marked  with  the  date  of  the  day,  month,  and 
year  of  such  renewal,  to  Le  so  marked  by  the 
Clerk  upon  delivery  to  him  by  the  plaintiff, 
his  solicitor  or  agent,  of  the  Judge's  order. 

(c)  In  such  case,  the  original  writ  shall  be  available 
to  prevent  the  operation  of  any  statute  where- 
by the  time  for  the  commencement  of  the 
action  is  limited,  and  for  all  other  purposes, 
from  the  date  of  the  original  issue  of  the  writ. 
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This  is  a  material  alteration  of  the  old  rule  127.  It  is  now  substantially 
identical  with  C.K.  '2.SH,  and  its  English  prototype,  Ord.  viii.,  r.  .3;  and 
the  decisions  under  these  rules  are,  therefore,  applicable  to  the  practice  under 
this  rule. 

Including*  the  day  of  said  date.— The  day  of  the  issue  of  the 
summons  is  included  in  the  computation  of  the  twelve  months.  It  would, 
therefore,  be  necessary  for  a  plaintiff  issuing  a  summons  on  7th  June,  1894,  to 
apply  to  the  judge  for  an  order  for  renewal  on  or  before  (ith  June,  1895. 

Before  the  expiration  of  the  twelve  months.— There  is  no  rule 

of  the  Division  Courts  similar  to  C.  R.  485;  see  St.  Louis  v.  O'Callaghan, 
13  1'.  K.  '.i'2'2.  All  rules  as  to  time  are,  therefore,  ol)ligatory  :  Barker  v. 
Palmer,  8  (^.B.D.  558;  R.  v.  Court  of  Revision  of  Cornwall,  25  U.C.R.  286. 
There  would  be  no  jurisdiction  to  renew  the  writ  if  the  application  were  not 
made  within  the  prescribed  time:  Doyle  v.  Knufman,  3(^.H.D.  7,  •  10. 

Apply  to  the  judge. —  it  is  necessary  nnly  that  the  ap])lication  be 
made  within  the  twelve  months.  It  is  not  necessary  that  the  judge  should  grant 
tlie  order  within  that  period. 

If  the  judge  is  absent,  the  papers  should  be  left  with  the  clerk,  and  the 
a]:)plication  may  then  be  considered  as  made  :  see  vol.  1,  p.  118. 

ReaSOna-ble  efforts.— The  judge  should  be  satisfied  tliat  all  has  been 
done,  that  could  reasonably  be  expected,  to  serve  the  defendant,  or  ascertain 
his  whereabouts,  and  the  affidavits  must  show  what  those  efforts  were  :  Lush's 
Practice,  .Srd  ed.,  p.  .375  ;  Firth  v.  Bush,  9  Jur.  N.S.  431. 

What  is  meant  by  reasonable  efforts  must  depend  on  the  circumstances  of 
each  particular  case  :  Tomlinson  v.  (Joatley,  L.  R.  1  C.  P.  2.31 ;  see  also  vol.  1, 
]•>,  1H4.  Where  a  defendant  went  away  to  avoid  service,  and  coukl  not  be 
found,  a  proper  case  would  be  made  out :  Smalpage  v.  Tonge,  17  Q.  B.  D.  ()44. 

It  is  for  the  judge  to  determine  whether  the  facts  give  him  jurisdiction  under 
this  section,  and  the  High  Court  will  not  review  his  decision  :  A'^  Ilibbitt  v. 
Schilbroth,  18  O.R.  399. 

Other  good  reason. — Where  ])laintiffs  delayed  service  of  the  writ  for 
nearly  four  years,  awaiting  the  determination  of  another  suit,  which,  if  decided 
in  a  certain  way,  would  have  made  the  action  useless,  it  was  held  that  this 
was  not  a  good  reason  :  Ilowland  v.  Dominion  Bank,  15  P.  R.  5f) ;  22S.C. R. 
130.  "  The  position  cf  the  defendant  should  be  considered,  and  he  should 
not  have  an  action  hanging  over  him  for  an  indefinite  time,  vmless  some  good 
excuse  for  want  of  diligence  in  its  prosecution  be  shown"  :  />er  Osier,  |.A. , 
15  P.R.  G2. 

But  where  the  delay  arose  from  the  pendency  of  an  appeal  in  an  action 
between  the  same  parties,  the  decision  of  which  would  affect  the  plaintiff's 
course,  the  order  for  renewal  was  made  :  Gilmour  v.  Magee,  14  P.  R.  120 ; 
and  where  some  of  the  defendants  could  not  be  found,  and  the  plaintiff  was  in 
feeble  health,  and  unable  to  give  the  matter  attention,  an  order  for  renewal 
was  confirmed  :  Cairns  v.  Airth,  16  P.R.  100. 

Of  the  judge's  order. — The  original  order  of  the  judge  must  be 
delivered  to  the  clerk.  The  renewal  is  for  twelve  months  from  the  date  of 
the  order,  the  date  of  the  order  not  being  included. 

Statute  of  Limitations.— Sf£?  vol.  i,  pp.  180-182. 

Amendments. 

26.  In  case  a  special  summons  is  issued  when  an 
ordinary  summons  should  have  been  issued,  or  vice  versa, 
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Rules  t|,g  same  may  be  altered  or  amended  by  order  of  the 
jiidj^e,  either  before  or  at  the  hearing,  on  such  terms  as 
the  Judge  may  direct. 

Similar  to  old  rule  104.  Rule  239  is  the  rule  which  deals  with  amend- 
ments to  proceedings  ;  see  also  rule  3,  supra.  If  a  speciil  summons  should  be 
issued  when  an  ordmary  summons  should  have  been  issued,  the  clerk  would 
have  no  jurisdiction  to  sign  judgment  by  default ;  his  right  is  confined  to  cases 
where  the  retiuirements  of  section  10!)  are  complied  wi.h.  Any  such  judgment 
would  be  set  aside  by  the  judge,  or  proceedings  thereon  prohibited  until  an 
amendment  was  made  and  the  trial  proceeded  with  in  the  ordinary  way.  If 
an  ordinary  summons  is  ordered  by  the  plaintiff  for  a  claim  for  which  a  special 
summons  would  be  warranted,  he  runs  the  risk  of  costs  under  rule  149  (a). 


ABSCONDING    DEBTORS. 


27.  In  all  cases  where  an  attachment  shall  issue 
(whether  the  suit  be  commenced  by  attachment  in  the 
first  instance  or  not),  unless  the  defendant  shall  have 
been  personally  served,  the  hearing  or  trial  shall  not  take 
place  until  a  month  after  the  seizure  under  the  attach- 
ment, unless  the  Judge  shall  otherwise  order. 

Similar  to  old  rule  35. 

Affidavit  for  attachment.— ^^^  section  249  and  notes  thereto. 

Shall  not  be  personally  served.— .y^*;  notes  to  sections  81  and  99, 
vol.  1,  pp.  109  and  130. 

Until  a  month  after  the  seizure.— s^^  sections  2G0  and  261  and 

notes  thereto,  vol.  1,  p.  350.  . 

28.  When  several  persons  sue  out  warrants  of  attach- 
ment against  an  absconding,  removing,  or  concealed 
debtor,  each  one  of  such  attaching  creditors  may  enter 
a  defence,  set-off,  or  counterclaim,  and  call  and  examine 
and  cross-examine  witnesses  as  to  any  debt  or  claim 
proved,  or  attempted  to  be  proved,  against  the  debtor,  or 
as  to  such  set-off  or  counterclaim,  in  the  same  way  and 
to  the  same  extent  as  the  debtor  himself  might  do,  were 
he  personally  to  appear  and  defend  the  suit,  on  any 
ground  whatever. 

Set-off  or  counterclaim.— The  rule  is  the  same  as  old  rule  number 
36,  except  that  creditors  are  authorized  to  enter  a  set-oflf  or  counterclaim  on 
behalf  of  the  debtor  to  tht  same  extent  as  the  debtor  himself.  See  notes  to 
section  188,  vol.  1,  p.  272. 
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29.    l^ef(jre    issuinij    an    attachment    aL'aiiist    an    ab-     ""'•' 

.  .  29-31 

sconding,  removing,  or  concealed  debtor,  it  shall  be  th( — 

duty  of  the  Clerk  to  see  that  immediate!}-  ft)llovving  the 
statement  in  the  affidavit  of  the  amount  due  to  the 
attaching  creditor  the  cause  and  subject  of  such  indebted- 
ness is  properly  set  forth  according  to  Form  No.  '2(>. 


See  1)1(1  rule  35.  Korm  No.  'M\  is  ilic  form  of  aftid-ivii  prescriljcd  by  llio 
(icneral  Rules  and  Orders,  pursuant  to  section  '240:  ivr  vol.  I,  p.  .'W5,  et  seq. 
The  duty  is  imposed  on  the  clerk  of  seeing;  that  the  cause  and  sul)jecl  of  the 
indehtedness  is  properly  set  forth,  pursuant  t(j  form.  The  form  should  he 
adhered  to  as  closely  as  possible:  Archibald  v.  llubley,  IH  S.C.  K.  lUi  ; 
Morse  v.  I'hinney,  22  .S.C.  K.  ^(J.S.  The  allejjation  of  the  intent  .ind  desijjn 
of  the  debtor  being  to  defraud  is  necessary  in  all  cases.  .\s  to  who  is  an 
absconding  debtor,  see  vol.  1,  p.  M87  :  Coffey  v.  Scane,  14C.  I,.T.  'JOH. 


30.  In  case  several  judgments  have  i)een  recovered 
against  an  absconding  debtor,  it  shall  not  be  necessary 
to  issue  execution  upon  each  such  judgment ;  but  one 
e-xecution  against  the  property  seized  upon  the  attachment 
shall  issue  for  the  sale  thereof  to  satisfy  the  judgments 
of  those  creditors,  and  enough  of  such  property  as  shall 
be  sufficient  to  satisfy  the  said  judgments  and  costs  may 
be  sold  thereunder,  according  to  law.  (Form  No.  182rt.) 
Or  if  the  property  has  been  previously  sold  as  perishable, 
enough  of  the  proceeds  may  be  applied  by  the  Clerk  to 
satisfy  such  judgments  and  costs,  without  execution. 

This  is  a  new  provision.  But  one  execution  will  hereafter  be  necessary, 
and  all  judgment  creditors  who  obtained  attachments  v/ill  be  entitled  to  share. 
This  varies  section  264  of  the  Act,  vol.  1,  p.  .345.  Notice  of  the  attachment 
in  eich  case  must  be  given  within  one  month  after  the  issue  of  the  first  ail.ich- 
ment  to  the  clerk  of  the  court  out  of  which  the  first  attachment  issued,  or  in 
which  it  was  made  returnable.     See  sections  256  and  257,  vol.  1,  pp.  :Ufi  and 

31.  The  proceeds  of  such  e.xecution,  or  of  the  s;de  of 
the  property,  shall,  after  deducting  all  costs,  remain  in 
the  hands  of  the  Clerk,  and  be  distributed  ratably 
amongst  such  creditors  as  are  entitled  to  share  therein 
to  the  extent  of  their  claims,  and  the  surplus,  if  any,  shall 
be  paid  to  the  person  entitled  thereto. 
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Rule  31 


SCHEME    OF    UISTKIHUTION. 

(a)  Where  the  amount  levied  by  the  Baihff,  or  in  the 

hands  of  or  collected  by  the  Clerk,  is  not 
sufficient  to  pay  the  execution  debts,  and 
satisfy  the  judgments  of  all  the  creditors  en- 
titled to  share  in  the  distribution,  with  costs 
in  full,  the  money  shall  be  applied  to  the  pay- 
ment, ratably,  of  such  debts  and  costs  of  the 
creditors,  after  retaining  the  Bailiff's  fees,  and 
after  payment  in  full  of  the  costs  taxed,  and 
the  costs  of  the  exe  .ution,  to  the  creditor  at 
whose  instance  and  under  whose  attachment 
or  execution  the  seizure  and  levy  were  made. 

(b)  The  Clerk  shall,  before  distributing  the  money, 

prepare  for  examination  by  the  debtor  and  his 
creditors  a  list  of  the  creditors  entitled  to  share 
in  such  distribution,  with  the  amount  due  to 
each,  for  principal,  interest,  and  costs,  the  total 
amount  to  be  distributed,  and  the  amount  going 
to  each  according  to  such  ratable  distribution. 

(c)  Any  party  entitled  to  or  interested  in  any  money 

or  debt  attached  or  made,  by  virtue  of  an 
attachment  or  otherwise,  against  an  abscond- 
ing debtor,  in  the  hands  of  the  Clerk  or  Bailiff, 
who  is  not  satisfied  with  the  proposed  plan  of 
distribution  thereof  by  the  Clerk,  may  apply  to 
the  Judge  for  an  order  to  correct  or  change 
such  distribution. 

(d)  The   Clerk   shall  deliver  or   send    (prepaid  and 

registered),  by  post,  to  each  creditor,  a  notice 
that  the  said  list  has  been  so  prepared,  and 
may  be  examined  at  his  office,  at  any  time 
within  five  days  from  the  day  of  the  date  of  the 
notice ;  and  that  unless  within  ten  days  after 
the  day  of  the  date  of  the  notice  objection  to 
such  a  list  has  been  filed  with  the  said  Clerk  the 
said  list  shall  be  binding  upon  all  parties  con- 
cerned, unless  the  judge  shall  otherwise  order. 


INTERPLEADER. 
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This  is  a  new  rule.  The  proceeds  of  the  execution  are  distributable  ratably, 
pursuant  to  section  256,  vol.  1,  p.  .346. 

After  deducting  all  costs.— The  costs  are  by  the  rule  first  to  be 
deducted  only  when  there  is  sufficient  to  satisfy  all  claims  in  full :  see  vol.  1, 
p.  347.  When  there  is  a  deficiency,  the  bailiff's  fees  and  the  costs  taxed  and 
the  costs  of  the  execution  only  are  first  to  be  deducted.  It  may  happen  that 
the  seizure  may  be  made  under  the  attachment  of  one  creditor,  and  the  execu- 
tion may  be  issued  under  the  judgment  of  another.  In  such  case,  what  is  the 
proper  construction  of  the  ia!e?  It  is  submitted  that  the  costs  of  the  first 
attaching  creditor  are  to  be  paid  in  full,  he  being  the  creditor  at  whose  instance 
and  under  whose  attachment  the  seizure  was  made,  and  that  the  costs  of  the 
execution,  being  an  execution  for  the  benefit  of  all,  are  also  to  be  paid, 
irrespective  of  the  action  in  which  it  is  issued.  To  prevent  difficulty,  it  will 
be  better  that  execution  should  always  issue  in  the  action  of  the  first 
attaching  creditor:  see  Darling  v.  Smith,  10  P.  R.  360;  Hughes  v.  Field, 
•9  P.R.  127. 

Wages  to  the  extent  of  three  months  take  precedence  of  other  claims  when 
an  attachment  is  made  by  a  sheriff  under  the  Act  respecting  absconding 
debtors,  5.5  Vict. ,  c.  27,  s.  2  ;  but  when  a  distribution  is  made  in  a  Division 
Court,  all  creditors  share  ratably. 

Scheme  of  distPibUtion. — The  scheme  of  distribution  must  be  pre- 
pared by  the  clerk  :  see  additional  forms.  Notice  muat  then  be  delivered  or 
sent  to  each  creditor.  The  clerk  must  keep  the  scheme  open  for  examination 
for  five  days  after  sending  the  notice.  The  day  of  sending  the  notice  must 
not  be  reckoned.  After  ten  days,  if  no  objection  has  been  filed,  the  clerk 
may  distribute. 

May  apply  for  an  order. — No  time  is  limited  within  which  the 
application  for  the  order  should  be  made,  nor  is  any  power  given  to  the  clerk 
to  distribute  the  amount  not  affected  by  the  objection.  Compare  Creditors' 
Relief  Act,  R.S.O.,  c.  65,  s.  32.  No  provision  is  made  for  the  costs  of  the 
■contestation.  It  is  submitted  that  the  application  should  be  made  within  a 
reasonable  time,  and  that  in  the  event  of  no  application  being  made  a  notice 
might  be  given  to  the  party  filing  the  objection  that  an  application  would  be 
made  to  the  judge  to  confirm  the  scheme  and  for  an  order  for  distribution, 
unless  an  application  were  made  within  a  time  limited  by  the  judge  to  correct 
or  change  the  distribution.     See  additional  forms— /(Jj/. 

INTERPLEADER. 

32.  When  any  claim  shall  be  made  to  or  in  respect 
of  any  goods  or  chattels,  property  or  security,  taker:  in 
-execution,  or  attached,  under  the  process  of  any  Division 
Court,  or  in  respect  of  the  proceeds  or  value  thereof,  by 
any  landlord,  for  rent,  or  by  any  person,  not  being  the 
party  against  whom  such  procsss  has  issued,  and  a 
summons  has  been  issued,  on  the  application  of  the 
officer  charged  with  the  execution  of  such  process,  such 
summons  shall  be  served,  in  such  time  and  manner  as  is 
directed  for  service  of  an  ordinary  summons  to  appear. 
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WHO    SHOULD    HE    PLAINTIFF. 


Rules 
32-33 


(a)  If  the  goods  or  chattels,  property  or  securit}-, 
were  seized  or  attached  while  in  possession  of 
the  claimant,  the  case  shall  proceed  as  if  the 
attaching  creditor  were  the  plaintiff,  and  the 
claimant  were  the  defendant.  In  all  other 
cases,  it  shall  proceed  as  if  the  claimant  were 
the  plaintiff,  and  the  execution  or  attaching 
creditor  were  the  defendant.  • 

The  first  part  of  this  rule  is  similar  to  the  first  part  of  old  rule  .S7.  The 
bailiff  should  not  retire  from  possession:  £ x />arit' Summeis,  18  Jurist  5'j"2. 
St'd  notes  to  section  26S,  vol.  1,  pp.  35(i-:i<!4. 

Taken  in  execution.— Sf^  sections  212  and  228,  vol.  1,  pp.  292-.S14. 

Atta,Clied. — Sef  section  251  and  notes,  vol.  1,  p.  ;W3. 

The  proceeds  op  value  thereof.— Scc  section  2()t),  p.  HrA\,  and 

Reid  V.  Macdonald,  2()  C.l'.  147  ;  Smith  v.  Critchfield,  14  Q.B.D.  873,  cited 
on  p.  858. 

Who  should  be  plaintiff.— The  old  rule  37  provided  that  the  claimant 
should  be  plaintiff.  This  rule  adopts  in  stringent  form  the  rule  of  decision 
now  prevailing  in  the  High  Court:  Duncan  v.  Tees,  11  1'.  R.  GO,  2itli  ; 
Dominion  L.  &  S.  Co.  v.  KiJroy,  7  C.  I..T.  87.  It  rejects  the  distincticm 
suggested  in  Doran  v.  Toronto  Suspender  Co.,  14. P. R.  103,  that  when  tiie 
claimant  claims  by  transfer  from  ihe  execution  debtor  he  should  be  required 
to  prove  his  title.  The  object  cf  the  issue  being  to  inform  the  conscience  of 
the  court,  it  is  immp'.erial  for  thai  purpose  which  party  is  made  plaintiff:  /ir 
Crompton,  J.,  Edwards  v,  English,  7  E.&  B.  506;  Bryce  v.Kinnee,  14  I'.  R. ;"()!». 

Husband  and  wife. — where  husband  and  wife  live  together  in  the  same 
house,  the  husband  being  owner  or  tenant,  he  is  in  apparent  possession,  and 
the  wife,  claiming  household  goods  not  being  articles  for  her  personal  use,  must 
be  made  plaintiff:  llogaboom  v.  Grundy,  16  P.  R.  47.  But  a  stock  of  goods 
of  rt  I'usiui'ss  conducted  in  the  name  of  the  wife,  though  by  the  husband  under 
]30wer  of  attorney,  are  in  her  possession  :  Dominion  L.  &  .S.  Co.  v.  Kilroy, 
7  C.L.T.  87  ;  and  see  Ramsay  v.  Margrett,  (1894)  2  Q.B.  18. 

Question  to  be  tried.— The  fpiestion  to  be  tried  when  the  execution 
creditor  is  plaintiff  is,  "Were  the  goods  at  the  time  of  seizure  exigiiile  under  liis 
execution?":  Duncan  v.  Tees,  11  P.  R.  296;  or,  in  other  words,  were  they  the 
property  of  the  debtor?  Winfield  v.  Fowlie,  14  O.  R.  102. 

The  practice  of  making  the  execution  creditor  plaintiff  is  extremely 
inconvenient,  and  is  fre(|uently  productive  of  much  injustice  :  /^/-Armour,]., 
14  O.  R.  107.  A  bailiff"  has  not,  although  a  sheriff"  now  has,  the  right  to  refuse 
to  seize  goods  of  a  debtor  which  are  in  the  possession  of  a  third  party.  Sic 
56  Vict.,  c.  5,  s.  11. 

33.  The  claimant  shall,  within  five  days  after  the  day 
of  service  of  the  summons  upon  him,  deliver  to  the  Bailiff, 
.or  leave  at  the  office  of  the  Clerk  of  the  Court,  a 
particular  of  any  goods  or  chattels,  property  or  security, 
alleged  to  be  the  property  of  the  claimant,  and  the 
grounds  of  his  claim,  set  forth  in  ordinary  and  concise 
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lanf^uage ;  or,  in  case  of  a  claim  for  rent,  the  amount 
thereof,  for  what  period,  in  respect  to  what  premises  the 
same  is  claimed  to  be  due,  and  the  terms  of  holding ; 
and  any  money  paid  into  Court  shall  be  retained  by  the 
Clerk  until  the  claim  shall  be  adjudicated  upon;  provided 
that,  by  consent  of  all  parties,  or  without  such  consent, 
if  the  Judge  shall  so  direct,  an  interpleader  claim  may  be 
tried,  although  these  rules  may  not  have  been  complied 
with. 

This  rule  varies  the  old  rule  38  in  important  particulars. 

Within  five  dEyS. — Particulars  delivered  before  the  service  of  summons 
would  not  lie  in  compliance  with  this  rule  :  Thwaites  v.  Wilding,  11  (^.  H.D. 
t'21 :  lii  ()  B.l).  4.     This  means  exclusive  of  the  day  of  service. 

A  pErtiCUla,r. — The  particulars  should  state  how  and  by  what  rii^ht  the 
claimant  asserts  his  title.  A  claim  to  certain  goods,  stating  that  they  had 
been  assigned  to  the  claimant  by  deed,  giving  the  date  and  parties,  is  sufficient, 
although  it  does  not  appear  that  the  deed  was  good  as  against  creditors  : 
R.  v.  Richards,  2  L.M.&  P.  203. 

The  ground  of  his  claim. — tloods  having  l)een  seized  under  an 
execution  issued  out  of  a  County  Court  were  claimed  by  a  third  party,  who 
delivered  particulars  of  his  claim.  The  judge  refused  to  adjudicate  on  the 
claim,  on  the  ground  that  the  particulars  did  not  distinguish  that  portion  of  the 
goods  seized  to  which  the  claimant  was  entitled,  //t/ii,  that  he  should  have 
determined  what  part  the  claimant  was  entitled  to,  and  given  judgment 
accordingly:  Reg.  v.  Stapleton,  lij  Jur.  1177;  21  h].().li.  8,  s.c.  A  notice 
that  goods  "  are  and  were  my  own  property,  and  not  the  property  of  R.,"  is 
not  a  compliance  with  the  rule;  and  in  Ilestop  v.  Mc(jeorge,  IM  L.T.  109, 
it  is  held  that  the  claim  need  not  specify  the  goods,  but  in  Richardson  v. 
Wriglit,  L,R.  10  Ex.  .307,  the  court  was  ecjually  divided  upon  the  question  : 
Beswickv.  Boffey,  «»  Ex.  315  ;  R.  v.  Chilton,  lot^.B.  220;  Ex  parte  Tanner, 
IV)  L.J.  (Q.B.)  31H.  The  question  is,  do  the  particulars  tend  to  mislead? 
Ex  parte  McFee,  9  Ex.  201.      For  form,  sec  form  108. 

Shall  be  adjudicated  upon.— .S'^'^  notes  to  section  200,  sub-section  3, 
vol.  1,  p.  302.  The  judge  must  adjudicate  at  some  time  upon  the  claim.  If 
the  jiarticulars  are  insufficient  he  should  order  their  amendment :  R.  v.  Chilton, 
lo  (^).l!.  220;  Eraser  v.  Fothergill,  1-t  C.B.  '29H.  If  he  should  erroneously 
decide  that  they  are  insufficient,  and  decide  against  the  claimant,  he  may  be 
compelled  by  mandamus  to  hear  the  c.ise  :  R.  v.  Richards,  2  L.M.  &  P.  203  ; 
Churchward  v.  Coleman,  L.  R.  2  ( ).  B.  18  ;  Whitehead  v.  Proctor,  3  1 1.  &  N.  352 ; 
or  he  may  be  prohibited  from  proceeding  on  the  judgment  pending  the  inter- 
pleader:   Ex  parte  McEee,  9  Ex.  201. 

Without  such  consent. — The  judge  may  dispense  with  particulars  of 
claim,  or  even  vith  the  issue  of  a  summons. 

34.  In  case  the  claimant  shall  not  have  complied 
with  the  rule  in  respect  of  delivering  a  particular  of  his 
claim,  the  Judge  may,  upon  such  terms  as  he  may  direct, 
allow  him  to  deliver  the  same. 
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DAMAGES  ARISING    FROM   SEIZURE. 


Rules 
34-35 


Old  rule  39  provided  that  the  judge  might  order  the  trial  and  proceedings 
to  be  adjourned  so  as  to  enable  him  fully  to  adjudicate  upon  the  claim  on  the 
-merits.     The  present  rule,  read  with  section  118  of  the  Act,  is  practically  to 
the  same  effect :  see  vol.  1,  p.  167. 

35.  Where  the  claim  to  any  goods  or  chattels, 
property  or  security,  taken  in  execution  or  attached,  or 
the  proceeds  or  value  thereof,  shall  be  dismissed,  the 
costs  of  the  Bailiff  shall  be  allowed  to  him  out  of  the 
amount  levied,  unless  the  Judge  shall  otherwise  order. 

(a)  Where,  under  sub-section  3  of  section  269  of  the 
Act,  the  claimant  to  goods  taken  under 
process  claims  damages  from  the  creditor  or 
from  the  Bailiff,  for  or  in  respect  of  the 
seizure  of  the  property,  he  shall,  in  the 
particulars  of  his  claim  to  the  goods,  state 
the  amount  he  claims  for  damages,  and  the 
grounds  upon  which  he  claims  such  damages. 

(h)  Where  a  creditor  claims  damages  against  a 
Bailiff,  arising  out  of  the  execution  of  any 
process,  he  shall,  five  clear  days  before  the 
day  upon  which  the  interpleader  is  to  be 
tried,  deliver  to  the  Bailiff  a  notice  of  such 
claim,  stating  the  grounds  and  amount  of 
such  claim. 

(c)  Where  a  claim  for  damages,  under  sub-section  3 
of  section  269  of  the  Act,  is  made  against  a 
Bailiff  and  creditor,  or  either  of  them,  they, 
or  either  of  them,  may  pay  into  Court  money 
in  full  satisfaction  of  such  claim  for  damages, 
and  such  payment  into  Court  shall  be  made 
in  the  same  manner  and  have  the  same  effect, 
and  the  parties  respectively  shall  have  the 
same  rights  and  remedies  of  defence  and 
counterclaim  as  they  would  respectively  have 
if  the  proceeding  were  an  action  in  which  the 
claimant  was  plaintiff,  and  the  Bailiff  and 
creditor  defendants. 
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(d)  Interpleader  summonses  shall  be  issued  by  the  •*"'*  ^^ 

Clerk,  on  the  application  of  the  Bailiff,  and 
shall  be  served  on  the  claimant  and  creditor, 
or  upon  any  solicitor  or  agent  who  acts  for 
claimant  or  creditor. 

(e)  Interpleader  summonses  shall  be  issued  from  the 

Court  from  which  the  process  issued,  or  the 
Court  holden  for  the  division  in  which  the 
seizure  under  the  process  was  made,  at  the 
option  of  the  Bailiff,  and  the  creditor  and 
claimant  shall  be  summoned  to  such  Court, 
but  subject  to  the  power  of  the  Judge,  in  his 
discretion,  to  change  the  place  of  trial. 

(f)  In  every  case  in  which  an  execution  or  attach- 

ment has  been  issued  to  a  Bailiff  who  has 
seized  property  as  belonging  to  a  judgment  or 
absconding  debtor,  if  the  Bailiff  finds  that 
there  is  an  incumbrance  or  lien  upon  the 
property,  or  such  a  claim  made  thereto  as  is 
provided  for  in  section  269  of  the  Act,  it  shall 
be  the  duty  of  the  Bailiff  forthwith  to  notify 
the  party  who  issued  the  process  of  such 
incumbrance,  lien,  or  claim  ;  and  if  the  party 
issuing  such  process  insists  upon  the  Bailiff 
maintaining  such  seizure,  it  shall  be  incum- 
bent upon  him  to  deposit  with  the  Clerk  a 
sufficient  sum  of  money  to  indemnify  the 
Clerk  and  the  Bailiff  against  their  costs  of  an 
interpleader ;  and  in  the  event  of  his  neglect- 
ing or  refusing  to  do  so,  the  Bailiff  may,  in 
his  own  discretion,  abandon  the  seizure,  and 
the  party  who  issued  the  process  shall  be 
barred,  unless  the  Judge  shall  otherwise  order. 

(g)  In  case  the  claimant  so  desires,  he  may  deposit 
with  the  Bailiff  an  amount  equal  to  the  value  of 
the  property  seized  or  attached ,  or  to  the  amount 
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''"'®^^  for  which  the  seizure  or  attachment  has  been 

made,  whichever  shall  be  the  lesser  sum,  to 
be  by  such  Bailiff  paid  into  Court  to  abide 
the  decision  of  the  Judge  upon  such  claim, 
and  thereupon  the  Bailiff  shall  redeliver  the 
property  to  the  claimant.  In  case  of  dis- 
agreement as  to  the  value  of  the  property 
seized  or  attached,  the  matter  shall  be  decided 
by  the  Clerk  or  the  Judge. 

Costs  to  be  deducted. — The  claimant  might  also  l)e  ordered  to  pay 
them,  incUiding  possession  money  from  the  time  of  making  the  claim.  Should 
the  judgment  be  in  favor  of  the  claimant,  the  execution  creditor  would  he 
ordered  tojiay  the  bailiff's  fees  and  the  costs  :  Searlev.  Matthews,  W.N.  (1883) 
176;  (loodmanv.  Blake,  1!>().H.D.  77  ;  Reid  v.  Murphy,  12  P.R.  240. 

Damages  against  creditor  or  bailiff.— if  any  claim  for  damages 

be  not  adjudicated  upon  in  the  interpleader  jjroceedings,  the  claimant  is  abso- 
lutely barred  from  recovering  them  from  the  creditor  or  i/ailiff:  Fox  v. 
Symington,  Hi  A. R.  'ilHi.  The  language  used  in  the  rule  is  :  "For  or  in 
respect  of  the  seizure  of  the  property."  The  language  of  the  statute  is  :  "  In 
respect  of  any  damage  or  claim  of,  or  to  damages  arising  or  capable  of  arising 
out  of  the  execution  of  the  process."  There  may  be  damages  arising  from  a 
sale  or  from  some  misconduct  of  the  ofHcer.  The  rule  does  not  compel  the 
claimant  to  state  the  amount  or  grounds  of  his  claim  to  these,  although  the  Act 
requires  the  judge  to  adjudicate  upon  them.  Tower  is  given  by  rule  34  to  the 
judge  to  enlarge  the  time  for  giving  particulars  of  claim  to  the  goods,  and  rule 
239  gives  ample  powers  of  amendment  of  particulars  delivered  ;  but  it  would 
appear  that  if  no  claim  to  damages  is  made  by  the  particulars,  there  is  no  power 
to  enlarge  the  time.     See  notes  to  rule  2.5  ;  also  vol.  1,  p.  118. 

Damages  claimed  by  creditor  against  bailiff.— These  wouhi 

be  damages  arising  from  failure  to  seize  or  from  withdrawal  from  seizure.  Siy 
vol.  1,  p.  359. 

Five  clear  days.— ^tv  rule  2,  "  clear  days." 

Payment  into  court. — This  provision  is  very  similar  to  Ord.  xxvii., 
r.  9,  of  the  English  C.C.  R.,  1889.  The  worils  "of  defence  and  counter- 
claim "  are  not  in  the  English  rule,  and  were  not  necessary  in  above  rule, 
as  sub-section  (5  of  section  209  covered  the  question.  As  to  payment  into 
court,  see  vol.  1,  p.  17().  The  payment  into  court  must  be  made  six  clear  days 
before  the  return  day.  Stv  also  rules  171,  244,  and  245,  infra,  and  notes 
thereto. 

On  application  of  the  bailiff.— The  statute  provides  for  the  issue  of 
summons  on  application  of  bailiff :  secticm  209.  I'or  form  of  application,  sec 
vol.  1,  p.  300;  4  U. C.L.J.  38. 

Upon  any  solicitor  or  agent.— This  is  an  official  recognition  of  the 
status  of  a  solicitor  or  agent  in  Division  Court  proceedings. 

From  what  court  to  issue.— Section  2()9  of  the  Act  contemplates  the 
issue  of  the  summons  from  the  court  from  which  the  process  issued,  but  gives 
the  option  to  have  it  returnable  before  that  court  or  the  court  for  the  division 
in  which  the  seizure  took  place.  It  seems  doubtful  whether  any  clerk,  other 
than  the  one  who  issued  the  process,  can  issue  the  interpleader  summons. 
The  rule,  however,  makes  it  clear  that  the  bailiff  has  the  option  of -saying 
ibefore  which  court  it  shall  be  returnable. 
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Changfe  place  of  trial. — This  is  the  only  case  in  which  a  discretionary   Rule  35 

power  is  given  to  tiie  judge  to  change  the  place  of  trial  of  jiroceedings  in  the 

Division  Court  In  other  cases  the  place  must  he  changed  on  certain  facts 
appearing,  or  the  court  will  cease  to  have  jurisdiction.  The  place  of  trial 
sliould  not  be  changed  unless  the  preponderance  of  convenience  would  be  in 
favor  of  the  other  division  to  thu  chosen  by  the  bailiff:  I'eer  v.  Northwest 
Transportation  Company,  14  1'.  K.  .SHI;  Berlin  Piano  Co.  v.  Truaisch,  lo 
P.K.  ()M  ;  Brethour  v.  Brooke,  15  I'.R.  205;  Dowie  v.  I'artlo,  15  r.K.  iU.S. 
Instead  of  changing  the  place  of  trial,  the  judge  may,  under  his  discretionary 
]iower  over  costs,  ap)>ortion  the  costs  of  the  trial  so  as  to  do  justice:  McArthur 
v.  Michigan  Central  Railway  Co.,  15  P.U.  77;  Rol)erts  v.  Creat  Northern 
Railw.ay  Co.,  (18!»1)  2  Q.B.  I!t4.     &V<'  section  '207,  vol.  1,  p.  289. 

Security  for  costs. — The  clerk  and  l)ailiff  are  simply  to  be  indemiiilied 
against  the  costs  of  interpleader.  The  bailiff  is  not  indemnified  against  a 
claim  to  damages  by  the  claimant.  No  time  is  limited  within  which  the 
creditor  is  to  elect  whether  the  bailiff  shall  maintain  or  relin(|uish  the  seizure. 
Where  a  slieriff  makes  a  seiz.ure,  the  execution  creditor  is  given  seven  days  to 
admit  or  dispun.'  the  claim:  5(5  \'ict.,  c.  5,  s.  10  (1S{).S).  The  clerk's  and 
l)ailiff's  costs  of  interpleader  are,  as  a  rule,  so  little  in  the  Division  Court  that  it 
nnist  be  contemplated  that  notice  should  be  given  liy  the  creditor  within  a 
short  period;  otherwise,  the  ex]iense  of  maintaining  possession  (for  which  the 
bailiff  would  have  no  indemnity)  would  soon  he  as  much  as  or  greater  than 
the  costs  of  interpleader.  The  English  County  Court  Rules,  18S!),  Ord. 
xxvii.,  r.  1,  require  the  execution  creditor  to  send  notice  to  the  bailiff  in  due 
course  of  post. 

May  abandon  the  seizure.— The  bailiff  owes  no  duty  to  the  claimant 
to  obtain  security  for  costs.  He  may  interplead  without  notifying  beforehand 
the  plaintiff  of  the  incumbrance,  lien,  or  claim.  The  cpiestion  of  what  con- 
stitutes an  abandonment  will  be  found  discussed  in  vol.  1,  pp.  2it7  and  '298. 

Shall  be  barred. — if  the  creditor  do  not  deposit  the  costs  of  inter- 
pleader after  notice,  he  is  barred.  In  effect,  there  is  an  adjudication  that  the 
goods  seized  are,  as  against  him,  on  that  execution,  the  property  of  the  claimant. 
There  could  be  no  further  seizure  after  abandonment  except  by  order  of  the 
judge.  A  motion  for  such  an  order  should  ordinarily  be  on  notice,  as  the 
claimant's  position  might,  in  the  meantime,  have  been  altered  on  the  faith  of 
the  creditor  being  barred. 

Payment  of  value  of  property.— Sub-section  (ff)  is  taken  from  the 
(English)  County  Courts  Act,  1888  (51  &  52  Vict.,  c.  4;^,  s.  lofi).  That 
statute,  however,  also  enables  a  claimaint  to  regain  possession  upon  giving  a 
bond  for  the  value  of  the  goods  claimed.  It  has,  apparently,  been  thought 
best  not  to  confer  such  a  power  here,  and  the  bailiff  must  therefore  retain 
possession  of  the  goods  unless  the  money  is  deposited  with  him  or  a  sale  is 
made  under  rule  .%  or  37,  or  the  goods  are  sold  bv  consent.  See  vo\.  1. 
pp.  859  and  MO. 

To  abide  the  decision  of  the  judge.— if  a  claimant  pay  money 
into  court  under  this  rule  and  fails,  and  the  creditor  takes  the  money  out  of 
court,  and  the  same  is  insufficient  to  satisfy  his  judgment,  he  cannot,  o)i  that 
jiidziiieiit,  seize  the  goods  a  second  time.  "  By  the  ]iayment  into  court,  the 
claimant  does  not  acquire  any  property  in  the  goods  ;  but  the  judgment 
creditor,  by  taking  out  of  court  the  money  paid  in  by  the  claimant,  elects  to 
accept  the  money  in  lieu  of  the  goods,  and  is  thereby  estopped  from  afterwards 
denying  that,  ns  against  himself,  the  goods  were  the  goods  of  the  claimant  "  : 
Iladdow  V.  Morton  (1894)  1  Q.B.  95  and  5(55.  "It  is  not  necessr..y  to 
determine  what  might  be  the  result  if  the  judgment  creditor  had  seized  the 
goods  a  second  time  on  another  judgment'  :  f<er  Lord  Esher,  M.R.,  ih., 
p.  5G7. 
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Rules        Disagreement  to  be  decided  by  cleric  or  judge.— The  method 

35-36     of  obtaining  the  decision  is  not  provided.     It   is  submitted  that  the  clerk 

and  judge  have  equal  power,  and  the   decision   of  either  is   final.      There 

is  no  right  to  appeal  to  the  judge  from  the  decision  of  the  clerk.  The 
bailiff  and  claimant  should  each  attend  before  the  clerk  or  judge  when  the 
question  of  value  is  decided,  if  the  decision  is  arrived  at  from  evidence.  It 
would,  however,  be  competent  to  arrive  at  it  upon  a  view  of  the  properly  : 
Collins  v.  Collins,  ii6  Beav.  .S06 ;  Bos  v.  Uelsham,  L.R.  2  Ex.  72;  Ke 
Dawdy,  15  Q.B.D   426. 


36.  It  shall  be  lawful  for  the  Judge,  upon  the  appli- 
cation of  any  party  to  any  action  or  matter  pending  in 
the  Court,  to  make  any  order  for  the  sale  by  the  Bailiff 
or  by  any  person  named  in  such  order,  and  in  such 
manner  and  on  such  terms  as  the  Judge  may  think 
reasonable,  of  any  goods,  cattle,  property,  wares,  or 
merchandise  which  may  be  of  a  perishable  nature,  or 
which  incur  charges  for  food  or  keeping,  or  which  for 
any  other  just  and  sufficient  cause  it  may  be  proper  to 
have  sold  at  once. 


Taken  from  English  County  Court  Rules,  1889,  Ord.  xii. ,  r.  2,  and  C.  R.  1133. 

Order  for  sale. — This  rule  is  very  far-reaching,  and  modifies  the  pro- 
visions of  the  statute  regarding  the  length  of  notice  of  sale,  etc.  The  judf;e 
may  in  any  proper  case  order  any  goods  the  subject  of  the  action  or  under 
seizure  to  be  sold  at  once,  and  may  provide  the  manner  and  terms  of  sale :  see 
vol.  1,  pp.  317,  318,  319,  and  352.  An  order  under  this  rule  should  only  be 
made  on  notice  to  the  debtor,  claimant,  and  other  parties  interested.  Any 
reasonable  notice  would  be  sufficient.  The  English  Rule  (Ord.  xii.,  r.  11) 
allows  the  application  to  be  made  ex  parte. 

Liability  of  sale. — The  sale  being  the  act  of  the  court,  neither  the 
execution  creditor  nor  the  bailiff,  or  other  person  making  the  sale,  would  lie 
liable  for  any  special  damage  caused  l)y  it.  Their  liability  would  be  confined 
to  the  seizure  and  the  time  between  it  and  the  order :  Walker  v.  Olding, 
1  H.  &  C.  621 ;  Abbott  v.  Richards,  15  M.  &  W.  194 ;  Lister  v.  Northern 
Railway  Co.,  19  C.P.  408 ;  Kennedy  v.  Patterson,  22  U.C.R.  566  ;  Reid  v. 
Gowans,  13  A.R.  501. 

Advertisement  of  sale. — The  sale  should  not  be  advertised  as  being 
made  under  the  execution,  but  under  the  order  of  the  judge. 

Proceeds. — The  order  should  provide  for  payment  of  the  proceeds  after 
deducting  expenses  into  court :  see  additional  forms.  The  liability  for  the 
expenses  of  sale  may  be  disposed  of  on  or  after  the  determination  of  any 
contest  as  to  the  title  to  the  goods:  Reid  v.  Murphy,  12  P.R.  338  ;  Goodman 
V.  Blake,  19  Q.B.D.  77 

Any  action  or  matter  pending  in  the  court.— Under  a  similar 

rule,  a  horse,  which  was  the  subject  of  an  action  for  breach  of  warranty,  was 
ordered  to  be  sold  pending  the  trial:  Bartholomew  v.  Freeman,  3  C.P. I). 
316. 
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37.  The  claimant  of  goods,  chattels,  cattle,  or 
property  referred  to  in  section  269  of  the  Act  must,  in 
making  his  claim,  if  he  wishes  to  prevent  a  sale  thereof, 
deposit  with  the  Bailiff  either  the  amount  of  the  value 
of  the  goods  claimed — (such  value  to  be  fixed  by  appraise- 
ment, in  case  of  dispute) — to  be  by  such  Bailiff  paid  into 
Court  to  abide  the  final  result  of  the  proceedings  upon 
such  claim ;  or  the  sum  which  the  Bailiff  shall  be  allowed 
to  charge  as  costs  for  keeping  possession  of  such  goods, 
chattels,  cattle,  or  property  until  such  decision  can  be 
obtained,  and  in  default  of  the  claimant  so  doing  the 
Bailiff  shall  sell  such  goods  as  if  no  such  claim  had  been 
made,  and  shall  pay  into  Court  the  proceeds  of  such  sale, 
to  abide  the  final  decision  of  the  matter. 


Rule  37 


3C.R.1133. 


This  rule  is  taken  from  the  English  County  Courts  Act,  1888  (51  &  52 
Vict.,  c.  43,  s.  156). 

To  be  fixed  by  appraisement.— These  words  are  taken  from  the 
English  Act.  It  is  difficult  to  see  why  identical  words  were  not  used  in  this 
rule  and  in  rule  35  (^).  How  is  the  appraisement  to  be  made?  Section  154 
of  the  English  Act  provides  a  method,  but  our  Act  and  rules  are  silent.  The 
only  analogous  proceeding  is  the  appraisement  provided  for  in  section  251  on 
seizure  of  the  goods  of  an  absconding  debtor  :  see  vol.  1,  pp.  343  and  344.  It 
is  submitted  that  the  procedure  there  prescribed  should  be  followed.  For 
form  of  appraisement,  see  Form  No.  23.3. 

Costs  for  keepings  possession.— These  are  "reasonable  allowances 
and  disbursements  necessarily  incurred  in  the  care  and  removal  of  property  "  : 
see  tariff  of  bailiff's  fees,  item  13.  The  bill  of  disbursements  which  will  be 
incurred  should  be  submitted  to  the  clerk  for  taxation,  subject  to  appeal  to  the 
judge,  item  13  (a).  It  will  be  observed  that  the  claimant  is  liable  only  to  pay 
costs  "for  keeping  possession,"  not  costs  of  seizure  or  any  other  costs.  The 
claimant  must  multiply  the  amount  of  possession  money  for  a  day  by  the  num- 
ber of  days  to  elapse  before  trial :  Cramar  v.  Matthews,  7  Q.B.D.  430. 

Bailiff  shall  sell. — This  duty  is  imperatively  imposed  on  the  bailiff. 
The  sale  would,  therefore,  be  the  act  of  the  law,  and  no  liability  would  be 
incurred  therefor  :  see  notes  to  rule  36  ;  Cramar  v.  Matthews,  7  Q.B.D.  425. 

The  proceeds  of  the  sale. — No  provision  is  made  for  the  deduction 
of  the  bailiflPs  fees  or  of  the  expenses  of  sale. 

Time  of  sale. — it  is  not  necessary  for  the  interpleader  summons  to  issue 
before  sale,  or  for  the  bailiff  to  request  a  deposit  of  the  value  of  the  goods  or 
the  possession  money.  He  may  proceed  to  a  sale  immediately,  notwithstand- 
ing the  claim,  unless  the  required  deposit  is  made :  Cramar  v.  Matthews, 
7  Q.B.D.  425. 
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Rules 
38-40 


WHEN    GOODS    RKI'LEVIAHLp:. 
REPLEVIN. 

38.  The  Division  Courts  have  jurisdiction  in  all 
actions  of  replevin,  in  case'the  value  of  the  ^^oods,  or  other 
property,  or  effects  distrained,  taken,  or  detained,  does  not 
exceed  the  sum  of  !{>()0.00,  and  in  case  the  title  to  land  is 
not  brought  in  question.  - 

This  is  sul).stantially  a  combination  of  section  72  of  tlie  Act  and  section  5 
of  the  Replevin  Act,  R.S.O.,  c.  o5.     Set  vol.  1,  pp.  7!)  an<l  HO. 

WHEN    GOODS    REPLEVIABLE. 

39.  Wherever  any  goods,  chattels,  deeds,  bonds, 
debentures,  promissory  notes,  bills  of  exchange,  books  of 
account,  papers,  writings,  valuable  securities,  or  other 
personal  property  or  effects  have  been  wrongfully  dis- 
trained, under  circumstances  n  which,  by  the  law  of 
England,  on  the  fifth  day  of  December,  one  thousand 
eight  hundred  and  fifty-nine,  replevin  might  have  been 
made,  the  person  complaining  of  such  distress  as  unlaw- 
ful may  obtain  a  writ  of  replevin  in  the  manner  prescribed 
by  these  rules  ;  or  in  case  any  such  goods,  chattels, 
property,  or  effects  have  been  otherwise  wrongfully  taken 
or  detained,  the  owner  or  other  person,  or  corporation 
capable  of  maintaining  an  action  of  trespass  or  trover  for 
personal  property,  may  bring  an  action  of  replevin  for  the 
recovery  thereof,  and  for  the  recovery  of  damages 
sustained  by  reason  of  such  unlawful  caption  and  de- 
tention, or  of  such  unlawful  detention,  in  like  manner  as 
actions  are  brought  and  maintained  b}-  persons  com- 
plaining of  unlawful  distresses. 

This  is  substantially  identical  with  section  2  of  the  Replevin  Act:  see  vol.  1, 
p.  80. 

40.  No  party  to  an  action  or  proceeding  in  any 
Division  Court  shall  replevy,  or  take  out  of  the  custody  of 
the  Bailiff,  or  other  officer,  any  personal  property  seized 
by  him  under  process  against  such  party. 

This  is  substantially  identical  with  section  3  of  the  Replevin  Act :  see  vol.  1, 
p.  80.      • 


^m 


section  •■) 


I'ROCEDURE   TO   OliTAIN   WRIT. 

41.  In  actions  of  replevin,  no  other  cause  of  action 
shall  be  joined  in  the  summons. 

Similar  to  old  rule  41. 

No  other  cause  of  action.— .sv^  vol.  i,  p.  m. 

42.  The  action  m''y  be  brou^'ht  in  the  Division  Court 
for  the  division  within  which  the  defendant  or  one  of  the 
defendants  resides,  or  carries  on  business,  or  where  the 
j^foods,  or  other  property,  or  effects  have  been  distrained, 
taken,  or  detained. 

This  is  already  provided  for  by  section  5  of  the  Replevin  Act  :  see  vol.  1, 
p.  HO. 

43.  ^'o  writ  of  replevin  shall  issue  out  of  any  Division 
Court  : 

1.  Unless  an  order  is  granted  for  the  writ  on  an  affidavit 
by  the  person  claiming  the  property,  or  some  other 
person,  showing  to  the  satisfaction  of  tne  Judge  the  facts 
of  the  wrongful  taking  or  detention  which  is  complained  of, 
as  well  as  the  value  and  description  of  the  property,  and 
that  the  person  claiming  it  is  the  owner  thereof,  or  is 
lawfully  entitled  to  the  possession  thereof  (as  the  case 
may  be). 

2.  Or  unless  the  person  claiming  the  property,  his 
servant  or  agent,  makes  an  affidavit,  which  shall  be 
entitled  and  filed  in  the  Court  out  of  which  the  writ  is  to 
issue,  stating: 

{a)  That  the  person  claiming  the  property  is  the 
owner  thereof,  or  that  he  is  lawfully  entitled 
to  the  possession  thereof  (describing  the 
property  in  the  affidavit)  ; 

(6)  The  value  thereof  to  the  best  of  his  belief; 

(c)  That  the  property  was  wrongfully  taken  out  of 
the  possession  of  the  claimant,  or  was  fraudu- 
lently got  out  of  his  possession,  within  two 
calendar  months  next  before  the  making  of 
the  affidavit  ; 
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(d)  That  the  deponent  is  advised,  and  believes  that 
~  the  claimant  is  entitled  to  an  order  for  the  writ ; 

(e)  And  that  there  ij  "ood  reason  to  apprehend  that 

unless  the  writ  is  issued  without  waitinj^  for 
for  an  order,  the  delay  would  materially  pre- 
judice the  just  rights  of  the  claimant  in  respect 
to  the  property. 

8.  Or  (in  case  the  property  was  distraincii  for  rent 
or  damage  feasant)  unless  '  person  claiming  the 
property,  his  servant  or  agen*  'ces  an  affiilavit  (which 
shall  be  entitled,  and  filed  in  the  Court  from  which  the 
writ  is  to  issue),  stating  : 

(a)  That  the  person  claiming  the  property  is  the 
owner  thereof,  or  that  he  is  lawfully  entitled 
to  the  possession  thereof  (describing  the 
property  in  the  affidavit)  ; 

{b)  The  value  thereof  to  the  best  of  his  belief ; 

(c)  That  the  property  was  taken  under  color  of  a 
distress  for  rent  or  damage  feasant,  and  in 
such  case  the  writ  shall  state  that  the  de- 
fendant has  taken  and  unjustly  detains  the 
property,  under  color  of  a  distress  for  rent,  or 
damage  feasant  (as  the  case  may  be). 

Unless  an  order  is  granted.— Sub-section  i  is  similar  to  c.  R.  loD!) 

{!) ;  see  vol.1,  p.;i4.      For  form  of  affidavit,  see  form  61  ;  as  to  procedure  for 
obtaining  order,  see  rvde  44,  infra. 

Op  on  affidavit.— .Sub-section  2  is  similar  to  C.K.  1099  (2).  For  form 
of  affidavit,  sec  form  <)2. 

Rent  OP  damagre  feasant.— Sub-section  3  is  similar  to  C.K.  1099  (.'1) ; 
see  form  (52,     No  order  is  required  at  all  in  this  case  :  see  rule  50,  infra. 

Animals  trespassing,  or,  as  it  is  called,  damage  feasant  (doing  damage), 
may  be  distrained  by  the  person  upon  whose  land  they  are  trespassing,  if 
taken  at  time  of  the  trespass:  Wormer  v.  Biggs,  2.  C.  &  K.  31.  Hogs, 
pigeons,  chickens,  snares,  nets,  etc.,  may  also  be  distrained  damage  feasant : 
Jiacon's  Abridgment,  tit  Distress  F  ;  but  they  must  not  be  at  the  time  in 
the  actual  possession  and  use  or  under  the  actual  personal  control  of  some 
person.  A  horse  on  which  one  is  riding  cannot  be  distrained  :  Field  v. 
Adames,  12  A.  &  E  649  ;  but  a  dog  within  whistle  might  be  :  Bunch  v. 
Kennington,  1  Q.B.  6S0.  Pigeons  might  be  shot :  Hannan  v.  Mockett, 
2  B.  &  C.  939 ;  but  not  chickens  :  Anderson's  Dictionary,  305. 
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A  railwiiy  company  may  tlistrain  enj,'incs  and  trucks  cnciimherin^;  their  line: 
Ainlitrtjate  Uy.  Co.  v.  Midland  Ky.  Co.,  2  K.  ^:  B.  7UM  ;  l)t!t  if  cattle  es^cape 
aiuldii  ilamat;e,  owing  to  the  defect  in  a  fence  which  the  person  who  is 
daui.i^ed  was  bound  to  maintain,  in  accordance  with  a  municipal  by-law,  the 
distress  would  be  illegal:  Ives  v.  Hitchcock,  Ura.  247;  Singleton  v. 
Williamson,  7  II.  ^:  N.  410. 

If  a  tender  is  made  of  sufticient  amends  before  the  animals  are  impounded 
in  a  common  [lountl,  the  owner  may  sustain  replevin  :  (iullivar  v.  Cozens, 
IC.  H.  7H8  ;  but  replevin  will  not  lie  against  a  pound-keeper  ;  Ibbotson  v. 
Iknry,  ^<  O.K.  <>•_'"> ;  or  he  may  pay  the  amount  demanded  and  recover  any 
sum  in  excess  of  the  damage  as  money  had  and  received  :  (Ireen  v.  Duckeii, 
11  (^).15.I).  27"). 

Tutting  down  poisoned  i  .cat  to  kill  trespassing  dogs:  Daniel  v.  Janes, 
'2  C.  1'.  I ).  -^ol ;  or  shooting  fowls  while  trespassing :  Smith  v.  Williams, 
9  T.  L.  R.  'I,  is  not  a  criminal  oflfence.  For  forms  of  judgment,  see  forms  124- 
12(),  The  tlescription  of  the  property  sought  to  be  replevietl  should  be  sutfi- 
ciently  clear  to  enable  the  bailiff  to  identify  it;  Jones  v.  Cook,  2  1'. R.  39(). 
'".(8  logs  would  be  iii-,iifficient,"  /'/'.  "  2.'1()  sheep  and  lambs  would  be  insuft:- 
cienl'  :  Iloorigan  v.  Driscoll,  «  1'.  R.  1S4. 

Distress  damage  feasant  may  be  made  not  only  for  damage  to  the  freehold, 
but  for  injuries  to  other  animals  :  Hoden  v.  Roscoe,  (1894)  1  (^.  H.  (iOH. 

44.  Where  an  application  for  an  order  is  made,  the 
Jtulf,'e  may  proceed  on  the  ex  parte  apphcation  of  the 
plaintiff,  or  may  direct  notice  to  be  served  on  the 
defendant  to  show  cause  why  the  writ  should  not  issue, 
and  may,  on  the  ex  parte  application,  or  on  the  return  of 
the  motion  to  show  cause,  grant  or  refuse  the  writ,  or 
direct  the  Bailiff  to  take  a  bond  in  less  or  more  than 
treble  the  value  of  the  property,  or  may  direct  him  to 
take  and  detain  the  property  until  the  further  order  of 
the  Judge,  insteatl  of  at  once  replevying  the  same  to  the 
plaintiff;  or  ma\'  impose  any  terms  or  conditions  in 
granting  the  writ,  or  in  refusing  the  same,  as  under  the 
circumstances  in  evidence  appears  just. 

Substantially  identical  with  C.  R.  110(). 

45.  In  actions  of  replevin,  the  first  process  shall  be 
a  writ  of  replevin  and  summons,  called  *'  summons  in 
replevin  "  (Form  No.  (14).  The  description  and  value  of 
the  property  shall  be  stated  in  the  writ. 
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The  concluding  clause  is  new.       The  first  clause  is  similar  to  old  rule  IH. 
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Rules 
46-48 


46.  On  entering  a  claim  in  replevin,  the  plaintiff 
must  specify  and  describe,  in  a  statement  of  particulars, 
the  cattle,  or  the  several  goods,  chattels,  or  other 
property,  or  effects  distrained,  taken,  or  detained,  and 
the  distress  or  other  taking  or  detention  of  which  he 
complains. 

The  description  should  be  sufficiently  clear  to  enable  the  property  to  he 
identified:  Jones  v.  Cook,  2  P.R.  39(');  Hoorigan  v.  Driscoll,  8  P.R.  1.S4; 
see  ante  rule  48. 

47.  Before  the  Bailiff  acts  on  the  writ,  he  shall  take 
a  bond  with  sufficient  sureties  in  treble  the  value  of  the 
property  to  be  replevied,  as  stated  in  the  writ.  The 
bond  shall  be  assignable  to  the  defendant ;  and  the  bond 
and  assignment  thereof  may  be  in  the  words,  or  to  tlie 
effect,  in  the  Forms  Nos.  65  and  60,  the  condition  being 
varied  to  correspond  with  the  writ. 

Similar  to  C.R.  1103  and  old  rule  46. 

The  bond  and  assignment.— Care  must  i)e  taken  to  see  that  the  Imnd 
is,  in  cases  falling  within  rule  49,  conditioned  also  as  re(|uired  l)y  that  rule; 
sec  notes  to  section  72,  vol.  1,  pp.  86-86.  Should  the  plaintiff  not  take  a  bomi, 
the  seizure  should  be  set  aside:  Lawless  v.  Radford,  9  P.R.  33  The  boml 
should  not  be  in  the  disjunctive,  but  to  prosecute  the  suit  with  effect  a«r/ return 
the  goods,  etc. :  Kennin  v.  McDonald,  22  0.  R.  484.  An  action  will  lie  agr.iiisl 
the  bailiff  for  refusal  to  assign  the  bond:  Pacaud  v.  McEwan,  31  U.C.R.  32H. 

48.  The  bond  shall  be  subject  to  the  provisicns  of 
section  8,  chapter  11,  of  the  Act  passed  by  the  Imperial 
Parliament  in  the  eighth  and  ninth  years  of  the  reign  of 
His  Majesty  King  William  the  Third. 

By  8  and  9  William  III.,  c.  11,  s.  8,  it  is  enacted  :  "  That  in  all  actions 
which,  from  and  after  the  said  25th  day  of  March,  1697,  shall  be  commenced 
or  prosecuted  in  any  of  Jlis  Majesty's  Courts  of  Record,  upon  any  bond  or 
bonds,  or  on  any  penal  sum,  for  non-performance  of  any  covenants  or  ague- 
ments  in  any  indenture,  deed,  or  writing  contained,  the  plaintiff  or  plaintifts 
may  assign  as  many  breaches  as  he  or  they  shall  think  fit,  and  the  jury,  u|)"n 
the  trial  of  such  action  or  actions,  shall  and  may  assess  not  only  such  damages 
and  costs  of  suit  as  have  heretofore  been  usually  done  in  such  cases,  but  also 
damages  for  such  of  the  said  breaches  so  to  be  assigned  as  the  plaintiffs  upmi 
the  trial  of  the  issue  shall  prove  to  have  been  broken,  and  that  the  like  judg- 
ment shall  be  entered  on  such  verdict  as  heretofore  hath  been  usually  (knif 
in  such  like  actions ;  and  if  judgmei.t  z.\A\  be  given  for  the  plaintiff  on  a 
demurrer,  or  by  confession,  or  nihil  di.it,  the  plaintif)  upon  the  roll  may 
suggest  as  many  breaches  of  the  covenants  and  agreementsas  he  shall  think  fit, 
upon  which  shall  issue  a  writ  to  the  sheriff  of  that  county  where  the  action 
shall  be  brought,  to  summon  a  jury  to  appear  before  the  justice  or  justices  of 
assize,  or  nisi/in'tts,  of  that  county,  to  enquire  nf  the  truth  of  every  one  of  th'ise 
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breaches  and  to  assess  the  damages  that  the  plaintiff  shall  have  sustained   Rule  4& 

thereby  ;  in  which  writ  it  shall  be  commanded  of  the  said  justice  or  justices  of 

assize,  or  nisi priusy  that  he  or  they  shall  make  a  return  thereof  to  the  court 
from  whence  the  same  shall  issue  at  the  time  in  such  writ  mentioned  ;  and  in 
case  the  defendant  or  defendants,  after  such  judgment  entered,  and  before  any 
execution  executed,  shall  pay  unto  the  court  where  the  action  shall  be  brought, 
to  the  use  of  the  plaintiff  or  plaintiffs,  or  his  or  their  executors  or  adminis- 
trators, such  damages  so  to  be  assessed  by  reason  of  all  or  any  of  the  breaches 
of  such  covenants,  together  with  the  costs  of  suit,  a  stay  of  execution  of  the 
said  judgment  shall  be  entered  upon  the  record  ;  or  if  by  reason  of  any  execu- 
tion executed,  the  plaintiff  or  plaintiffs,  or  his  or  their  executors  or  adminis- 
trators, shall  be  fully  paid  or  satisfied,  all  such  damages  so  to  be  assessed, 
together  with  his  or  their  costs  of  suit,  and  all  reasonable  charges  and  expenses 
for  executing  the  said  executions,  the  Body,  Lands,  or  (ioods  of  the  defendant 
shall  be  thereupon  forthwith  discharged  from  the  said  execution,  which  shall 
likewise  be  entered  upon  record  ;  but  notwithstanding  in  each  case  such  juilg- 
ment  shall  remain,  continue,  and  be  as  a  further  security  to  answer  to  the 
plaintiff  or  plaintiffs  and  his  or  their  executors  or  administrators  such  damages 
as  shall  or  may  be  sustained  for  further  breach  of  any  covenant  or  covenants 
in  the  same  Indenture,  Deed,  or  Writing  contained,  upon  which  the  plaintiff 
or  plaintiffs  may  have  a  scire  facias  upon  the  said  judgment  against  the 
defendant,  or  against  his  heir,  tcrre  tenants,  or  his  executors  or  administrators, 
suggesting  other  breaches  of  the  said  covenants  or  agreements,  and  to  summon 
him  or  them  respectively  to  show  cause  why  execution  should  not  be  had  or 
awarded  upon  the  said  judgment,  upon  which  there  shall  be  the  like  proceed- 
ings as  was  in  the  action  of  debt  upon  the  said  bond  or  obligation  for  assess- 
ment of  damages  upon  the  trial  of  issue  joined  upon  said  breaches  or  encpiiry 
thereof  upon  the  writ  to  be  awarded  in  manner  as  aforesaid  ;  and  that  upon 
jiayment  or  satisfaction  in  manner  as  aforesaid  of  such  future  damages,  costs, 
and  charges  as  aforesaid,  all  further  proceedings  on  the  said  judgment  are 
again  to  be  stayed,  and  so  toties  quoties,  and  the  defendant,  his  body,  lands, 
or  goods,  shall  be  discharged  out  of  execution  as  aforesaid." 

Before  the  Act  of  8  &  9  W.  3,  the  practice  was  to  enter  judgment  for  the 
penalty,  one  shilling  damages  and  forty  shillings  costs.  The  penalty  is  still 
the  debt :  Talbot  v.  Ilodson,  7  Taunt.  251.  The  plaintiff  may,  if  he  please, 
state  the  condition  of  the  bond  in  his  statement  of  claim  and  .assign  several 
breaches,  whereas  at  common  law  he  could  only  assign  one,  or  he  m.iy  declare 
on  the  bond  generally,  in  which  case,  if  the  defendant  suffer  judgment  by 
default,  or  the  plaintiff  obtain  judgment  by  demurrer,  the  plaintiff  may  enter  a 
suggestion.  If  before  the  statute  the  defendant  had  pleaded  a  plea  on  which 
the  plaintiff  might  have  taken  an  issue  in  his  replication  without  assigning  a 
breach  of  the  condition  of  the  bond,  as,  for  instance,  that  he  did  not  execute 
the  bond  (_non  est  factum),  or  that  he  was  released,  or  that  performance  was 
excused,  or  rendered  impossible  by  the  act  of  the  obligee,  or  was  made  illegal, 
the  plaintiff  might  take  issue,  and,  if  successful  on  the  issue,  would  be  entitled 
to  judgment  for  the  penalty.  But  if  defendant  pleaded  performance,  and  the 
plaintiff  had  not  assigned  breaches  in  his  declaration,  he  was  bound  to  assign 
one  in  his  replication,  and,  if  successful  therein,  he  would  be  entitled  to  judg- 
ment for  the  penalty.  Since  the  statute,  the  plaintiff  is  bound  to  assii^n 
breaches  only  when  defendant  pleads  performance.  This  he  may  do  either^n 
his  statement  of  d.^im  or  reply.  If  defendant  sets  up  a  defence  under  which 
at  common  law  the  plaiiitiff  might  take  issue  without  assigning  a  breach,  the 
plaintiff  may  still  take  issue  thereon,  and  upon  success  therein  he  would  be 
entitled  to  judgment,  but  would  be  unable  to  assess  damages  until  he  had 
sw^gested  breaches  as  required  by  the  statute:  .ft-^  2  Wms.  Saund.  1H7  (b)  ; 
Meredith  y.  Alleyn,  1  .Salk  1.S8  ;  Cowan  v.  White,  J>  U.C.L.J.  LSI.  If  per- 
formance is  pleaded  as  to  part  and  excused  as  to  remainder,  and  the  plaintiff 
has  not  assigned  breaches  in  the  statement  of  claim,  he  must  assign  breaches 
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Rules     as  to  the  part  alleged  to  be  performed,  and  if  excuse  traversed  must  suggest 
48-49     breaches,  and  in  event  of  excuse  being  found  against  defendant  damages  will 

be  assessed  on  suggestion  :  Webb  v.  James,  8  M.&  W.  G45  ;  see  Ethersey  v. 

Jackson,  8  T.K.  255  ;  Ilumfray  v.  Kigby,  5  M.  &  S.  60. 

If  breaches  are  not  assigned  in  the  statement  of  claim  or  reply,  a  verdict 
for  the  penalty  may  beset  aside  :  Brock  District  Council  v.  Bowen,  7  U.C.R. 
471.  Judgment  cannot  be  signed  by  default  in  an  action  on  a  bond  within 
the  statute  :  Buell  v.  Whitney,  11  C.  P.  240;  nor  can  speedy  judgment  be 
granted  under  section  111  :  Tuther  v,  Caralampi,  21  Q.B. D.  414. 

As  the  cause  of  action  is  the  penalty,  if  payment  be  made  after  action  on 
a  bond  of  the  amount  then  due,  the  plaintiff  must,  if  any  further  damages 
would  be  recoverable  for  future  breaches,  proceed  with  the  action,  or  the 
defence  of  payment  would  be  a  bar  to  a  second  action  :  Randall  v.  Burton, 
•i3  U.C.R.  268. 

No  more  than  the  amount  of  the  penalty  can  be  recovered  :  McMahon  v. 
IngersoU,  6  O.S.  301  ;  Randall  v.  Burton,  4  I'.R.  9  ;  Hatton  v.  Harris,  (1892) 
A.C.  547.  The  defendant  canr.ot  plead  to  the  breaches  suggested  ;  Arch- 
bishop of  Canterbury  v.  Robertson,  1  C.  &  M.  690. 

The  bond  could  be  sued  upon  in  the  Division  Court,  no  matter  how  large 
the  penalty  might  be :  see  266,  vol.  1,  p.  .354. 

49.  Where  a  writ  of  replevin  is  sued  out  for  any 
personal  property  which  had  not  been  previously  taken 
out  of  the  plaintiff's  possession,  and  for  which  the 
plaintiff  might  have  brought  an  action  of  trespass  or 
trover,  the  defendant  shall  be  entitled,  if  the  plaintiff 
fails  in  the  action,  to  be  fully  indemnified  against  all 
damages  sustained  by  the  defendant,  including  any  extra 
costs  which  he  may  incur  in  defending  the  action  ;  and 
the  bond  to  be  taken  by  the  Bailiff  snail  be  condiLioned 
not  only  as  heretofore  required  in  that  behalf,  but  also  to 
indemnify  and  save  harmless  the  defendant  from  all  loss 
and  damage  which  he  may  sustain  by  reason  of  the 
seizure,  and  of  any  deterioration  of  the  property  in  the 
meantime,  in  the  event  of  its  being  returned,  and  all 
costs,  charges,  and  expenses  which  the  defendant  may 
incur.  This  rule  shall  not  apply  to  cases  of  distress  for 
rent  or  damage  feasant. 

This  is  similar  to  C.R.  1104;  ^f*  vol.  1,  pp.  79  and  80.  It  enables  the 
successful  defendant  to  recover  costs  between  solicitor  ami  client  which  he 
has  incurred  in  consequence  of  the  replevin  proceedings  :  Williams  v.  Crow, 
10  A.  R.  301. 

The  words  "as  heretofore  required  in  that  behalf"  mean  before  30lh 
March,  1885,  the  date  when  the  statute  from  which  the  rule  is  tal-^n  was 
enacted,  48  Vict.,  c.  13,  p.  8. 

For  form  of  bond  under  this  rule,  see  additional  forms. 
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50.  In  case  the  writ  issues  without  an  order,  the  Baihff    ^"'®^ 

shall  take  and  detain  the  property  and  shall  not  replevy 

the  same  to  the  plaintiff  without  the  order  of  the  Judge 

in  that  behalf,  but  may  within  fourteen  days  from  the 
time  of  his  taking  the  same  redeliver  it  to  the  defendant, 
unless  in  the  meantime  the  plaintiff  obtains  and  serves  on 
the  Bailiff  an  order  directing  a  different  disposition  of  the 
property ;  but  this  rule  shall  not  apply  in  case  of  a 
distress  for  rent  or  damage  feasant  under  Rule  No.  43, 
sub-rule  3. 

Similar  to  C.R.  1106. 

This  rule  does  not  apply  in  case  of  distress  for  rent  or  damage  feasant, 
bec.iiise  the  bond  takes  the  place  of  the  goods  which  were  held  by  the 
defendant  merely  to  secure  the  rent  or  damage.  As  there  can  be  no  urgency 
about  ol)taining  an  order  under  this  rule,  the  defendant  should  have  notice  of 
the  application. 

51.  In  case  the  property  to  be  replevied,  or  any  part 
thereof,  is  secured  or  concealed  in  any  dwelling  house  or 
other  building  or  enclosure  of  the  defendant,  or  of  any 
other  person  holding  the  same  for  him,  and  in  case  the 
Bailiff  publicly  demands  from  the  owner  and  occupant  of 
the  premises  deliverance  of  the  property  to  be  replevied, 
and  in  case  the  same  is  not  delivered  to  him  within 
twenty-four  hours  after  such  demand,  he  may,  and  if 
necessary  shall,  break  open  such  house,  building,  or  en- 
closure for  the  purpose  of  replevying  such  property  or 
any  part  thereof,  and  shall  make  replevin  according  to  the 
writ  aforesaid. 

Similar  to  C.R.  1107. 

The  procedure  provided  by  that  rule  was,  however,  superseded  by  56  Vict., 
c.  '),  s.  In,  under  which  a  reasonable  supposition  of  concealment  suffices  to 
justify  the  breaking,  and  the  period  of  waiting  is  shortened  to  six  hours  in  the 
case  of  a  dwelling  house,  and  forthwith  in  the  case  of  any  other  enclosure. 

The  rule  is  an  invasion  of  the  maxim,  '•  Every  man's  house  is  his  castle  "  : 
see  Semayne's  case,  1  Smith's  L.C.  228  ;  American  Concentrated  Meat  Co. 
V.  Hendry,  W.N.  (1893)  67,  82  ;  5  R.  3.31  ;  Long  v.  Clarke,  69  L.T.  654. 

If  the  property  is  not  secured  or  concealed  in  the  place  broken  open,  the 
bailiff  is,  under  the  rule,  a  trespasser  :  Ratcliffe  v.  Burton,  3  B.  &  P.  229  ; 
Jolmson  v.  Leigh,  6  Taunt.  24t.  Inner  doors  maybe  broken  without  waiting 
twenty-four  hours  if  an  entry  is  effected  through  the  outer  doors  without 
breaking:  Kerbey  v.  Denbey,  1  M.  &  VV.  3.36;  Hutchinson  v.  Birch, 
4  Taunt.  619,  even  though  the  bailiff  mav  have  climbed  over  a  wall  into  the 
yard  of  the  house  :  Long  v.  Clarke,  (1894)  1  Q.B.  119  ;  69  L.T.  654. 
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CONTENTS   OF    HAILIFF's    RETURN. 


Rules 
52-53 


52.  If  the   property   to   be    replevied,    or   any   part 
-thereof,  is  concealed  either  about  the  person  or  on  the 

premises  of  the  defendant,  or  of  any  other  person  holding^ 
the  same  for  him,  and  in  case  the  Bailiff  demands  from 
the  defendant  or  such  other  person  deliverance  thereof, 
and  deliverance  is  neglected  or  refused,  he  may,  and  if 
necessary  shall,  search  and  examine  the  person  and 
premises  of  the  defendant,  or  of  such  o+her  person,  for 
the  purpose  of  replevjing  such  property  or  any  part 
thereof,  and  shall  make  replevin  according  to  the  writ. 

This  is  similar  to  C  R.  IIOH, 

Right  of  search.— Ordinarily,  things  upon  the  person  cannot  l)e  taken, 
as  the  doing  so  might  involve  a  ijreach  of  the  peace.  When  the  bailiff  is  acting 
under  a  writ  of  replevin,  an  exception  is  established.  This  rule  contf.i^ plates 
an  entry  into  the  premises,  where  the  goods  are,  without  a  breal^ing.  In  ■iuch 
a  case  it  is  neither  necessary  that  the  demand  should  be  public  nor  that  there 
should  be  any  delay  in  making  the  search. 

Any  person  holding  the  same  for  him.— if  the  goods  are  in  the 

possession  of  a  person  not  holding  them  for  the  defendant,  the  writ  will  not 
justify  their  taking:  Great  Western  Railway  Co.  v.  McKwan,  28  U.C.  R.  o'2S  ; 
rioorigan  v.  Driscoll,  8  P.R.  181  ;  Stoeser  v.  .Springer,  7  A.R.  497. 

53.  The  Bailiff  shall  return  the  writ  at  or  before  the 
return  day  thereof,  and  shall  transmit  annexed  thereto  : — 

(a)  The  names  of  the  sureties  in  and  the  date  of  the 

bond  taken  from  the  plaintiff,  and  the  name 
or  names  of  the  witnesses  thereto. 

(b)  The   place  of  residence   and     additions   of  the 

sureties. 

(c)  The  number,  quantity,  and  quality  of  the  articles 

of  property  replevied  ;  and  in  case  he  has 
replevied  only  a  portion  of  the  property 
mentioned  in  the  writ,  and  cannot  replevy 
the  residue  by  reason  of  the  same  having  been 
removed  or  carried  (eloigned)  out  of  the  countx' 
by  the  defendant,  or  not  being  in  the  pos- 
session of  the  defendant,  or  of  any  other 
person  for  him,  he  shall  state  in  his  return 
the  articles  which  he  cannot  replevy,  and  the 
reason  why  not. 


WRIT    IN    WITHERNAM. 

Substantially  the  same  as  C.R.  1109  ami  old  rule  49. 

Return. — The  bailiflf  must  be  careful  that  he  has  obtained  such  a  bond  as 
will  enable  him  to  make  the  return  here  required  ;  otherwise  his  action  may  be" 
adjudged  illegal :  Ileley  v.  Cousins,  34  U.C. R.  68. 

54.  If  the  Bailiff  makes  such  a  retuin  of  the  property 
distrained,  taken,  or  detained  having  been  eloigned,  then 
upon  the  fiHng  of  such  return  a  writ  in  withernam  shall 
be  issued  by  the  Clerk  who  issued  the  summons  in  re- 
plevin ;  and  before  executing  such  writ  the  Bailiff  shall 
take  security,  as  provided  by  Rule  No.  47. 

Withernam.— Substantially  the  same  as  C.R.  1110  and  old  rule  50. 

When  a  writ  in  withernam  is  issued,  the  bailiff  must  again  take  security  ; 
but  the  provisions  of  rule  49  do  not  then  apply.  For  form  of  writ  in  wither- 
nam, see  Form  No.  (59.  Any  goods  of  the  defendant  to  the  value  of  the  goods 
eloigned  may  be  taken  by  the  bailiff ;  but  the  defendant,  on  giving  a  bond  with 
two  sureties  to  answer  to  the  plaintiff  for  the  goods  mentioned  in  the  original 
writ,  may  regain  possession  of  the  goods  seized  in  withernam.  In  the  High 
Court,  the  plaintiff  may,  instead  of  proceeding  in  withernam,  receive  damages 
for  the  goods  eloigned  :  Deal  v.  Potter,  'il)  U.C.  R.  578;  Ciraham  v.  O'Cal- 
laghan,  14  A.R.  477  ;  Lewis  v.  Teale,  .32  U.C.R.  lOH  ;  but  under  rule  41  no 
other  cause  of  action  can  be  joined  with  replevin,  and  it  is  doubtful,  therefore, 
whether  the  plaintiff  could  add  to  his  claim  a  further  claim  for  goods  not 
replevied  by  the  bailiff. 

55.  A  copy  of  the  writ  shall  be  served  on  the  de- 
fendant personally,  or,  if  he  cannot  be  found,  by  leaving 
the  copy  at  his  usual  or  last  place  of  abode,  with  his  wife, 
or  some  other  grown  person  being  a  member  of  his 
household,  or  an  inmate  of  the  said  place  of  abode. 

Similar  to  old  rule  48. 

The  copy  is  not  to  be  served  until  the  writ  has  been  acted  upon.  See 
rule  5(1. 

Substitutional  service. —The    rule    authorizes 
without  an  order,  "  if  the  defendant  cannot  be  found." 


substitutional  service 


56.  The  copy  of  the  writ  shall  not  be  served  upon  the 
defendant  until  the  Bailiff  has  replevied  the  property,  or 
some  part  of  it,  if  he  cannot  replevy  the  whole,  in  con- 
sequence of  the  defendant  having  removed  or  carried 
(eloigned)  the  same  out  of  the  county  in  which  he  is 
Bailiff,  or  because  the  same  is  not  in  the  possession  of 
the  defendant,  or  of  any  other  person  for  him. 

Similar  to  old  rule  47. 

If  all  the  property  is  eloigned,  the  writ  is  not  to  be  served. 

Other  person  for  him.— St-,?  notes  to  rule  52. 


Rules 
53-56 


,  I 
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SETTING    ASIDE   WRIT. 


Rules 
57-59 


57.  In  case  it  is  shown  by  affidavit,  to  the  satisfaction 
-of  the  Judge,  that  service  of  the  writ  cannot  be  made 

upon  the  defendant  in  any  of  the  modes  authorized  by 
the  preceding  rules,  such  Judge  may  grant  leave  to  the 
plaintiff  to  serve  the  writ  and  statement  of  particulars  in 
such  manner,  at  such  place,  or  upon  such  person  for  the 
defendant,  as  to  him  may  seem  proper,  and-  may  grant 
leave  to  the  plaintiff"  to  proceed,  as  if  personal  service  had 
been  effected,  subject  to  such  conditions  as  the  Judge  may 
impose. 

SubstitUtionEl  service. — This  rule  applies  to  cases  when  defendant 
has  no  usual  or  lasl  place  of  abode.  To  obtain  an  order  under  this  rule,  the 
same  material  is  necessary  as  under  rule  20:  see  notes  thereto  and  vol.  1, 
pp.  1.S:M3(5. 

» 

58.  In  case  a  writ  of  replevin  is  issued,  or  in  case  an 
order  is  made  therefor,  the  defendant  may  at  any  time, 
or  from  time  to  time,  on  notice  to  the  plaintiff,  apply  to 
the  Judge  on  affidavit  or  otherwise,  to'discharge,  vary  or 
modify  the  writ  or  order,  or  to  stay  proceedings  under 
the  writ,  or  for  any  other  relief,  to  be  specified  in  the 
notice,  with  respect  to  the  return,  safety,  or  sale  of  the 
property  or  any  part  thereof,  or  otherwise  ;  and  the  Judge 
may  make  such  order  thereon  as,  under  all  the  circum- 
stances, best  consists  with  justice  between  the  parties. 

Similar  to  C.R.  1101. 

Motion  to  set  aside. — This  rule  enables  the  judge  to  preserve  the 
property  pending  the  litigation,  or  to  sell  the  same.  It  removes  any  doubt 
which  might  exist  as  to  the  power  of  the  judge  to  set  aside  his  own  order.  If 
the  possession  of  the  property  be  specially  valuable  to  the  defendant,  the  judge 
might  order  its  return  to  him  pending  the  litigation  upon  his  giving  the  plain- 
tiff" security.  The  question  whether  the  defendant  had,  in  fact,  taken  or 
detained  the  property  cannot  be  dealt  with  on  this  motion.  That  is  the 
question  to  be  tried  in  the  action  ;  and  the  defendant's  denial  of  such  taking 
or  detention  is  no  ground  for  setting  aside  the  writ  or  order:  (jilchrist  v. 
Conger,  11  U.  C.R.  197. 

59.  In  case  the  defendant  has  been  duly  served  with 
a  copy  of  the  writ  and  statement  of  particulars,  then, 
unless  the  defendant  has  left  with  the  Clerk  within  eight 
days  after  the  day  of  service  (where  the  service  is  required 
to  be  ten  days  before  the  return),  or  within  twelve  days 
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after  the  day  of  service  (where  the  service  is  required  to    ^"'«s 

be  fifteen  days  before  the  return),  a  notice  in  writinf]^  that 

he  intends  to  dispute  the  claim  of  the  plaintiff,  it  will  be 
considered  that  he  has  no  defence,  and  the  plaintiff  may 
proceed  in  the  action  in  the  same  manner  as  if  the 
defendant  had  appeared  and  had  admitted  the  plaintiff's 
right  to  the  possession  of  the  goods,  and  final  judgment 
may  be  entered  as  if  by  default.  But  the  Judge  may,  on 
sufficient  grounds  shown,  and  on  such  terms  as  to  costs 
and  otherwise  as  he  thinks  just,  let  the  defendant  in  to 
defend. 

Judgfment  by  default. — This  is  an  entirely  new  provision.    Formerly, 
jiulgment  by  default  could  only  be  signed  on  a  special  summons. 

Let  defendant  in  to  defend. — The  same  principles  would  be  appli- 
cal)le  under  this  rule  as  under  section  109  :  see  vol.  1,  pp.  148-150. 


r. 


60.  In  case  the  plaintiff  becomes  entitled  to  sign 
judgment  by  default,  he  shall  be  at  liberty  to  sign  final 
judgment  for  the  sum  of  two  dollars  and  costs,  according 
to  the  proper  scale,  but  shall  not  be  entitled  to  recover  a 
larger  sum,  except  upon  an  assessment  before  a  judge 
or  jury,  or  upon  filing  the  written  consent  of  the  de- 
fendant or  his  solicitor,  and  an  affidavit  verifying  the 
signature  to  such  consent. 

DamagTBS. — Similar  to  C.  R.  1111,  except  as  to  amount. 

Assessment  before  judge  op  jury.— Where  the  goods  are  promptly 
recovered,  the  ilamages  are  usually  confined  to  the  expenses  of  the  replevin 
bond,  l)ecause  there  is  generally  no  other  damage  ;  but  whatever  damages 
have  been  actually  sustained  may  be  recovered,  and  cannot  be  recovered  in  a 
subsequent  action  :  Gibbs  v.  Cruikshank,  L.R.  8  C.  P.  451. 

61,  The  defendant  may  at  any  time,  not  less  than  six 
days  before  the  day  appointed  for  the  trial,  pay  into  Court 
such  sum  as  he  thinks  a  full  satisfaction  for  the  plaintiff's 
demand,  together  with  the  plaintiff's  costs  up  to  the  time 
of  such  payment. 

Payment  into  court. — Upon  paying  money  into  court,  the  defendant 
should  leave  with  the  clerk  a  consent,  in  writing,  to  the  delivery  up  of  the 
replevin  bond  to  the  plaintiff.     See  rule  02. 
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PAYMENT    INTO    COURT. 


Rules 
162-65 


62.  In  case  the  defendant  in  an   action  of  replevin 
-shall  pay  money  and  costs  into  Court,  and  shall   leave 

with  the  Clerk  a  consent  in  writing  that  the  replevin  bond 
be  delivered  up  to  be  cancelled  and  an  express  waiver 
of  all  right  to  the  property  replevied,  and  the  plaintiff 
accepts  such  money,  the  proceedings  in  the  said  action 
of  replevin  shall  thenceforth  cease  and  be  discontinued. 

Similar  to  old  rule  45. 

The  defendant  has  to  concede  all  the  plaintiff's  demands,  except  as  to  the 
amount  of  damages.  The  plaintiff  should  observe  the  provisions  of  section 
12(5  and  rules  244  and  240,  infra  ;  see  vol.  1,  p.  178. 

63.  It  shall  not  be  necessary  to  have  formal  pleadings 
in  replevin  actions. 

The  Replevin  Act,  R.S.O.,  c.  55,  s.  5,  s-s.  2,  contains  this  provision. 

64.  Either  party  may  require  a  jury  in  an  action  of 
replevin,  where  the  value  of  the  goods  sought  to  be 
recovered  exceeds  $20. 

This  is  provided  for  by  section  154,  vol.  1,  p.  232. 

65.  Where  the  distress  is  for  rent,  or  for  any  other 
claim  for  which  a  distress  may  be  lawfully  taken,  and  the 
defendant  succeeds  in  the  action,  if  the  defendant  shall 
so  require,  the  Judge  shall,  if  the  action  has  been  tried 
without  a  jury,  and  the  jury  shall,  if  the  action  is  tried 
with  a  jury,  find  the  value  of  the  goods  distrained,  and 
if  the  value  be  less  than  the  amount  of  rent  or  otherwise 
of  money  in  arrear,  judgment  shall  be  given  for  the 
amount  of  such  value;  but  if  the  amount  of  the  rent,  or 
such  other  sum  of  money  in  arrear,  be  less  than  the  value 
so  found,  judgment  shall  be  given  for  the  amount  of  such 
rent,  or  other  sum  of  money,  and  may  be  enforced  in  the 
same  manner  as  any  other  judgment  of  the  Court. 

Similar  to  old  rule  42,  except  words  in  italics. 

The  value  of  the  goods.— The  defendant  is  not  obliged  to  pursue 
this  course.  It  is  discretionary  with  him:  Rees  v.  Morgan,  3  T.F..  .349; 
Mayne  on  Damages,  3rd  ed.,  374  ;  but  the  defendant  must  show  the  amount 
of  rent  and  the  value  of  the  goods  distrained  :  Sheape  v.  Cullpepper,  1  Lev. 
255. 
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This  rule  enables  a  landlord  without  any  counterclaim  to  get  a  judgment      Rules 
against  his  tenant  for  his  rent  to  the  value  of   the  goods  distrained.      There     65-68 

must    be   a   demise   at   a   fixed   rent:  Ilayward  v.  Haswell,  (i  A.  &  IC.  'iOo  ; 

Knight  V.  Bennett,  3  Bing.  361.     For  form  of  judgment,  see  Form  No.  70. 

Sec  R.S.O.,  c.  55,  ss.  2  and  5,  ante,  p.  80. 

66.  Where  the  distress  is  for  damage  feasant  and  the 
defendant  is  entitled  to  judgment  for  a  return,  if  the 
plaintiff  shall  so  require,  the  Judge  shall,  if  the  action  is 
tried  without  a  jury,  and  the  jury  shall,  if  the  action  is 
tried  with  a  jury,  find  the  amount  of  the  damage  sus- 
tained by  the  defendant,  and  judgment  shall  then  be 
given  in  favor  of  the  defendant,  in  the  alternative  for  a 
return,  or  for  the  amount  of  the  damage  so  found. 

Damage  feasant.— i'^«  rule  43. 

67.  In  all  cases  of  replevin,  other  than  those  arising 
out  of  a  seizure  by  way  of  distress,  where  the  defendant 
justifies  the  taking  and  proves  his  case,  the  judgment  for 
the  defendant  shall  be  for  a  return  of  the  goods,  with 
or  without  costs,  together  with  such  damages  as  the 
defendant  shall  have  sustained,  if  damages  are  awarded. 

Suljstantially  the  same  as  old  rule  44. 

Other  than  distress. — in  cases  of  distress  the  judgment  is  to  be  in 
accordance  with  rules  65  and  66. 

If  damages  are  awarded. — The  defendant  could  in  an  action  upon 
the  bond  claim  damages,  though  not  awarded  in  the  judgment  :  Williams  v. 
Crow,  10  A. R,  301.  The  damages  which  may  be  awarded  o\\  the  trial  of  the 
replevin  suit  to  the  defendant  are  not  for  the  goods  replevied  or  for  the  infringe- 
ment of  his  rights  thereto,  but  as  a  compensation  for  the  expense  and  trouble 
he  has  undergone  :  Pratt  v.  Rutledge,  1  Salk  J)5. 

GARNISHEE    PROCEEDINGS. 

68.  The  application,  under  the  178th  section  of  the 
Act,  may  be  made  to  the  Judge,  ex  parte,  and  upon 
affidavit  of  the  primary  creditor,  his  solicitor,  or  some 
other  person  or  persons  aware  of  the  facts,  respectively, 
stating  that  judgment  has  been  recovered,  and  when,  and 
that  it  is  still  unsatisfied,  in  whole  or  in  part,  and  to 
what  amount,  and  that  the  deponent  has  reason  to 
believe,  and  does  believe  that  some  one  or  more  parties 
(naming  them,  or  stating  that  he  is  unable  to  name  them) 
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ROVING    GARNISHEE   ORDER. 


Rules    j^  Qj.  ^j.^.  xvitliiii  this  Province,  and  is  or  are  indebted  to 

the  primary  debtor,  and  stating;  the  nature  of  the  debt 

sou}j;ht  to  be  attached,  and  the  amount  thereof,  if  i<no\vn 
to  the  deponent,  or  that  after  careful  enquiry  he  has  been 
unable  to  ascertain  the  amount  thereof. 

Although  the  phr.iseology  of  this  rule  is  very  clifTcrent  from  that  of  old 
rule  51,  its  provisions  .ire  substantially  the  sanie.  This  rule  embodies  what 
l)efore  was  left  to  the  form. 

Rovingf  gfarnishee  order. — it  is  possible  by  virtue  of  this  rule  and 
section  17H  to  obtain  a  "  roving  garnishee  order  "  ;  sec  vol.  1,  p.  2o9. 

Within  this  province.— A  bank  .authorized  by  I'arliament  to  do 
business  in  Ontario,  although  its  head  office  be  out  of  Ontario,  is  deemed 
potentially  and  actually  i»sident  within  the  jurisdiction  of  Ontario  for  the 
purposes  of  the  law  as  wel.  as  the  transaction  of  business  :  53  Vict.,  c.  .SI, 
s.  ()4,  ct  ici/.  (D.)  ;  County  of  Wentworth  v.  Smith,  15  P.R.  372;  but  nn 
ordinary  foreign  corpomtion,  although  having  an  agency  in  Ontario,  is  not  so 
resident  :  I'arker  v.  Odette,  K)  P.R.  fiO,  and  to  justify  garnishee  proceedini;s 
•against  them  the  primary  creditor  must  proceed  by  ordinary  summons  and 
invoke  the  provisions  of  sections  91,  181,  182,  and  185  of  the  Act :  see  vol.  1, 
p.  2(10. 

Kor  form  of  affidavit,  see  form  43. 

For  form  of  subsequent  affidavits,  see  form  4-4. 

For  form  of  attaching  order,  see  form  73  ;  and  of  warning  therein, 
form  73  {a). 

69.  Any  person,  other  than  the  primary  creditor^ 
primary  debtor,  or  the  garnishee  who  wishes  to  avail 
himself  of  the  benefit  of  the  first  sub-section  of  section  188 
of  the  Act,  may  apply  to  the  Judge  for  directions  how  to 
proceed.  Upon  such  application,  the  Judge  may,  upon 
such  terms  as  he  shall  think  just,  add  any  one  or  more 
persons  as  a  party  or  parties  to  the  action,  either  as  a 
primary  creditor  or  intervener,  or  otherwise  as  he  may 
determine,  and  may  dispose  of  all  matters  in  dispute,  and 
make  such  order  or  orders  as  to  costs  as  he  might  have 
done  if  such  person  or  persons  had  originally  been  parties 
to  the  action. 

Interveners.—  This  rule  for  the  first  time  provides  procedure  for  making 
an  intervening  party,  disputing  the  right  of  attachment,  a  party  to  the  action. 
The  moneys  sought  to  be  garnished  are  frequently  trust  funds.  Any  one  of 
the  cestuis  (jiie  tin  stent  could,  under  these  provisions,  be  made  a  party  as 
"intervener."     The  rights  of  an  intervener  are  fully  discussed  in  vol.  1,  p.  272. 

Counterclaim. — An  intervener  would  not  be  able  to  set  up  a  counter- 
claim which  the  primary  debtor  might  have  against  the  primary  creditor, 
but  might  plead  a  primary  debtor's  set-off.     Compare  r.  28,  ante. 
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Either  as  primary  creditor  or  intervener,  -in  the  event  of  n    Rules 

ii>ntL>t  between    primary  creditors  as  to  the  rif;ht  to  the  debt  (garnished,  i;      69-71 
would  ajipear  to  be  proper  to  add  the  third  parly  as  a  primary  creditor.  

70.  I'l  a"  miction  against  a  primary  debtor  and  a 
f^arnishee,  in  case  the  primary  creditor  fails  to  prove  his 
claim,  or  is  non-suited,  or  judgment  is  rendered  against 
him,  in  favor  of  the  primary  debtor,  and  there  is  a  con- 
troversy between  the  primary  debtor  and  the  garnishee, 
which  they  both  desire  to  have  disposed  of,  the  case  shall 
proceed  to  its  termination  as  between  them,  in  the  same 
wa\-  as  if  the  primary  debtor  were  the  plaintiff  m  an 
ordinary  action,  and  the  garnishee  were  the  defendant,  and 
all  the  consequences  shall  follow  thereafter,  whatever  be 
the  state  of  the  cause,  as  would  ordinarily  follow,  and  the 
same  remedies  and  judgment  shall  be  afforded  and 
rendered  in  all  respects  as  between  them  as  there  would 
supposing  the  primary  creditor  had  not  been  a  party  to 
the  proceedings. 

Controversy  between  debtor  and  garnishee.— This  rule  adopts 

the  modern  principle  of  deciding  all  {juestions  in  dispute  in  the  action  while 
the  parties  are  before  the  court. 

Desire  to  have  disposed  of.— The  desire  of  both  parties  need  not  be 
expressed  in  writing.  If  once  expressed  it  cannot  be  withdrawn,  and  the  court 
thenceforward  possesses  full  jurisdiction  to  decide  the  controversy  between 
jirimary  debtor  and  garnishee,  but  it  is  subniittetl  that  no  judgment  beyond 
the  jurisdiction  of  the  court  can  be  given  :  see  section  74,  vol.  1,  p.  98, 
rule  114  ;  Mead  v.  Creary,  32  C.P.  1. 

Remedies  and  jUdgrment. — The  judgment  would  be  a  final  adjudi- 
cation :  sec  vol.  1,  pp.  3-5.  Either  party  might  move  for  a  new  trial.  The 
garnishee  would  be  sul>ject  to  a  judgment  summons. 

For  form  of  judgment,  see  form  120. 

71.  Where  an  exemption  from  liability  to  garnishment 
is  clanned,  under  the  17-ith  and  175th  sections  of  the 
Act,  it  shall  be  necessary  for  the  primary  debtor  to 
establish  the  fact  of  such  exemption. 

Onus  of  proof. — This  is  a  declaration  of  the  rule  which  is  to  prevail  in 
all  division  costs  as  to  the  proof  of  exemption.  The  proof  must  establish  the 
fact  of  the  exemption,  and  must  therefore  not  only  show  that  the  debt  is 
exempt  under  section  174,  but  that  the  exemption  is  not  taken  away  by 
section  175.  Ordinarily,  the  rule  would  be  that  the  debtor  would  have  made 
out  :\.  prima  facie  case  on  bringing  himself  within  section  174,  and  the  onus  of 
jKoof  would  then  have  been  shift..d  to  the  primary  creditor  to  prove  the  facts 
under  section  175. 
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KXEMPTION    FROM    GARNISHMKNT. 


Rules 
72-74 


72.  The  warning  (Form  73n)  shall  be  endorsed  on  or 
-  subjoined  to  the  attaching  order  issued  under  section  17H, 

and  on  the  summons  referred  to  in  section  181  and  section 

185,  sub-section  i. 

Warning  to  garnishee. — The  garnishee  must  be  warned  upon  every 
attaching  order  and  garnishee  summons  not  to  pay  the  debt  to  the  primary 
debtor. 

73.  In  case  a  debt  sought  to  be  garnished  is  for  wages 
or  salary,  the  memorandum  required  by  section  177, 
showing  the  residence  of  the  primary  debtor  and  the 
nature  of  his  occupation  in  the  service  of  the  garnishee,  if 
he  is  then  in  such  service,  and  wuaher  the  debt  alleged 
or  adjudged  to  be  due  was  or  was  not  incurred  for  board 
or  lodging,  shall  be  set  forth  in  the  statement  of  the 
plaintiff's  claim,  and  copies  thereof  furnished  to  the 
Clerk,  and  endorsed  upon  or  annexed  to  the  summons,  as 
required  by  the  said  section  177. 

In  the  plaintifTs  claim.— The  garnishee  may  presume  thai  the 
debtor  is  entitled  to  the  exemption  if  such  statement  is  not  set  forth  in  the 
statement  of  claim  :  see  vol.  1,  p.  257. 

74.  The  service  of  the  summons  on  the  garnishee 
shall  in  all  cases  be  mad*  at  i  ten  days  before  the 
return  thereof,  an  '  -.ervice  on  the  primary  debtor 
or  debtors,  ten  or  ti  days  (ac  rding  to  the  places  of 
residence  of  the  p  ics  to  be  served),  before  the  return 
thereof.  If  the  amount  t  the  primary  creditor's  claim 
exceeds  fifteen  dollars,  the  service  shall  be  personal, 
unless  the  Judge  order  otherwise  ;  if  such  Ciaim  does  not 
exceed  fifteen  dollars,  the  service  may  be  personal,  or  on 
his  wife,  or  servant,  or  some  grown  person  being  an 
inmate  of  the  dwelling  house  or  usual  phce  of  abode, 
trading  or  dealing  of  the  person  requiring  to  be  served. 

At  least  ten  days.— 5"^^  notes  to  sections  9(1,  99,  111,  and  183,  and 
notes.  The  service  of  garnishee  summonses  is  regulated  by  sections  l^^S 
and  186. 

See  also  notes  to  sections  179  and  193  and  rule  IS. 

The  return  day  will  now  be  ten  and  fifteen  days  from  the  service,  in 
analogy  to  section  97.  The  amendment  as  to  the  amount  of  claim  in  which 
personal  service  is  not  required  made  by  52  Vict.,  c.  12,  s.  9  (section  99),  is 
now  made  applicable  to  services  upon  garnishees. 
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75.  The  primary  debtor  shall  in  all  cases,  unless 
service  is  ilispensed  with  by  the  Jiul};e,  be  served  with 
the  f^'arnishee  summons,  and,  if  not  served,  the  Judj^'e, 
unless  he  dispenses  with  service,  may,  on  such  terms  as 
to  him  may  seem  meet,  adjourn  the  case  until  such 
service  be  effected. 

Similar  to  first  part  of  old  rule  54, 

Unless  dispensed  with.— ^<t'  notes  to  sections  1h3  ami  \>*C,,  vol.   1, 

pp.  •-'(;.■>,  •if)!). 

76.  Ihe  Juclge,  in  any  garnishee  proceeding,  may 
order  that  the  service  need  not  be  personal,  but  may  be 
made  on  any  person  or  persons  to  be  named  in  the  order, 
or  in  such  other  manner  as  the  Judge  may  direct. 

Similar  to  old  rule  55. 

Service  need  not  be  personal.— ReasonaMe  attempts  should  tUst 

be  made  to  effect  service  :  see  vol.  1,  p.  l.S.S,  ct  seq.  The  judfje  may  prescribe 
in  what  way  services  may  be  made  :  See  notes  to  sections  ]hM  and  IHO.  See 
ride  20  and  notes.     See  also  notes  to  section  179,  vol.  1,  p.  JGO. 

77.  Whenever  in  a  proceeding  to  obtain  an  attach- 
ment of  debts,  it  is  claimed  that  the  debt  sought  to 
be  attached  belongs  to  some  third  person,  or  that  any 
third  person  has  a  lien  or  charge  upon  it,  the  Judge  may 
order  such  third  person  to  appear  and  to  state  the  nature 
and  particulars  of  his  ciaim  upon  such  debt,  and  after 
hearing  the  allegations  of  such  third  person,  and  of  any 
other  person  who  by  the  same  or  any  subsequent  order 
is  ordered  to  appear,  or  in  case  of  such  third  person  not 
appearing  when  ordered,  the  Judge  may  give  such 
decision  between  all  the  parties  as  he  shall  consider  just, 
and  may  bar  the  claim  of  such  third  person,  either  in 
whole  or  in  part,  or  make  such  other  order,  as  such  Judge 
shall  think  fit,  upon  such  terms  in  all  cases,  with  respect 
to  the  lien  or  charge  (if  any)  of  such  third  person,  and 
to  costs,  as  the  Judge  shall  think  just  and  reasonable. 

Adverse  claims. — Old  rule  54  provided  merely  that  the  judge  might 
y)xC.ix  any  other  person  to  be  made  a  party  to  the  suit  and  served  with  the 
summons.     This  rule  provides  for  all  cases  covered  by  section  197  ;  see  vol.  1, 

pp.  278-282. 
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PAYMENT    BY   GARNISHEE. 


Rules        May  bai'  the  claim  of  such  third  person.— The  third  party 

77-80     becomes  bound  to  recognize  the  jurisdiction, and  upon  failure  to  appear  may  be 

barred.     Re  Moore  v.  Wallace,  13  P.  R.  201.      For  form  of  summons,  see 

form  126.  For  form  of  judgment,  see  forms  116  and  119.  For  form  of 
execution  against  creditor  and  claimant  respectively  for  costs,  see  forms  149 
and  150. 

78.  Where  the  summons,  under  section  181,  is  to  be 
issued  from  any  Court  other  than  that  in  which  the 
prima-y  creditor  has  obtained  judgment  against  the 
primary  debtor,  a  transcript  of  such  judgment  shall  be 
filed  with  the  Clerk  of  such  first  mentioned  Court, 
previous  to  the  issuing  of  the  summons  against  the 
garnishee. 

Similar  to  old  rule  57. 

A  transcript  of  such  judgment.— S^^  section  217  and  notes  thereto. 
See  also  notes  to  section  181,  vol.  1,  pp.  305  and  263. 

79.  No  payment  made  by  a  garnishee  to  a  primary 
creditor  before  judgment  given  against  the  primary 
debtor  shall  discharge  him  from  his  liability,  unless  an 
order  for  such  \  ayment  has  been  first  obtained  from  the 
Judge. 

(a)  Where  a  garnishee  pays  money  into  Court,  and 
the  primary  creditor  does  not  accept  in  satis- 
faction of  the  amount  sought  to  be  attached 
the  sum  so  paid  into  Court,  the  money  shall 
not  bs  paid  out  until  after  the  judgment,  and 
any  costs  which  shall  have  been  awarded  to 
the  garnishee  shall  be  deducted  therefrom 
and  paid  to  the  garnishee. 

No  payment. — The  first  part  of  the  rule  is  similar  to  the  old  rule  50. 
The  second  part  is  new. 

Payment  into  court.  — The  primary  creditor  must  elect  within  forty- 
eight  hours  after  rereip:  of  notice  if  he  accepts  the  payment  :  see  rule  80. 

80.  Where  the  garnishee  shall  pay  into  Court,  five 
ciear  days  before  the  day  appointed  for  the  trial,  the 
amount  due  from  him  to  the  judgment  debtor,  or  an 
amount  equal  to  the  claim  of  the  primary  creditor, 
including  costs,  he  shall  not  be  personally  liable  for  any 
costs  incurred  by  the  primary  creditor. 
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{a)  The  Clerk  shall  forthwith  give  notice  of  the  pay 
ment  into  Court  to  the  primary  creditor,  and 
if  he  elects  to  accept  the  money  so  paid  into 
Court  by  the  garnishee,  and  shall  send  to  the 
Clerk  and  to  the  garnishee  by  post,  or  leave 
^vith  the  Clerk  a  written  notice  stating  such 
acceptance,  within  forty-eight  hours  after 
receipt  of  the  notice  of  payment  into  Court, 
no  further  proceedings  against  the  garnishee 
shall  be  taken  in  the  said  suit,  and  in  the 
event  of  judgment  being  given  therein  in  favor 
of  the  primary  creditor  against  the  primary 
debtor,  the  money  so  paid  into  Court  shall, 
by  order  of  the  Judge,  be  applied  upon  such 
judgment.  In  case  the  primary  creditor  had 
already  obtained  judgment  against  the  primary 
debtor,  the  said  money  shall,  by  order  of  the 
Judge,  be  applied  upon  the  same. 

(b)  Upon  the  return  day,  should  the  amount   paid 

into  Court  be  not  accepted,  the  Judge  shall 
determine  as  to  the  liability  of  the  garnishee 
to  pay  any  further  sum  on  account  of  the  debt 
claimed  to  be  due  from  him  to  the  primary 
debtor,  and  as  to  the  party  by  whom  the  costs 
of  the  action,  or  any  part  thereof,  shall  be 
paid,  and  make  such  order  as  may  be  in 
accordance  with  such  determination, 

(c)  If  the  primary  creditor  shall  not  send  or  deliver 

notice  to  the  Clerk  of  his  acceptance  of  the 
money  paid  into  Court,  as  hereinbefore 
provided,  it  shall  be  considered  that  he  elects 
not  to  accept  the  same,  but  to  proceed  for  a 
further  sum,  and  the  action  shall  proceed 
accordingly. 

^Garnishee  not  liable  for  costs.— A  garnishee  is  not  liable  for  costs 
unless  he  sets  up  an  untenable  defence  :  section  291,  vol.  1,  p.  275.  It 
frequently  happens  that  although  there  is  a  liability  by  the  garnishee  to  the 
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APPLICATION    TO   RELEASE   MONEY   GARNISHED. 


Rules     (lel)tor,  there  is  no  debt :  see  vol.  1,  pp.  248,  249,  250,  251  ;  and  payment 
80-82     into  court  would  in  such  case  not  discharge  the  garnishee  :  see  vol.  1,  pp.  201 
and  202;  Randall  v.  Lithgow,  12Q.B.D.  525. 

For  form  of  judgment  for  costs  against  garnishee,  see  form  117. 

Forty-eight  hours  after  receipt.— it  will  be  presumed  that  the 

creditor  has  received  notice  in  ordinary  course  of  post.  If  the  creditor  does 
not  elect  within  the  limited  time,  the  case  must  proceed  to  trial.  But  if  he 
does  not  reject  the  admission  or  denial  of  the  garnishee,  the  latter  is  not 
iiound  to  attend  court  :  see  section  1H8,  and  rule  86  (/). 

Upon  the  return  day. — This  is,  to  some  extent,  inconsistent  with 
section  188  and  rule  80  (/).  By  reading  all  the  provisions  together,  however, 
it  would  api)ear  that  the  garnishee  must  be  notified  before  any  further  amount 
can  be  recovered  from  him,  and  the  trial  for  that  purpose  adjourned. 

Elects  not  to  accept  same. — No  specific  provision  is  made  for  the 
couuiiunicalion  of  a  failure  to  accept  to  the  garnishee.  If  the  creditor  files 
any  notice,  a  copy  is,  however,  to  be  seat  to  the  garnishee  :  rule  86  {d). 

81,  The  application  under  section  195  shall  not  be 
made  ex  parte,  but  must  be  made  upon  written  notice  of 
motion,  or  by  summons  obtained  from  the  Judge,  re- 
turnable at  any  time  and  place  the  Judge  may  appoint, 
and  calling  upon  the  garnishee,  primary  creditor,  or  such 
other  person  or  persons  as  the  Judge,  in  his  discretion, 
shall  think  fit.  If  the  money  has  been  paid  over,  the 
primary  creditor  or  other  person  may  be  called  upon  by 
the  notice  of  motion  or  summons  to  show  cause  why  he 
should  not  pay  the  money  to  the  primary  debtor  or  other 
person  applying. 

See  old  rule  59  and  notes  to  section  195,  vol.  1,  p.  276. 

82.  The  bond  to  be  given  under  section  196  shall  be 
executed  by  the  primary  creditor,  or  his  agent,  with  one 
or  more  sufficient  sureties,  and  shall  be  in  double  the 
amount  of  the  debt  ordered  to  be  paid  by  the  garnishee, 
and  shall  be  an  ordinary  bond  to  the  Clerk,  by  his  name 
of  office,  conditioned  for  the  repayment  of  the  money 
in  case  repayment  be  ordered,  and  such  bond  shall  be 
approved  of  by  the  Clerk. 

The  bond  to  be  given.— .S"^*?  notes  to  section  196. 

Till-  agent  of  the  primary  creditor  who  executes  the  bond  should  be 
authorized  to  do  so  under  seal  :  Co.  Lit'.  486  ;  White  v.  Cuyler,  6  T.  R.  170  ; 
Berkeley  v.  1  lardy,  5  B.  &  C.  355. 
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83.  The  bond  eriven  to  the  Clerk  under  section  106    '*"'** 

83-8fi 

may,  by  order  of  the  Judge,  be  assigned  by  the  Clerk  to  a 

garnishee,  upon  its  being  shown  that  the  condition  has 
been  broken,  by  n>^ii-compliance  with  an  order  for  the 
rcpa\ment  into  Court  of  moneys  paid  in  by  a  garnishee. 

Assignment  of  bond. — Under  sub-section  2  of  section  196  the  bond 
mny  also  he  sued  in  the  name  of  tlie  clerk  :  see  vol.  1,  p.  '27S.  Evidence 
must  be  given  of  a  breach  of  the  condition  :  Re  Voung,  L.K.  1  P.  &  D.  ISI!. 
The  form  of  assignment  of  bond  (form  6(5)  may  be  changed  to  suit  the 
circumstances. 

84.  If  the  primary  creditor  is  obliged  to  issue 
execution  against  the  garnishee,  the  cost  of  such 
execution  and  the  Bailiff's  fees  thereon  shall  be  levied  of 
the  garnishee. 

Substantially  the  same  as  old  rule  01. 
l-'or  form  of  execution,  see  form  148. 

85.  When  the  attaching  order  or  garnishee  summons 
issues,  the  Clerk  shall  forthwith  make  an  entry  thereof 
HI  the  debt  attachment  book,  and  so  from  time  to  time 
shall  make  an  entry  of  each  subsequent  proceeding  so 
sooh  as  taken. 

Debt  attachment  book. — Cs^  fnrm  C.  See  also  section  199,  vol.  1, 
pp.  'JS'_>  and  2s:). 

DEFENCES    IN    GARNISHEE    PROCEEDINGS. 

86.  In  cases  under  the  Act,  and  whether  the  claim  of 
the  primary  creditor  is  or  is  not  a  judgment,  the  primary 
debtor,  the  garnishee,  and  all  other  parties  in  any  way 
interested  in  or  to  be  affected  by  the  proceeding,  shall 
be  entitled  to  set  up  any  defence,  as  between  the  primary 
creditor  and  the  primary  debtor,  which  the  latter  would 
be  entitled  to  set  up  in  an  ordinary  action,  and  also  any 
such  defence  as  between  the  garnishee  and  the  primary 
debtor,  and  may  also  show  any  other  just  cause  why  the 
debt  sought  to  be  garnished  should  not  be  paid  over  or 
applied  in  or  towards  the  satisfaction  of  the  claim  of  the 
primary  creditor. 
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GARNISHEE   TO    FILE    DEFENCE. 

(a)  A  primary  debtor  or  garnishee  who  desires  to  set 
up  a  statutory  or  other  defence,  or  set-off,  or 
to  admit  his  Hability,  in  whole  or  in  part,  for 
the  amount  claimed  in  such  action,  shall  file 
■with  the  Clerk  the  particulars  of  such  defence, 
or  set-off,  or  an  admission  of  the  amount  due 
or  owing  by  the  primary  debtor,  or  the 
garnishee,  as  the  case  may  be,  within  eight 
days  after  service  on  him  of  the  summons. 

(6)  The  Clerk  shall  forthwith  send  by  mail  to  each  of 
the  said  parties  to  the  action  a  copy  of  such 
defence,  set-off,  or  admission. 

(c)  The  primary  creditor  may  file  with  the  Clerk  a 
notice  that  he  admits  the  defence,  or  set-off,  or 
accepts  the  admission  of  liability  as  correct. 

{d)  A  copy  of  the  notice  shall  be  sent  by  the  Clerk, 
by  mail,  forthwith  to  the  garnishee. 

(e)  In  the  absence  of  any  notice  of  defence,  or  set-off, 
from  any  primary  debtor  or  garnishee,  the 
Judge  may,  in  his  discretion,  give  judgment 
against  such  primary  debtor  or  garnishee, 
subject  to  the  provisions  of  sub-section  (a) 
{sic,  qncere  (It) )  of  this  rule. 

(/)  In  the  event  of  the  primary  creditor  failing  to  file 
a  notice  admitting  or  rejecting  such  defence, 
set-off,  or  admission  of  liability,  the  garnishee 
shall  not  be  bound  to  attend  at  the  trial,  and 
the  sum  admitted  to  be  due  or  owing  by  the 
garnishee  shall  be  taken  to  be  the  correct 
amount  of  his  liability,  unless  the  Judge  shall 
otherwise  order,  in  which  latter  case  the  gar- 
nishee shall  be  notified  by  the  Clerk,  and  shall 
have  an  opportunity  of  attending  at  a  subse- 
quent date,  and  of  being  heard  before  judgment 
is  given  against  him. 
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(g)  The  costs  of  all  notices  required  to  be  given 
under  section  188  of  the  Act  shall  be  costs  in- 
the  cause,  and  in  no  case  shall  be  payable  by 
the  garnishee,  unless  specially  ordered  by  the 
Judge. 

(h)  If  the  garnishee  or  the  primary  debtor,  having 
been  duly  served  with  summons,  does  not 
appear  on  the  return  of  such  summons,  the 
Judge  may  proceed  to  hear  the  case  and  may 
give  judgment  against  him  in  his  absence,  but 
except  where  an  admission  of  liability  has 
been  filed  as  in  the  preceding  part  of  this  rule 
is  provided,  no  judgment  shall  be  given  against 
any  garnishee  or  primary  debtor,  either  for 
want  of  notice  of  defence,  or  for  default  of 
appearance,  without  sufficient  proof  of  the 
debt  or  amount  due  or  owing  by  him  as 
required  by  section  187  of  the  Act. 
(See  In  re  Johnson  v.  Therien,  12  P.R.  442.) 

(i)  If  only  some  of  the  parties  required  to  be  served 
are  served,  the  Judge  may  give  the  same 
judgment  against  those  served  as  in  ordinary 

cases. 

All  prior  to  sub-section  (A)  in  this  rule  is  similar  to  section  188,  except  the 
words  "subject  to  the  provisions  of  sub-section  (A)  of  this  rule"  in  sub- 
section {e).     See  vol.  1,  pp.  270-273. 

Must  prove  debt. — Sub-section  (A)  adopts  the  decision  in  lie  Johnson 
y.  Therien,  12  P.R.  442.  The  first  part  of  old  rule  56  provided  that 
judgment  might  be  given  ag.iinst  the  garnishee  by  default,  but  this  rule  was, 
apparently,  not  cited  in  A'e  Johnson  v.  Therien. 

Judgrment  against  those  served.— Sub-section  (i)  is  similar  to  the 
concluding  clause  of  old  rule  56.  No  power  is  given  to  take  judgment  against 
those  served  without  prejudice  to  the  rights  against  the  others  not  served. 
See  rule  116. 

87.  In  the  proceedings  against  garnishees  under  the 
consolidated  rules  of  practice  of  The  Supreme  Court  of 
Judicature  for  Ontario,  rules  940  to  943  inclusive,  the 
forms  1736  and  152  may  be  used  ;  and  the  same  pro- 
ceedings may  be  taken  in  the  Division  Court  against  the 
garnishee  as  provided  in  The  Division  Courts  Act  and  in 
these  rules  and  forms  so  far  as  applicable. 


Rules 
86-87 


^ 

U 
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Rules?  This  is  similar 
are  as  follows  ; 


Rul 


in  suljstance  to  old  rule  03.        C.  R.    'J40-943  inclusive 


940-943- 

When 

garnishee 

to  appear 

before 

County 


Execution 
from 

County  or 
Division 
Court 
if  the 
garnishee 
does  not 
dispute 
the  debt. 


if  he 

disputes 
the  debt. 


940.  In  cases  in  the  High  Court  where  the  amount  claimed  or 
demand  claimed  as  due  or  accruing  from  any  court,  the  order  to 
appear  made  under  rule  935,  shall  be  for  the  garnishee  to  appear 
before  the  judge  of  the  County  Court  of  the  county  within  which  the 
garnishee  resides,  at  some  day  and  place  within  his  county  to  be 

Court  ^rudi:e''^PP"'"'^''' '"  writing  by  such  judge  ;  and  written  notice  thereof  shall 
in  cases  in  I'e  given  to  the  garnishee  at  the  time  of  the  service  of  the  order. 
High  Court.  K.S.O.,  1S77,  c.  50,  s.  311. 

941.  If  the  garnishee  does  not  forthwith  pay  the  amount  due  by 
hmi.oran  amount  equal  to  the  judgment  debt, and  does  not  dispute 
the  debt  due  or  claimed  to  be  due  from  him  to  the  judgment  debtor, 
or  if  he  does  not  appear  before  the  judg(  named  in  the  order  at  the 
day  and  place  appointed  by  such  judge,  'hen  such  judge,  on  proof 
of  service  of  the  order  and  appointment  having  been  made  two  clear 
days  previous,  may  make  an  order  directing  execution  to  issue  out 
of  jhe  County  Court  or  out  of  a  Division  Court,  according  to  the 
amount  due,  and  such  order  shall,  without  any  previous  writ  or 
process,  be  sufficient  authority  for  the  clerk  of  either  of  such  courts 
to  issue  execution  for  levying  the  amount  due  from  such  garnishee. 
R.S.O.,  1877,  c.  50,  s.  312. 

Proceedings  942.  If  the  garnishee  disputes  his  liability,  then  such  judge  of 
the  County  Court  may  order  that  the  judgment  creditor  shall  be  at 
liberty  to  proceed  against  the  garnishee  according  to  the  usual 
practice  of  the  County  or  Division  Court,  as  the  case  may  require, 
for  the  alleged  debt  or  for  the  amount  due  to  the  judgment  debtor 
if  less  than  the  judgment  debt,  and  for  costs  of  suit.  R.S.O. ,  1H77, 
c.  50,  s.  315. 

Proceedings  943.  In  cases  in  the  County  Courts  when  the  amount  claimed 
as  due  from  any  garnishee  is  within  the  jurisdiction  of  a  Division 
Court,  the  order  to  be  made  under  rule  93.")  sliall  be  for  the  gar- 
nishee to  appear  before  the  clerk  of  the  Division  Court  within  whose 
division  the  garnishee  resides,  at  his  office,  at  some  day  to  be 
appointed  in  the  said  order  by  the  judge  of  the  County  Court,  and 
the  said  order  shall  be  served  on  such  garnishee  ;  and  if  the 
garnishee  does  not  forthwith  pay  the  amount  due  by  him,  or  an 
amount  etjual  to  the  judgment  debt,  and  does  not  dispute  the  debt 
due,  or  does  not  appear  before  the  Division  Court  clerk  named  in  the 
order  at  his  office  at  the  day  appointed  by  such  judge,  then  such 
judge,  on  proof  of  the  service  of  the  order  having  been  niavie  two 
clear  days  previous,  may  make  an  order  directing  execution  to  issue 
out  of  the  Division  Court  of  the  division  in  which  such  garnishee 
resides  according  to  the  amount  due,  and  such  order  shall,  without 
any  previous  summons  or  process,  be  sufficient  authority  for  the 
clerk  of  the  said  Division  Court  to  issue  execution  to  levy  the 
amount  due  from  such  garnishee ;  and  the  bailiff  to  whom  sucl» 
writ  of  execution  is  directed  shall  be  thereby  authorized  to  levy,  and 
shall  levy,  the  amount  mentioned  in  the  said  execution  towards 
satisfaction  of  the  judgment  debt,  together  with  the  costs  of  tiie 
proceedings  to  be  taxed  and  his  own  lawful  fees;  but  if  the  garnishee 
disputes  his  liability,  then  such  judge  may  order  that  the  judgment 
creditor  in  the  said  County  Court  shall  be  at  liberty  to  proceed 
against  the  garnishee,  according  to  the  practice  of  the  said  Division 


in  County 
Courts 
when 
amount 
within  the 
juiisdiction 
of  Division 
Courts. 
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Court,  for  the  alleged  debt  or  for  the  amount  due  to  the  judgment  Rules 
debtor  if  less  than  the  judgment  debt,  and  for  costsof  suit.  K.S.O.,  87-88 
IH77,  c.  50,  s.  316.  

The  forms  are  (7.3(6)  and  152. 

Service  of  order. — The  order  must  be  serveel  two  clear  days  (see  r.  2) 
before  the  time  appointed  in  the  order. 

Proceedings  before  clerk. — The  clerk  should  endorse  on  the  order 
issued  out  of  the  High  Court,  or  any  County  Court,  a  memorandum  either  of 
non-attendance,  admission  or  denial.  If  the  garnishee  either  admit  or  deny 
the  debt,  the  clerk  should  endorse  such  admission  or  denial  upon  the  order 
xind  obtain  the  signature  of  the  garnishee  thereto.  If  the  garnishee  admits  the 
(Icbl  or  does  not  attend,  an  order  is  to  be  obtaine;!  for  payment  from  the  court 
out  of  which  the  order  issued,  and  execution  may  then  be  issued  thereon  in 
the  Division  Court.  No  proof  of  the  debt  by  the  garnishee  is  necessary  : 
^'inall  V.  Del'ass,  (18J)2)  A.C.  9(). 

Payment  by  garnishee.— The  garnishee  should  not  pay  the  debt 
until  the  order  for  payment  is  made  (see  vol.  1,  pp.  2G1  and  '2i}'2)  unless  he 
pays  it  into  court.  The  payment  in  such  case  into  court  would  be  maile  into 
the  court  from  which  the  order  issued,  viz.,  the  High  Court  or  County  Court. 

Denial  by  garnishee.— if  the  garnish>.e  denies  the  debt,  an  order 
would  have  to  be  made  that  the  creditor  should  beat  liberty  to  proceed  against 
the  garnishee  in  the  Division  Court,  and  it  would  then  be  necessary  for  the 
judgment  creditor  to  issue  a  summons  under  section  IHl  :  see  vol.  1,  p.  "203. 
Form  70  may  be  used,  but  the  heading  thereof  should  l)e  altered  to  read  as 
follows : 

In  the  Division  Court  in  the  County  of 

In  the  Matter  of  the  Suit  in  the  High  Court  of  Justice  for  Ontario, 
Division  (or 


Between 


and 


A.  a, 

I'laintifl'; 
CD., 

Defendant  ; 
E.V., 

Garnishee. 


County  Court  of  the  County  of 
Judgment  recovered  on  the 


day 


of'      "      A.D.  180     in  the  (High  Court  of 
Justice  for  Ontario,  Division  or 

-  County  Court  of  the  County  of 

as  the  case  may  he). 


Amount  unsatisfied,  $ 

Costs  of  suit. — The  garnishee  may  be  ordered  to  pay  the  cr)Sts  of  suit 
occasioned  by  his  denial:  see  C.  R.  i»4'2  and  J>4.S.  See  also,  s.  101,  vol.  1, 
J).  "JT."),  and  r.  SO,  stipm. 

88.  In  cases  of  attachment  issued  in  f:jarnishee  pro- 
ceeding's, under  the  consolidated  rules  of  practice  of  the 
Supreme  Court  of  Judicature  and  coming  within  the  juris- 
diction of  the  Division  Courts ;  the  Clerk  of  Division  Court 
shall  enter  all  the  proceedings  (commencing  with  the 
order  received  by  him)  in  the  procedure  book. 

This  is  a  new  rule.  The  clerk  should  enter  all  the  proceedings  as  a  suit 
whether  the  garnishee  appears  or  not. 


liif: 
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DEVASTAVIT   BY    EXECUTOR. 


Rule  89 


PROCEEDINGS    BY   AND   AGAINST  EXECUTORS   AND 
ADMINISTRATORS. 

89.  A  Darty  suing  an  executor  or  administrator,  may 
charge  in  the  summons  (Form  50)  that  the  defendant 
has  had  assets,  and  has  wasted  them,  and  he  shall 
state  in  his  particulars  the  amount  of  assets  alleged  to 
have  been  left  by  the  deceased,  and  the  manner  in  which 
the  said  assets  have  been  wasted. 

See  old  rule  64.  The  concluding  part  of  the  rule  is  new,  and  is  taken  from 
Eng.  C.C.K.,  1889,  Ord.  xxx.,  r.  2. 

Particulars  now  required.— To  form  60  must  be  added  a  statement 
to  the  following  effect,  according  to  the  facts:  "The  plainliff  says  that  the 
deceased  left  assets  to  the  amount  of  $  ,  and  that  the  defendant  wasted 
them  in  the  following  manner  :  [By  applying  them  to  his  own  use  ;  or  hy  not 
calling  in  money  invested  on  a  mortgai;/,  the  security  of  which  was  insufficient 
(giving  particulars )  ;  or  by  investing  moneys  on  personal  security  (giving  par- 
ticulars) ;  or  fiy  investing  -money  on  unauthorized  security  (giving  particulars); 
or  by  laming  the  sum  of  $  to  A.B,,  his  co-executor,  who  has  failed  to 
return  the  same."] 

Definition  of  devastavit.—  Devastavit  is  defined  as  a  mismanagement 
of  the  estate  and  effects  of  the  deceased  in  squandering  and  misapplying  assets 
contrary  to  the  duty  imposed  on  them  for  which  executors  or  administrators 
shall  answer  out  of  their  own  pockets  as  far  as  they  had  or  might  have  had 
assets  of  the  deceased.  An  executor  may  pay  a  debt  which  is  barred  by  the 
Statute  of  Limitations  :  Hill  v.  Walker,  4  K.  &  J.  166  ;  Stahlsmidt  v,  Lett, 
1  Sm.  &  (j.  415 ;  but  not  if  his  co-executor  objects  thereto :  Midgley  v. 
Midgley,  (1893)  .S  Ch.  2H2  ;  but  it  is  clearly  his  duty  not  to  waste  an  estate 
not  his  own,  which  he  is  administering  for  the  benefit  of  others,  in  satisfying 
demands  that  are  equally  untenable  at  law  and  in  equity.  If  the  liability  is 
claimed  under  a  contract  not  enforcible  by  reason  of  the  Statute  of  Frauds, 
there  is  no  debt  or  liability  which  he  would  be  justified  in  paying  :  He  Rown- 
son,  29Ch.D.  358. 

Deficiency  of  assets.— By  R.S.O.,  c.  no,  s.  .S2,  all  debts  of  a 
deceased  are  now  payable  ratably  if  there  is  insufficient  to  pay  all  in 
full.  Paying  one  creditor  in  full  would  therefore  be,  as  a  general  rule,  an 
admission  by  the  executor  that  he  had  assets  sufficient  to  pay  all  creditors : 
Bank  of  British  North  America  v.  Mallory,  17  Gr.  102  ;  Chamberlen  v. 
Clark,  1  O.R.  1.S5  ;  9  A.  R.  21.S.  If  he  is  sued  and  does  not  defend,  on  the 
ground  that  assets  are  deficient,  he  will  be  guilty  of  a  devastavit  to  the  amount 
of  the  excess  over  the  ratable  share  which  the  creditor  would  have  been  en- 
titled to :  Taylor  v.  Brodie,  21  Gr.  607.  If  he  knows  of  the  deficiency,  it 
seems  he  cannot  recover  the  excess  from  the  creditor  who  received  more  than 
his  proper  share  :  Doner  v.  Ross,  19  Gr.  229  ;  but  if  he  believed  there  would 
be  no  deficiency,  he  is  entitled  to  recover  the  excess  back  as  money  paid  under 
a  mistake  of  fact :  per  Burton,  J.  A.,  Chamberlen  v.  Clark,  9  A. R.  281.  See 
also  Taylor  v.  Brodie,  21  Gr.  610.  If  the  executor  is  insolvent  and  a  creditor 
hus  .eceived  from  him,  or  from  the  estate,  either  with  or  without  proceedings, 
more  than  his  proper  share,  the  other  creditors  will  be  entitled  to  a  direct 
recovery  from  him  of  the  excess :  Chamberlen  v.  Clark,  1  O.  R.  135  ;  9  A.  K. 
273  ;  Bank  of  British  North  America  v.  Mallory,  17  Gr.  102.  See  also  "  An 
Executor's  Defence  of  Law,"  10  CL.T.  277. 


DEFICIENCY    OF    ASSETS   OF    DECEASED. 

Advertisement  for  creditors.— if  an  executor  has  advertised  for 
creditors,  pursuant  to  R..S.O.,  c.  110,  s.  'M\,  and  has  sufticient  to  pay  all  claims 
of  which  he  has  notice,  and  pays  them  in  full,  but  another  creditor  subsequently - 
appears,  and  his  chim  would,  if  it  had  been  known,  have  created  a  deficiency, 
the  executor  miy  plead  his  notice  to  creditors  and  distribution  of  the  assets, 
and  that  his  accounts  have  been  properly  audited  by  the  Surrogate  Court,  and 
will,  upon  proving  these  facts,  be  entitled  to  succeed  :  see  rule  99  (a).  The 
creditor  would  not,  however,  be  without  remedy,  but  might  compel  the  other 
creditors  to  refund  ratably  the  amount  which  they  received  in  excess  of  the 
amount  which  would  have  been  payable  to  them  had  all  the  claims  been 
known  to  the  executor. 

Proceedings  on  deflcieney  appearing.— if  the  executor  is  sued, 

and  knows  or  believes  the  assets  will  be  insufficient  for  the  payment  of  all  the 
claims  in  full,  he  should  plead  the  deficiency.  In  the  High  Court,  adminis- 
tration could  then  be  ordered,  but  the  Division  Courts  have  no  power  to  order 
administration.  The  only  course  to  be  adopted  in  a  Division  Court  suit  is  for 
the  creditor  either  to  refrain  from  proceeding  with  the  action  and  allow  the 
executor  to  distribute  the  assets,  without  going  to  the  expense  of  an  adminis- 
tration suit,  or,  in  the  t-vent  of  his  persisting  with  the  suit,  for  the  judge  to 
iiay  the  proceedings  for  a  limited  time  to  enable  the  executr>r  to  apply  for  an 
administration  order  under  C.  R.  flflO.  The  administration  order  would 
operate  as  a  judgment  in  favor  of  all  creditors,  and  all  debts  would  be  paid 
ratably. 

Foreign  creditors. ^The  claims  of  creditors  living  out  of  the  jurisdic- 
tion must  be  taken  into  account  in  ascertaining  whether  or  not  there  is  a 
deficiency  :  Milne  v.  Moore,  24  O.K.  -toG ;  AV  Kloebe,  28  Ch.D.  175. 


n.^ 


Rules 
89-91 


90.  In  all  cases  where  the  defendant  is  charp^ed  with 
waste  in  the  summons,  if  the  Judge  shall  be  of 
opinion  that  the  defendant  has  wasted  the  assets,  the 
judgment  shall  be,  that  the  debt,  or  damages  and  costs, 
shall  be  levied  of  the  goods  of  the  testator  (if  any)  and  if 
not,  of  the  goods  of  the  defendant  to  an  amount  not 
e.xceeding  the  amount  so  wasted  ;  and  the  non-payment 
of  the  amount  of  the  demand  immediately,  on  the  Court 
finding  such  demand  to  be  correct,  and  that  the  defendant 
is  chargeable  in  respect  of  assets,  shall  be  conclusive 
evidence  of  wasting  to  the  amount  with  which  he  is  so 
chargeable. 

Similar  to  old  rule  65,  and  English  C  C.R.,  1889,  Ord.  xxx.,  r.  4. 

91.  Where  an  executor  or  administrator  denies  his 
representative  character,  or  alleges  a  release  to  himself  of 
the  demand,  whether  he  insists  on  any  other  ground  of 
defence  or  not,  and  the  judgment  of  the  Court  is  in  favor 
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Rules 
91-92 


of  the  plaintiff,  it  shall  he,  that  the  amount  found  to  he 

-due,  and  costs,  shall  he  levied  of  the  goods  of  the  testator, 

if  any,  and  if  not,  as  to  costs,  of  the  goods  of  the  defendant. 

Siinilar  to  old  rule  (5(5.  There  does  not  appe.ir  to  be  a  correspontliiif; 
I'/iitjlish  rule. 

Levied  of  the  goods  of  the  testator.— The  word  "  deceased  ' 
should  have  l)een  used  instead  of  the  word  "  testator  "  in  rules  90  to  9!),  hoih 
inclusive.  The  Kiiglish  rules  use  the  words  de  hoiiis  te^tatoris,  and  the  old 
Division  Court  rules  use  the  same  wcuds,  and  on  the  revision  too  literal  a 
translation  has  been  adopted.  It  is  important  for  an  executor  or  ailnnnisttaior 
who  has  not  in  his  hands  assets  to  satisfy  the  debt  ujion  which  an  action  is 
brought  afjainst  him  to  plead  either  a  total  administration  or  partial  adminis- 
tration of  all  assets  which  came  to  his  hands,  or  a  denial  that  any  assets 
came  to  his  hands,  or  a  deficiency  of  assets,  or  a  notice  to  creditors, 
etc.,  as  indicated  in  notes  to  rule  H9,  for  it  wtis  .said,  prior  to  the 
Judicature  Acts,  that  a  judgment  against  an  executor  or  administrator, 
whether  by  default  or  on  ilemurrer,  or  upon  verdict  upon  any  plea 
pleaded  by  the  executor  or  administrator,  excejit  //tv/t'  luiiiiiiiistravit  (he  has 
fully  administered),  or  admitting  assets  to  such  a  sum  and  lit'iis  iilira  (nothiii;,' 
beyond),  was  conclusive  upon  him  that  he  had  assets  to  satisfy  such  judgment  : 
1  \Vms.  .Saund.  21!>  (/') ;  but  that  if  the  executor  pleaded  either  a  general  or 
special //^;/d^  adniinistrai'it,  he  was  liable  only  for  the  amount  of  assets  proved 
to  be  in  his  hands,  and  judgment  against  an  executor  on  a  verdict  upon/A;/^ 
adininislravit  was  only  an  atlmission  of  assets  to  the  extent  of  assets  proved  Id 
be  in  his  hands  :  Cousins  v.  I'addon,  "2  CM.  <.V  K.  ooH,  and  the  Judicature 
Act  has  not  altered  the  form  of  jmlgment  in  such  cases:  Lince  v.  Fairclotli, 
14  P.  R.  'Jo.S.  If,  therefore,  judgment  be  given  against  the  executor  where  he 
has  omitted  to  plead  pletw  administiavit.  and  execution  is  issueii  against  the 
goods  of  the  deceased  and  is  relumed  nulla  bona,  an  action  will  then  lie  upon 
the  judgment  against  the  executor  suggesting  a  devastavit,  and  in  that  action 
he  cannot  plead  that  he  has  no  assets,  and  judgment  will  therefore  go  against 
him  personally,  although  there  may  not  have  been  any  actual  waste  of  assels: 
living  v.  Peters,  .ST.K.  (585  ;  1  U.K.  794.  In  that  case  Lord  Kenyon,  C.j., 
said  ;  "  It  seems  extraordinary  that  the  judgment  in  the  first  action  should  not 
be  a  judgment  de  bonis  propriis,  if  the  executor  be  liable  at  all  events,  wheieas 
the  judgment  is  as  to  the  det)t  dc  bonis  tistatoris,  and  as  to  the  damages  dc 
bouts  testatoris  et  si  non  de  bonis  profiriis  "  ;  but  the  principle  is  put  by 
Mr.  Justice  Huller  in  these  words  :  "  The  simple  question  is  whether  an 
executor  or  administrator  who  has  no  efifects  in  his  hands  belonging  to  the 
testator,  and  will  not  take  advantage  of  that  defence  at  the  proper  time, 
shall  be  permitted  to  do  it  afterwards.  Now,  it  is  a  universal  princiji!."*  of  law 
that  if  a  party  do  not  avail  himself  of  the  opportunity  of  pleading  matter  in  bar 
to  the  original  action,  he  cannot  afterwards  plead  it  either  in  any  action 
founded  on  it  or  in  a  scire  facias." 

92.  Where  an  executor  or  administrator  admits  his 
representative  character,  and  only  denies  the  demand,  if 
the  plaintiff  prove  it,  the  judgment  shall  he,  that  the 
demand  and  costs  shall  be  levied  of  the  goods  of  the 
testator,  if  any,  and  if  not,  as  to  costs,  of  the  goods  of 
the  defendant,  unless  the  Judge  otherwise  orders. 

Similar  to  old  rule  67,  and  English  C.C.  R.,  188!),  Ord.  xxx.,  r.  6. 


COSTS    IN    ACTIONS    AflAlNST    lAlX'U TORS, 

83.  Where  the  defendant  admits  his  representative 
character,  but  denies  the  demand,  and  anef,'es  a  total  or 
jxirtial  administration  of  assets,  and  the  phuntiff  proves 
his  demand,  and  the  defendant  proves  the  administration 
alk'i^'ed,  the  jud^'ment  shall  be,  to  levy  the  costs  of  provinp^ 
the  demand  of  the  gocdf  of  the  testator,  if  any,  and  if 
not,  of  the  goods  of  the  defendant,  unless  the  Judge 
otherwise  orders  ;  and  as  to  the  whole  or  residue  of  the 
demand,  judgment  of  assets  when  they  shall  have  come 
into  his  hands  ;  and  the  plaintiff  shall  pay  the  defendant's 
costs  of  proving  the  administration  of  assets. 

Similar  to  old  rule  (18,  and  English  C.C.R.,  IH.S',),  Ord.  xxx.,  r.  0. 
.S,Y  McKihbon  v.  Feegan,  21  A.R.  87. 

94.  Where  the  defendant  admits  his  representative 
character,  but  denies  the  demand,  and  alleges  a  total  or 
partial  administration  of  assets,  and  the  plaintiff  proves 
his  demand,  but  the  defendant  does  not  prove  the  ad- 
ministration alleged,  the  judgment  shall  be,  to  levy  the 
amount  of  the  demand,  if  such  amount  of  assets  is  shown 
to  have  come  to  the  hands  of  the  defendant,  or  such 
amount  as  is  shown  to  have  come  to  them,  and  costs,  of 
the  goods  of  the  testator,  if  any,  and,  if  not,  as  to  costs  of 
the  goods  of  the  defendnnt ;  and  as  to  the  residue  of  the 
demand,  if  any,  judgment  of  assets  when  they  shall  have 
come  into  his  hands. 

Similar  to  old  rule  G9,  and  English  C.C.R.,  1889,  Ord.  xxx.,  r.  7. 

Judgment  quando  aecidePint.— By  taking  judgment  of  assets  in 
fiituio,  the  plaintiff  admits  that  the  defendant  has  fully  administered  to  that 
time  :  '?  Wms.  Saund.  219,  note  {2).  On  a  judgment  in  this  form  a  summons 
may  aiierwards  be  issued  under  r.  97,  calling  upon  the  executor  to  appear 
touching  the  allegation  of  the  receipt  by  him  of  further  assets.  The  evidence 
upon  this  summons  will  be  confined  to  proof  of  the  executor's  receiving  assets 
at  a  period  subsequent  to  the  judgment :  Taylor  v.  Holman,  BuUer's 
N.l'.,  109;  Mara  v.  Quin,  (J  T.R.  1. 

95.  Where  the  defendant  admits  his  representative 
character  and  the  plaintiffs  demand,  but  alleges  a  total 
or  partial  administration  of  the  assets,  and  proves  the 
administration  alleged,  the  judgment  shall,  in  case  of 
total  administration,  be  for  assets  when  they  shall  have 
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Rules 
95-97 


come  into  his  hands,  and  in  case  of  partial  administration 
-for  such  amount  as  is  shown  to  be  in  his  hands  of  the 
floods  of  the  testator,  and  as  to  the  residue  of  the  demand 
for  such  goods  when  they  shall  have  come  into  his  hands, 
and  the  plaintiff  shall  pay  the  defendant's  costs  of  proviiif,' 
the  administration  of  assets,  unless  the  Judge  shall  other- 
wise order. 

Similar  to  old  rule  70.  The  English  C.C.R.,  iHHO.Ord.  xxx.,  r.  H,  provides 
only  for  jiulgment  qtiando  acdderint. 

Costs. — When  judgment  is  given  against  an  executor  or  administrator  for 
assets  when  they  shall  have  come  into  his  hands,  and  he  has  not  failed  in  ;\ny 
defence  he  has  set  up,  he  cannot  l)e  made  liable  personally  for  costs,  Imt 
should  obtain  his  costs  (if  any)  from  the  plaintiff.  The  plaintiff  will  lie 
entitled  to  judgment  for  such  costs  as  were  necessarily  incurred  in  obtaining 
judgment,  to  be  paid  out  of  the  assets  of  the  debtor  when  they  shall  have 
come  to  the  hands  of  the  executor  or  administrator. 

96.  Where  a  defendant  admits  his  representative 
character  and  the  plaintiff's  demand,  but  alleges  a  total 
or  partial  administration  of  the  assets,  but  does  not  prove 
the  administration  alleged,  and  has  not  established  any 
other  ground  of  defence,  the  judgment  shall  be,  to  levy 
the  amount  of  the  demand,  if  so  much  assets  is  shown  to 
have  come  to  the  defendant's  hands,  or  so  muci?  as  is 
shown  to  have  come  to  them,  and  costs,  of  the  goods  of 
the  testator,  if  any,  and  if  not,  as  to  costs,  of  the  goods 
of  the  defendant  ;  and  as  to  the  residue  of  the  demand,  if 
any,  judgment  of  assets  when  they  shall  have  come  into 
his  hands. 

Similar  to  old  rule  71,  and  English  C.C.R.,  1880,  Ord.  xxx  ,  r.  9. 

97.  Where  judgment  has  been  given  against  an 
executor  or  administrator,  that  the  amount  be  levied 
upon  assets  of  the  deceased,  when  they  shall  have  come 
into  his  hands,  the  plaintiff  or  his  personal  representative, 
may  issue  a  summons  (Form  No.  53),  and  if  it  shall  appear 
that  assets  have  come  to  the  hands  of  the  executor  or 
administrator  since  the  judgment,  the  Judge  may  order 
that  the  debt,  damages  and  costs  be  levied  of  the  goods 
of  the  testator,  if  any,  and  if  not,  as  to  the  costs,  of  the 
goods  of  the  defendant,  provided  that  it  shall  be  com- 
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petcnt  for  the  party  applyinjj,  to  charge  in  the  summons    •*"'•' 

that  the  executor  or  administrator  has  wasted  the  assets 

of  the  testator  or  intestate,  in  the  same  manner  as  in 
rule  HJ),  and  the  provisions  of  rule  {10,  shall  apply  to 
such  inquiry;  and  the  Judge  may,  if  it  appears  that  the 
party  charged  has  wasted  the  assets,  direct  a  levy  to  be 
made,  as  to  the  debt  and  costs  of  the  goods  of  the 
testator,  if  any,  and  if  not,  of  the  goods  of  the  defendant. 

S,r  old  rule  72,  anil  Knglish  C.C.K.,  1889,  Ord.   xxx.,  r.  10. 

Quando  acciderint.— s^^r  notes  to  rule  \*4. 

Has  wasted  the  assets.— (S^^  notes  to  rule  9h.)  in  charging  a 
devastavit  i)f  assets  which  have  been  received  since  the  judj^ment,  it  is  necessary 
for  the  plaintiff  to  give  particulars  of  the  assets  alleged  to  have  been  received, 
anil  of  the  manner  in  which  they  have  been  wasted.  If  it  appear  that  the 
executor  or  administrator  has  received  some  assets,  init  that  the  same  are 
iiiMitticient  to  satisfy  the  judgment,  the  judgment  will  be  for  the  plainlifl'as  to 
the  a'isets  received,  and  ijiiando  acnderiut  as  to  the  residue  of  the  debt  : 
Williamson  Executors,  9th  ed.,  1H71, 

98.  Where  a  defendant  admits  his  representative 
cJKiracter  and  the  plaintiff's  demand,  and  that  he  is 
chargeable  with  any  sum  in  respect  of  assets,  he  shall 
pay  such  sum  into  Court,  subject  to  the  rules  relating  to 
payment  into  Court,  in  other  cases. 

Similar  to  old  rule  1\  and  English  C.C.R.,  1889,  Ord.  xxx.,  r.  11. 

Payment  Into  court. — The  rule  is  expressed  in  the  imperative,  but  it 
is  not  intendeil  that  a  failure  to  pay  into  court  shall  render  the  defendant 
liable,  except  to  execution  in  the  ordinary  way.  The  "  rules  relating  to 
payment  into  court  in  other  cases  "consist  of  section  125  of  the  Act  (^^^  vol.  1, 
p.  17(1),  and  rules  171,  244,  245,  and  24|i.  Under  section  125  it  is  necessary 
for  the  defendant  to  pay  the  costs  to  the  time  of  making  the  payment.  If  the 
executor  should  not  pay  into  court  in  accordance  with  this  rule,  he  would  not 
be  allowed  any  additional  costs  on  passing  his  accounts. 

99.  In  actions  against  executors  and  administrators, 
for  which  provision  is  not  hereinbefore  specially  made, 
if  the  defendant  fails  as  to  any  of  his  defences,  the 
judgment  shall  be  for  the  plaintiff,  as  to  his  costs  of 
disproving  such  defence,  and  such  costs  shall  be  levied 
of  the  goods  of  the  testator,  if  any,  and  if  not,  of  the 
goods  of  the  defendant,  unless  the  Judge  otherwise  orders. 
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ADVERTISEMENT  FOR  CREDITORS. 

(a)  In  case  an  executor  or  administrator  pleads  his 
notice  to  creditors  and  distribution  of  assets, 
he  must  give  notice  of  such  defence,  and  that 
there  has  been  a  proper  audit  of  the  accounts  of 
his  administration. 


The  first  part  of  this  rule  is  similar  to  old  rule  74,  and  English  C.C.R., 
1889,  rule  12. 

Notice  to  creditors. — Sub-section  (a)  is  new,  and  has  no  counterjiart 
in  the  Knglish  rules.  A  proper  notice  to  creditors  is  one  such  as  would  he 
inserted  by  the  High  Court  in  an  administration  action.  The  advertisement 
should  be  inserte<l  in  one  or  more  newspapers  at  or  near  the  place  or  places 
where  the  deceased  lived  or  cairied  on  business,  and  if  there  is  reasonable 
ground  for  supposing  there  are  foreign  creditors  a  notice  should  be  advertised 
in  the  foreign  country  also:  Wood  v.  Weightman,  L.  K.  13  Eti.  434;  Newton  v. 
.Sherry,  1  C.P.U.  •24() ;  AV  Bracken,  43  Ch.I).  1;  Daniels'  Ch.  Pr., 
(5th  ed.,  1014.  It  is  not  necessary  to  insert  the  advertisement  in  the  Onlario 
Gazelle :  Ke  Cameron,  Mason  v.  Cameron,  15  I'.  R.  272. 


100.  In  actions  by  executors  or  administrators,  if  the 
plaintiff  fail,  the  costs  shall,  unless  the  Judge  shall  other- 
wise order,  be  awarded  in  favor  of  the  defendant,  and 
shall  be  levied  of  such  goods  as  the  Judge  shall  direct. 

{a)  If  the  plaintiff  sues,  or  the  defendant  or  am-  of 
the  defendants  is  sued,  in  a  representative 
capacity,  it  shall  be  stated  in  the  particulars 
of  claim  in  what  capacity  the  plaintiff  sues  or 
the  defendant  is  sued. 


(6)  Trustees,  executors  or  administrators  may  sue 
and  be  sued  on  behalf  of,  or  as  representing 
the  property  or  estate  of  which  they  are 
trustees  or  representatives,  without  joining 
any  of  the  persons  beneficially  interested  in 
the  trust  or  estate,  and  shall  be  considered  as 
representing  such  persons  ;  but  the  Judge 
may,  at  any  stage  of  the  proceedings,  order 
any  of  such  persons  to  be  made  parties  to 
the  action,  either  in  addition  to,  or  in  lieu 
of,  the  previously  existing  parties  thereto. 
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(f)  Claims  b}'  or  against  an  executor  or  administrator,    ''"'^^ 
as  such,    may  be  joined    with   claims   by  or 


against  him  personally,  provided  the  last- 
mentioned  claims  are  alleged  to  ar'se  with 
reference  to  the  estate  in  respect  of  which  the 
plaintiff  or  defendant  sues  or  is  sued  as 
executor  or  administrator. 


The  first  part  of  the  rvile  is  similar  to  old  rule  75,  except  that  under  the 
former  rule  the  costs  were  to  be  levied  of  the  goods  of  the  deceased  ;  now  the 
judge  is  to  direct  of  what  goods  they  are  to  be  levied.  Executjrs  or 
administrators  instituting  actions  are  subject  to  the  same  rules  as  to  costs  as 
they  would  be  if  they  were  suing  in  their  own  right  :  Daniels'  Ch.  I'r., 
Illh  ed.,  1175.  In  most  cases  it  will  be  jiroper  to  order  that  the  costs  should  be 
levied  of  the  goods  of  the  deceased,  if  any,  and,  if  not,  of  the  goods  of  the 
defendant. 

Representative  capacity. — Under  this  rule  it  vill  be  necessary  where 
an  executor  or  administrator,  a  trustee  representing  property  or  estate,  or  an 
assijjnee  in  insolvency  is  suing  or  is  being  sued,  that  the  capacity  in  which  he 
is  suing  or  being  sued  should  be  stated  in  the  ]iarticulars.  The  rule  is  taken 
from  Ord.  v.,  r.  T.,  of  the  English  C.C.K.,  ISS'.t.  Str  also  C.R.  224  A 
statement  of  the  representative  capacity  in  which  a  plaintift"  sues  cannot  be 
supplied  in  plaintilT's  attidavit  on  a  motion  :  Ilynes  v.  Fisher,  4  O. R.  78. 

CeStUiS  n'le  trUStent.  — Sub-sertion  (/-)  of  this  ru'e  is  similar  to 
C.  K.  :{(»!) ;  sec  1..  'mesled  ^:  Langton,  .S25  and  828. 

Joinder  of  (,laim.  — Sub-section  (<)  is  similar  to  C  R.  .344.  Such 
j'liniler  of  claim  w.T  •;  not  possil)le  under  the  former  practice,  and  difificuUies 
anise  in  deciding  vhether  the  executor  should  be  proceeded  against  in  his 
representative  capi,  :ity  or  personally.  Where  the  testator  was  indebted  to 
the  ])laintifr,  and  after  his  death  the  executor  has  become  indel)ted  to  the  same 
creditor,  the  two  claims  should  be  joined  in  the  same  action  :  Johnson  v. 
I5urgess,  47  L.J.  Ch.  052.  The  grounds  of  the  claim  should  be  separately 
stated  in  the  particulars,  and  the  relief  which  he  claims  in  respect  of  each 
claim  should  be  stated  separately.  Where  a  plaintiff  is  suing  in  his  perstinal 
capacity,  the  defendant  cannot  counterclaim  against  him  for  debt  tlue  by  liim 
as  executor  :  Macdonald  v.  Carrington,  4  C.l'.  U.  28. 
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101.  In  any  case  where  no  dispute  is  entered  as  to  a 
poifion  of  a  claim  sued  in  a  Division  Court,  or  where  a 
portion  of  the  claim  is  admitted  by  the  defendant,  the 
plaintiff  may,  at  his  option,  proceed  to  judgment  and 
execution  for  such  portion  without  prejudice  to  his  right 
to  recover  for  the  remainder  of  the  claim. 
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{a)  Where  the  defendant's  notice  of  defence  disputes 
the  claim  in  part  only,  or  >idrnits  a  portion  of 
the  claim,  the  Ch  lorthwith  notify  the 

plaintiff  thereof  in  the  marntr  provided  by 
rule  162,  and  require  him.  forthwith  to  state 
in  writing  whether  he  is  wili.a^  to  take  judg- 
ment for  the  portion  so  admitted,  or  as  to 
which  no  dispute  is  made,  and  unless  the 
plaintiff,  within  forty-eip'ht  hours  after  the 
receipt  of  such  notice,  n  ii'  ^s  the  Clerk  in 
writing  that  he  is  content  Lu  take  judgment 
for  such  portion,  it  will  be  assumed  that  he 
intends  to  proceed  for  the  remainder  of  the 
claim,  and  the  case  will  be  entered  for  trial 
accordingly.     (See  post  rule  166.) 

The  first  part  of  this  rule  is  similar  to  the  amendment  made  to  the  Act  in 
1898:  56  Vict.,  c.  15,  s.  3. 

The  second  part  of  the  rule  merely  enables  the  plaintiflf  to  discontinue  as 
to  the  portion  not  admitted.  It  is  difficult  to  see  why  his  right  to  discontinue 
should  have  been  confined  to  forty-e'ght  hours  after  rereipt  of  notice  :  see  rule 
252.  If  the  plaintiff  fails  to  notify  the  clerk  that  he  accepts  the  admission,  no 
notice  need  be  sent  to  the  defendant  under  rule  10(5.  In  like  manner,  if  he 
notifies  the  clerk  that  he  is  willing  to  take  judgment  for  the  portion  admitted, 
there  is  no  rule  requiring  the  clerk  to  notify  the  defendant  thereof,  nor  is  it 
necessary  for  the  plaintiff  to  notify  the  defendant  of  the  discontinuance,  as  it 
would  be  under  rule  252.  It  is  only  where  the  plaintiff  notifies  the  clerk  .if 
his  intention  to  proceed,  which  is  an  entirely  unnecessary  notice,  that  ihe 
defendant  is  to  be  notified,  under  rile  10(5,  of  such  intention.  See  also 
rule  80  (a)  and  notes  thereto. 

The  notice  to  the  plaintiff,  if  sent  through  the  post,  should  be  in  a 
registered  letter :  rule  K)!). 


Confession  Before  Action. 


102.  Every  confession  or  acknowledgment  of  debt, 
taken  before  suit  commenced,  must  show  therein,  or  by 
statement  thereto  attached  at  the  time  of  the  taking 
thereof,  the  particulars  of  the  claim,  for  which  it  is  given, 
with  the  same  fulness  and  certainty  as  w'ould  be  required 
in  proceedings  by  "special  summons";  and  unless 
application  for  judgment  on  such  confession  be  made  to 
the  Judge  within   three  calendar  months  next  after  the 


CONFESSION    OF   JUDGMENT. 

same  is  taken,  or  at  the  sittings  of  the  Court  next  after 
the  expiration  of  such  period,  no  execution  shall  be  issued 
on  the  judgment  to  be  rendered,  without  an  affidavit  by 
the  plaintiff  or  his  agent,  that  the  sum  confessed,  or 
some  and  what  part  thereof,  remains  justly  due ;  and 
applications  for  judgment  shall  be  made  at  a  sitting  of 
the  Court  for  the  division  wherein  the  confession  was 
taken,  or  to  the  Judge,  elsewhere. 

This  is  similar  to  old  rule  131,  except  the  concluding  words,  "  Or  to  the 
judge,  elsewhere." 

Fulness  and  eeptalnty.— s.?^  section  109,  vol.  i,  p.  148. 

Judgment  upon  confession.— The  rule  now  authorizes  the  judge  to 
give  judgment  upon  the  confessior  otherwise  than  at  a  sitting  of  the  court. 
The  view  was  expressed  in  vol.  1,  p.  288,  that  a  confession  of  judgnrient  was 
not  a  confession  of  judgment  cognovit  actionem,  or  warrant  of  attorney  to 
confess  judgment  within  R.S.O.,  124;  but  in  Parke  v.  Willcock,  Feb.  16th, 
l8!t:i  (not  reported),  it  was  held  that  such  a  confession  came  within  the  express 
terms  of  that  statute,  and  was  void  as  against  creditors  when  in  contravention 
thereof. 
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Notice  of  A  dmission  of  Part. 

103.  With  a  view  to  save  unnecessary  expense  in 
proof,  the  defendant  or  plaintiff  shall  be  at  liberty  to  give 
the  opposite  party  a  notice  (Form  19),  in  writing,  that  he 
will  admit,  on  the  trial  of  the  cause,  any  part  of  the  claim, 
counterclaim,  or  set-off,  or  any  facts  which  would  other- 
wise require  proof;  and  after  such  notice  given,  the 
plaintiff  or  defendant  shall  not  be  allowed  any  expense 
subsequently  incurred  for  the  purpose  of  such  proof :  the 
notice  shall  be  served  on  the  plaintiff  or  defendant,  or 
left  at  his  usual  place  of  abode,  or,  if  he  be  not  resident 
within  the  division,  be  left  with  the  Clerk  of  the  Court  for 
him,  at  least  five  days  before  the  day  appointed  for  the 
trial  or  hearing. 

This  is  similar  to  old  rule  132,  except  that  under  that  rule  the  time  was 
s'.x  days. 

At  least  live  days.— This  means  tive  clear  days :  vol.  1,  pp.  176  and 
230  ;  Kumohr  v.  Marks,  3  CL.T.,  p.  31. 
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Rules 
104-107 


DISTINCTION    BKTWEEN   SET-OFF   AND   COUNTERCLAIM. 

104.  A  defendant  giving  notice  of  set-off  or  other 
statutory  defence,  or  paying  money  into  Court,  or  pleading 
a  tender  or  counterclaim,  shall  be  deemed  to  have  suffi- 
ciently given  the  Clerk  notice  of  disputing  the  plaintiff's 
claim  within  the  meaning  of  the  109th  section  of  the  Act. 

This  is  substantially  similar  to  old  rule  20,  except  that  the  words  "or 
counterclaim  "  are  now  inserted.  The  effect  of  the  rule  is  that  judgment  l)y 
default  cannot  be  signed  against  a  defendant  although  he  admits  the  claim,  or 
part  thereof,  if  he  pays  money  into  court  or  pleads  a  tender  or  set-off  or 
counterclaim  thereto.  A  plea  of  tender  would  not,  however,  be  proper  unless 
the  money  was  paid  into  court  pursuant  to  section  122  ;  see  vol.  1,  p.  171. 
Notice  must  be  given  to  the  plaintiff  of  every  such  defence  :  see  rules  1G2  and 
ltJ8  ;  by  registered  letter  or  personally  :  rule  1(5!). 


COUNTERCLAIM. 

105.  A  defendant  in  an  action  may  set  up  by  way  of 
counterclaim,  against  the  claim  of  the  plaintiff,  any  right 
or  claim  whether  the  same  sound  in  damages  or  not. 

This  is  similar  to  the  first  part  of  CR.  ,37.3.  What  is  really  a  set-off — that 
is,  a  debt  due  by  the  plaintiff  to  the  defendant  for  which  the  defendant 
might  have  maintained  an  action  at  the  time  the  plaintiff  commenced  his 
acti(3n — should  be  pleaded  as  such:  Cutler  v.  Morse,  12  I'.R.  594.  If  tlie 
debt  arose  after  the  issue  of  the  summons,  it  must  be  set  up  by  way  of  counter- 
claim :  Chamberlain  v.  Chamberlin,  11  P.R.  501. 


106.  A  counterclaim,  not  involving  matter  beyond 
the  jurisdiction  of  the  Court,  shall  have  the  same  effect  as 
a  statement  of  claim  in  a  cross-action,  so  as  to  enable  tlie 
Court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross-claim. 

This  is  similar  to  C. R.  .373  (a),  except  the  words,  "not  involving  matter 
beyond  the  jurisdiction  of  the  court."  Where  the  counterclaim  involves 
matter  beyond  the  jurisdiction  of  the  court,  the  practice  laid  down  in 
section  74  must  be  followed.  See  also  R.S.O.,  c.  44,  s.  158  ;  vol.  1, 
pp.  08  and  Oil.  See  also  rule  114.  The  requisites  of  a  valid  counterclaim 
will  be  found  set  forth  in  vol.  1,  pp.  90,  97,  and  08. 

107.  Where  a  defendant  sets  up  a  counterclaim,  if  the 
plaintiff  or  any  other  person  named  as  party  to  such 
counterclaim,  contends  that  the  claim  thereby  raised^ 
ought  not  to  be  disposed  of  by  way  of  counterclaim,  but 
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in  an  independent  action,  he  may  at  any  time  before  or    •*"'** 

at  the  sittings,  apply  \o  the  Judge  for  an  order  that  such 

counterclaim  may  be  excluded  ;  and  the  Judge  may,  on  the 
hearing  of  such  application,  make  such  orrler  as  shall  be  ' 

just. 

This  is  similar  to  C.  R.  .374.  Whether  a  counterclaim  is  to  be  allowed  or 
disallowed  is  a  matter  of  discretion,  to  be  exercised  upon  consideration  olall  the 
circumstances,  including  rights  involved  in  the  counterclaim  and  the  question 
of  delay  and  convenience  of  trial  :  Canadian  Securities  Co.  v.  Prentiss, 
9  I'.  R.  329.  For  instances  of  counterclaim  allowed  and  disallowed,  see 
Holmested  &  Langton,  411-414. 

108.  In  any  case  of  counterclaim,  or  where  any  inci- 
dental claim  arises  at  the  trial,  if  the  Judge  thinks  that 
such  claim  can  be  better  disposed  of  by  an  independent 
action,  he  may  order  such  claim  to  be  excluded,  whether 
an}-  application  for  that  purpose  be  made  to  him  or  not. 

This  rule  allows  the  judge  to  exercise  his  discretion  against  trying  the 
counterclaim,  although  both  parties  are  willing  that  the  same  should  be  tried. 
It  is  submitted  that  the  discretion  should  not  be  exercised  except  in  the 
plainest  cases,     ^-^i?  vol.  1,  pp.  5,  241,  254,  and  265. 

109.  Where,  in  any  action,  a  set-off  or  counterclaim 
is  established  against  the  plaintiff's  claim,  the  Judge  may, 
if  the  balance  is  in  favor  of  the  defendant,  give  judgment 
for  the  defendant  for  such  balance,  or  may  otherwise 
adjudge  to  the  defendant  such  relief  as  he  may  be  entitled 
to  upon  the  merits  of  the  case,  as  provided  by  sections  74 
and  130  of  the  Act. 

This  rule,  except  the  concluding  words,  "as  provided  by  sections  74  and  1,30 
of  the  Act,"  is  similar  to  C.R.. 375.  Although  the  effect  ofestablishing  a  counter- 
claim is  the  same  as  the  obtaining  of  cross-judgment,  it  is  not  necessary,  under 
this  rule,  that  a  separate  judgment  be  entered  for  the  plaintiff  ami  defendants 
ruspectivelj  on  the  claim  and  counterclaim,  but  the  balance  may  be  struck. 
This  does  not  affect  the  question  of  costs,  which,  in  the  absence  of  any  order, 
would  follow  the  event  under  section  2f)7,  and  the  plaintiff  would  be  entitled 
to  the  costs  of  the  claim,  and  the  defendant  to  the  costs  of  the  counterclaim  : 
see  Canadian  Tacific  Railway  Co.  v.  Grant,  11  P.R.  208  ;  Raines  v.  Rromley^ 
fiQ.B.D.  695. 

Section  74. -The  concluding  words  have  reference  to  the  restriction 
contained  in  section  74,  that  no  relief  exceeding  that  which  the  court  has 
jurisdiction  to  administer  shall  be  given  to  the  defendant  upon  a  counter- 
claim. 

Section  130  refers  to  a  set-off  whon  the  amount  due  the  defendant  exceeds 
the  amount  claimed  by  the  plaintiiT.  In  such  a  case  the  plaintiff  may  either 
1)6  non-suited  or  an  amount  sufucient  to  satisfy  his  claim  may  be  applied 
thereon,  but  the  adjudication  is  ik)  bar  to  the  recovery  by  the  defendant  of 
the  residue  of  the  set-off:  see  vol.  1,  pp.  98  and  \\)^. 
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EFFECT   OF    DISCONTINUANCE   ON    COUNTERCLAIM. 


Rules 
110-112 


110.  Where  in  any  action  a  counterclaim  is  made,  it 
-shall  be  a  matter  of  discretion  for  the  Judge  whether  the 
judgment  shall  be  entered  for  so  much  for  the  plaintiff  un 
the  claim,  and  for  so  much  for  the  defendant  on  the 
counterclaim,  or  whether  it  shall  be  entered  for  the 
balance. 


Top  balance. — See  C.  R.  Hlo.  it  is  immaterial  which  way  the  judg- 
'ment  is  entered,  as  the  cross-judgments  would,  in  any  event,  be  set-off.  Sec 
rule  144. 


lit.  If,  in  any  case  in  which  the  defendant  sets  up  a 
counterclaim  or  set-off, the  action  of  the  plaintiff  is  sta}ed, 
discontinued  or  dismissed,  the  counterclaim  or  set-off 
may,  nevertheless,  be  proceeded  with. 

Discontinued  or  dismissed. — This  rule  adopts  t<he  law  as  to  counter- 
claim laid  down  in  McCJowan  v.  Middleton,  11  (^. B. U.  4(54.  That  decision 
is  founded  upon  the  principle  that  a  counterclaim  is  a  cross-action,  and  thai  the 
discontinuance  by  the  plaintiff  of  his  action  could  not  affect  the  cross-action 
by  the  defendant.  A  sel-ofT  was  always  a  defence,  and  either  reduce<i  the 
plaintilFs  claim  in  the  action /);•()/««/(?  or  entirely  defeated  it.  The  rule  now 
gives  the  defendant  the  same  benefit  from  a  set-off  as  from  a  counterclaim, 
and  he  still  retains  the  right  of  making  the  plaintiff  pay  the  entire  costs  of  the 
action  by  reason  of  his  setoff  being  a  defence  am!  not  merely  a  cross-claim. 

112.  Where  an  action  is  brought,  or  a  defendant  in 
his  statement  of  defence  seeks  by  way  of  counterclaim,  to 
recover  specific  property,  and  the  party  from  whom  such 
recovery  is  sought  does  not  dispute  the  title  of  the  party 
seeking  to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien  or  otherwise  as  security  for 
any  sum  of  money,  the  Judge,  upon  being  satisfied  I'V 
affidavit  or  otherwise  of  the  existence  of  such  lien  or 
security,  may  order  that  the  party  seeking  to  recover  the 
property  be  at  liberty  to  pay  into  Court,  to  abide  the 
event  of  the  action,  the  amount  of  money  in  respect  of 
which  the  lien  or  security  is  claimed,  and  such  further 
sum  (,if  any)  foi  interest  and  costs  as  such  Judge  may 
direct,  and  that  upon  such  payment  into  Court  being 
made,  the  property  be  given  up  to  the  party  seeking  to 
recover  it. 
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NON-APPEARANCE   OF    PLAINTIFF. 

This  is  similar  to  C.K.  1136  and  English  C.C.R.,  18H9,  Ord.  xii.,  r.  0. 

The  sum  for  which  the  lien  is  claimed  must  be  brought  into  court,  though  it- 
exceeds  the  value  of  the  property  :  Gebruder  Naf  v.  I'loton,  25  (^.B.D.  13. 


67 

Rules 
112-113 


JUDGMENT    ON    COUNTERCLAIM,   WHERE    PLAINTIFF    DOES 

NOT   APPEAR. 


■  s:y^' 


113.  If.  when  a  trial  is  called  on,  the  plaintiff  does 
not  appear,  and  the  defendant  has  given  notice  of  a 
counterclaim,  not  involving  matter  beyond  the  jurisdiction 
of  the  Court,  he  may  prove  such  counterclaim,  so  far  as 
the  burden  of  proof  lies  upon  him,  and  have  judgment 
accordingly;  provided  that  any  judgment  obtained  under 
this  rule  may  be  set  aside,  upon  the  application  of  the 
plaintiff,  in  like  manner  as  a  judgment  obtained  under 
sections  lOi)  or  117  of  the  Act. 


Section  110  enal)les  judgment  to  l)e  given  in  favor  of  a  plaintiff'  w)io 
ap[)ears  in  court  and  the  defeniiant  does  not  apjjear,  without  further  proof, 
provided  the  plaintiff  has  been  served  with  a  special  summons  and  particulars 
of  the  plaintiff's  claim  or  demand,  as  required  by  section  10!) :  see  vol.  1,  p.  150. 
Wliere  the  proceeding  has  not  been  commenced  by  special  summons,  the 
judge  is  to  proceed  to  the  hearing  or  trial  on  the  part  of  the  plaintiff  only  ;  but 
the  judge  may,  e.\ce|)t  in  tort  or  trespass,  in  case  of  personal  service  of  the 
summons  and  of  detailed  particulars  of  the  plaintiff's  claim,  in  liisdis':retion,give 
judgment  without  further  proof:  sdt'  section  117,  vol.  1,  pp.  IW)  a  id  167.  If 
the  plaintiff  should  not  appear  and  no  counterclaim  has  been  filed,  the  judge 
would  simply  non-suit,  under  section  114  :  set:  vol.  1,  pp.  102  and  163. 

Where  counterclaim  set  up.— Rule  113  is  taken  from  C.R.  673  ; 
.ft't  also  C.R.  (172.  The  rule  doc-  not  provide  specifically  for  a  set-ofV,  but  it 
is  submitted  that  under  rule  Hi,  iUj>ra,  a  set-off  might  also  be  proceeded  with 
on  dismissal  of  the  action. 

Judgment  may  be  set  aside. —it  is  provided  that  judgment  obtained 
upon  non-appearance  of  the  plain ;itt  may  he  set  aside  under  section  109. 
The  rule  treats  such  a  judgment  as  one  obtained  Ijy  default,  which  may  be  set 
aside  without  a  formal  application  for  a  new  .rial.  A  judgment  obtained 
under  section  117  of  the  Act  can,  apparently,  only  be  set  aside  upon  an 
application  for  a  new  trial:  .f^^  vol.  1,  p.  167  ;  and  the  application  would  have 
to  be  made  within  fourteen  days  after  trial  :  section  H'l,  vol.  1,  p.  211  ;  A'e 
Foley  v.  Morran,  11  P.R.  316  ;  Rland  v.  Rivers,  19  O.R.  407.  If  the  sum 
in  dispute  upon  the  counterclaim  exceeds  $100,  and  was  within  the  jurisdiction 
of  the  court,  an  appeal  would  probably  lie  under  section  148.  Under 
C.R.  795,  a  verdict  or  judgment,  where  one  party  iloes  not  appear  at  the  trial, 
may  be  set  aside  l)y  a  judge  in  court,  or  by  the  judge  at  the  sittings,  without 
any  application  for  a  new  trial,  and  the  intention  of  this  rule  seems  to  have 
been  to  adopt  the  same  practice. 
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Rules 
114-115 


PARTICULARS    OF   COUNTERCLAIM. 

RULE    IN    CASES   OF    DEFENCE    OR   COUNTERCLAIM    IN 
EXCESS    OF  JURISDICTION. 

114,  Where,  in  any  proceeding  before  a  Division 
Court,  any  defence  or  counterclaim  of  the  defendant 
involves  matter  beyond  the  jurisdiction  of  the  Court,  such 
defence  or  counterclaim  shall  not  affect  the  competence 
or  the  duty  of  the  Court  to  dispose  of  the  whole  matier 
in  controversy,  so  far  as  relates  to  the  demand  of  the 
plaintiff  and  the  defence  thereto,  but  no  relief  exceeding 
that  which  the  Court  has  jurisdiction  to  administer  shall 
be  given  to  the  defendant  upon  any  such  counterclaim. 

This  is  identical  with  section  74  of  the  Act.  See  vol.  1,  pp.  98  and  99. 
See  also  rule  127. 

115.  In  case  the  defendant  desires  to  avail  himself  of 
the  law  of  set-off,  or  counterclaim,  or  of  the  Statute  of 
Limitations,  or  of  any  defence  under  any  other  statute 
having  the  force  of  law  in  this  Province,  he  shall,  not  less 
than  six  days  before  the  day  appointed  for  the  trial,  give 
notice  thereof  in  writing  to  the  plaintiff,  or  leave  the  same 
for  him  at  his  usual  place  of  abode,  if  living  within  the 
division,  or  if  living  without  the  division,  shall  deliver  the 
same  to  the  Clerk  of  the  Court  in  which  the  action  is  to 
be  tried  ;  and  in  case  of  set-off  or  counterclaim,  he  shall 
deliver  to  the  Clerk  a  copy  of  the  particulars  of  such 
set-off,  or  counterclaim,  to  be  kept  with  the  papers  in  the 
cause,  and  also  a  copy  for  the  plaintiff,  if  his  usual  place 
of  abode  is  not  within  the  division  ;  and  the  Clerk  shall 
forthwith  give  to  such  plaintiff  a  notice  of  such  set-off,  or 
counterclaim,  by  mailing  the  same  to  him  in  a  letter  duly 
registered,  addressed  to  his  usual  place  of  abode  or  busi- 
ness, according  to  the  form  195,  together  with  one  of  the 
copies  of  the  particulars  of  such  set-off  or  counterclaim ; 
provided  that  in  case  of  non-compliance  with  this  rule 
the  Judge  may,  on  such  terms  as  he  shall  think  fit, 
adjourn  the  trial  of  the  action  to  enable  the  defendant  to 
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give  such  notice,  or  may  in    his  discretion,  allow  such    >*"'•' 


notice  to  be  given  and  the  trial  of  the  action  to  proceed - 

at  once. 

The  first  part  of  this  rule  is  similar  to  section  128.     See  vol.  1,  p.  17!). 

Not  less  than  six  days. — This  means  six  clear  days.  There  is  no 
uniformity  in  the  rules  as  to  the  times  when  analogous  steps  are  to  betaken  in 
<lifferent  classes  of  actions.  Under  section  188  and  rule  86,  in  garnishee 
cases,  a  defence  of  set-off  or  admission  must  be  filed  within  eight  days  after 
service  of  the  summons,  and  it  is  not  necessary  that  theprimary  creditor 
should  be  served  by  the  defendant  or  garnishee  therewith.  This  rule  applies 
tonset-oflf,  counterclaim,  or  statutory  defence  in  all  cases  except  garnishee  pro- 
ceedings. It  probably  also  applies  to  counterclaim  in  garnishee  proceerlings. 
A  counterclaim,  therefore,  must,  in  all  cases,  be  served  upon  the  plaintiff  if  he 
resides  within  the  division,  or  a  copy  must  be  left  for  him  with  the  clerk  if  he 
resides  without  the  division.  A  set-ofT  must  be  served  in  like  manner  unless 
it  is  a  garnishee  proceeding,  when  it  is  sufficient  if  the  particulars  are  filed 
with  the  clerk,  but  they  must  be  filed  within  the  time  limited  by  section  188 
and  rule  8C. 

Forthwith  give  notice.— ^^^  vol.  i,  p.  16. 

Letter  duly  registered. — It  is  necessary  for  the  plaintiff,  on  entering 
a  claim,  and  the  defendant,  on  giving  notice  of  set-off,  counterclaim,  or  other 
<lefence,  to  leave  his  address,  or  that  of  his  solicitor  or  agent,  with  the  clerk, 
and  the  mailing  of  any  notice  to  such  address  is  sufficient  service.  See  rule 
241. 

Judge  may  adjourn  trial.— Under  section  128  of  the  Act,  it  was 
necessary  that  notice  of  statutory  defence  or  of  set-off  should  be  given  within 
the  time  there  limited,  and  no  power  was  conferred  upon  the  judge  of  extend- 
ing the  time.  The  judge  will  now  have  power  to  allow  any  statutory  defence, 
set-off,  or  counterclaim  to  be  set  up,  notwithstanding  the  notice  may  not  be 
j^iven  in  time. 

Quicre. — Whether  such  power  extends  to  garnishee  proceedings  ? 

JUDGMENTS   AND    EXECUTIONS. 

Special  Summons— Several  Defendants. 

116,  In  case  there  are  several  defendants,  and  all  of 
them  have  not  been  served  with  a  special  summons,  then 
unless  the  plaintiff  is  content  to  take  judgment  against 
those  served  only,  judgment  cannot  be  entered  by  the 
Clerk  on  his  behalf,  but  the  plaintiff  will  have  to  proceed 
to  a  hearing  before  the  Judge  as  in  ordinary  cases. 

Similar  to  old  rule  22. 

All  defendants  not  served.— By  rule  120,  judgment  may  be  entered 
against  non-defending  defendants  without  prejudice  to  the  rights  of  the  plain- 
tilT  against  those  defending.  That  rule  is  in  accordance  with  modern  ideas. 
The  retention  of  this  rule  is  hardly  consistent  therewith.  No  judgment  can, 
according  to  this  rule,  be  entered  against  any  defendant  until  all  the  defendants 
have  been  served  and  have  either  defended  or  made  default,  unless  the  plaintiff 
abandons  against  those  not  served. 

Hearing  as  in  ordinary  cases. — No  provision  is  made  for  judgment 
before  all  the  defendants  are  served,  unless  the  plaintiff  abandons  against  those 
noi,  served. 
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JUDGMENT    FOR    PART   NOT    IHSPUTKH. 


Rules 
117-118 


117.  I"  case  the  notice  required  by  the  lOilth  section 
-of  the  Act  has  not  been  ^'iven  by  a  sole  defendant,  or  by 
one  or  more  of  several  defendants  (and  the  plaintiff  is 
willing  to  take  judgment  against  thcjse  only),  and  leave 
to  dispute  the  plaintiff's  claim  has  not  been  given  by  the 
Judge,  the  Clerk,  after  receiving  a  return  of  the  "  special 
summons,'"  with  the  proper  affidavit  of  service,  may,  on 
the  twelfth  day  after  the  service  of  the  summons,  where 
the  return  day  is  the  eleventh  day  after  service,  and  on 
the  seventeenth  day,  where  the  sixteenth  day  after  the 
day  of  service  is  the  return  day  of  such  summons,  or  at 
any  time  within  one  month  after  such  return  day,  enter 
judgment  against  the  defendant  or  defendants  so  served 
as  aforesaid,  for  the  claim,  or  so  much  thereof  as  has  not 
been  disputed,  without  prejudice  to  the  plaintiff' ^  right 
to  recover  for  the  remainder  of  the  claim. 

Similar  to  old  rule  23. 

And  plaintiff  is  willing*  to  take  judgment  against  those  only, 

— These  words  are  inconsistent  with  rule  120.     They  should  be  struck  out. 

Op  so  much  as  has  not  been  disputed.  —The  concluding  clause 

of  the  rule  is  similar  to  ;')(!  \'ict.,  c.  lit,  s.  W.  Until  IhO.S,  if  the  defendant 
disputed  part  only,  the  plaintiff  had  either  to  he  content  with  judgment  for  such 
part,  or  proceed  in  the  ordinary  way.  There  could,  up  to  that  time,  be  l)iit 
one  judgment  ;  now  there  may  be  two  or  more. 

118.  In  actions  commenced  by  special  simimons, 
w^here  there  are  more  defendants  than  one,  and  some  of 
them  have  been  served  with  process,  but  have  not  given 
notice  disputing  the  plaintiff's  claim,  and  other  or  others 
of  them  have  not  been  served,  but  have  given  a  con- 
fession of  the  debt,  the  Clerk  shall  produce  or  transmit 
the  confession  duly  proved  to  the  Judge  for  his  order, 
and  when  the  Judge's  order  shall  be  procured,  the  Clerk 
may  enter  judgment  within  one  month  after  the  return 
of  the  summons  against  all  the  defendants  for  the 
amount  claimed  in  the  particulars,  provided  that  the 
defendants  who  have  confessed  shall  have  acknowledged 
the  same  amount  by  their  confession,  and  such  judgment 
may  be  in  the  Form  No.  81,  and  it  shall  not  be  in   the 
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power  of  the  plaintiff  to  elect  either  to  proceed  on  the    ""'** 

118-120 

confession  a^^ainst  some  of  the  defendants,  or  to  obtain 

final  judf^mient  against  those  defendants  who  have  not 
confessed,  but  the  judgment  shall  be  entered  against  all 
the  defendants  jointly. 

Similar  to  old  rule  2('>. 

Joint  judgment.— This  rule  provides  for  a  failure  to  dispute  by  those 
served,  and  a  confession  by  those  not  served  of  the  exact  amount  claimed. 
Judgment  must  be  joint.  . 

119.  In  'iny  action  broiight  by  special  summons 
against  several  defendants,  if  all  the  defendants  have  not 
been  served  upon  the  same  day,  and  no  notice  of  defence 
has  been  entered  by  the  defendant  or  defendants  first 
served,  the  Clerk  may  immediately  after  the  expiration 
of  the  return  day,  in  the  case  of  each  defendant,  enter  a 
minute  in  the  procedure  book,  stating  the  facts  of 
service  and  of  no  defence ;  and  if  no  defence  has  been 
entered  by  any  of  said  defendants,  the  Clerk  may, 
immediately  after  the  time  has  expired  in  which  the 
defendant  last  served  might  have  entered  such  defence, 
sign  final  judgment  against  all  the  defendants. 

Similar  to  old  rule  27. 

Minuting  defendant.— As  the  time  for  each  defendant  to  dispute 
expires,  the  action  is  noted  as  confessed  by  him  ;  but  no  judt^nient  can  be 
cnleri'd  ayainst  any  until  all  have  been  served,  except  those  who  have  con- 
fessed judgment,  and  the  time  has  expired  against  all  who  have  not  disputed 

or  confessed. 

120.  Where  there  are  several  defendants  in  an  action 
commenced  by  special  summons,  under  section  109  of 
the  Act,  and  one  or  more  of  defendants  has  or  have 
given  notice  disputing  the  claim  of  the  plaintiff,  and 
another  or  others  of  them  have  not  given  such  notice, 
the  plaintiff  may  have  final  judgment  entered  by  the  Clerk 
against  the  latter,  and  may  cause  execution  to  be  issued 
upon  such  judgment  ;  without  prejudice  to  his  right  to 
proceed  with  his  action  against  such  of  the  defendants  as 
have  given  the  notice. 

See  old  rule  28.     This  rule  is  similar  to  C.R.  700,  and  changes  the  former 
practice. 
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Rul«s 
121-123 


FAILURE   TO    ENTER   JUDGMENT    BY    DEFAULT. 

121.  Any  defendant  who  has  been  minuted  as  afore- 
said may  be  let  in  to  defend  by  the  Judge  on  sufficient 
grounds  shown. 

Let  in  to  defend.— Similar  to  old  rule  29.  See  vol.  1,  p.  148.  Less 
might  probaVjly  be  required  to  allow  a  defendant  in  to  defend  who  has  merely 
been  minuted  than  to  set  aside  a  judgment,  but  the  defendant  should  show 
what  facts  he  relies  on  for  a  defence.  Mere  guesswork  is  insufficient :  Mer- 
chants National  Bank  of  Chicago  v.  Ontario  Coal  Co.,  16  P.R.  87.  An  affidavit 
of  merit  cannot  be  contradicted  :  Wooster  Coal  Co.  v.  Nelson,  4  P.R.  343; 
Southwick  V.  Hare,  15  P.R.  222,  p.  2,30. 

122.  In  case  the  defendant  has  given  a  confession  or 
acknowledgment  of  debt,  and  has  not  put  in  the  notice 
disputing  the  plaintiff's  claim,  the  plaintiff  may  either 
proceed  on  the  confession,  as  in  ordinary  cases,  or  may 
obtain  final  judgment  under  the  109th  section  of  the  Act, 
as  he  may  elect.  ' 

Similar  to  old  rule  30. 

As  he  may  elect. — If  the  defendants,  who  have  confessed,  have  not 
■been  served,  a  joint  judgment  must  be  entered  under  rule  IIB.  If  they  have 
been  served,  the  plaintiff  will  avoid  any  question  of  judgment  being  a  prefer- 
ence and  void  under  R.S.O.,  c.  124,  if  he  takes  judgment  under  section  109. 

123.  In  case  judgment  be  not  entered  by  default,  on 
a  special  summons,  within  one  month  after  the  return 
day  thereof,  the  Clerk  shall  not  enter  it  afterwards, 
without  an  order  from  the  Judge. 

{a)  When  judgment  is  given  against  a  defendant  by 
the  Judge,  pursuant  to  section  110,  immediate 
notice  thereof  shall  be  given  by  the  Clerk  by 
letter  or  postal  card,  to  the  defendant. 

See  old  rule  31. 

Without  an  order. — The  former  rule  required  an  alias  summons  to  be 
issued  and  served.  This  will  now  be  unnecessary,  and  an  order  may  be 
obtained  from  the  judge.  It  would  seem  that  judgment  might  also  be  given 
under  section  110  :  see  vol.  1,  p.  150. 

Immediate  notice  thereof. — Where  a  special  summons  is  issued,  if 
the  ilefendant  makes  default  and  the  clerk  signs  judgment,  no  notice  need  be 
given  the  defendant.  If  he  disputes  and  defends  at  court,  no  notice  need  be 
given  of  judgment.  If  he  do  not  appear  at  court,  and  the  judge  enters  judg- 
ment, notice  is  necessary.     The  reason  of  the  rule  is  hard  to  find. 

By  postal  card. — The  clerk  must  be  careful  to  be  strictly  accurate  if  he 
sends  a  card.  If  he  made  any  false  statement  therein,  he  might  be  subjected 
to  an  action  for  libel :  V^hitfield  v.  South-Eastern  Railway  Co.,  E.,  B.  &  E. 
115  ;  see  Green  v.  Minnes,  22  O.R.  177. 
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EXECUTION    NOT   TO    ISSUE    FOR    FIFTEEN    DAYS. 

124.  Where,  under  the  provisions  of  the  Act,  a  writ 
of  execution  is  required  to  be  executed  out  of  the. 
division,  but  within  the  county,  the  writ  may  be  directed 
by  name  of  office  to  the  Baihff  of  any  of  the  Division 
Courts  in  the  county,  but  shall  not  be  issued  to  the 
Bailiff  in  another  county.  The  returns  required  to  be 
made  under  sections  103  and  104  must  be  made  to  the 
Clerk  by  whom  the  process  or  document  has  been  issued. 

Similar  to  old  rule  34.  The  rights  and  liabilities  of  a  bailiff  of  another 
Division  Court  than  that  of  the  court  from  which  the  process  issued  are  set 
forth  in  sections  103  and  104.     See  vol.  1,  pp.  128  and  139. 

Judgments. 

125.  Every  judgment  and  order  of  the  Court  shall  be 
entered  by  the  Clerk  in  the  procedure  book,  according  to 
the  forms  77  to  131  inclusive,  or  to  the  like  effect ;  and 
Avhen  any  order  is  made  for  the  payment  of  any  debt, 
damages,  costs,  or  other  sum  of  money,  the  same  shall 
be  payable  at  the  office  of  the  Clerk,  at  the  expiration  of 
fifteen  days  from  the  rendering  of  judgment,  unless  the 
Judge  otherwise  orders,  but  where  judgment  is  signed  by 
the  Clerk  under  sections  109  or  111  of  the  Act,  execution 
may  issue  forthwith. 

This  rule  is  similar  to  old  rule  149.  See  also  old  rule  32.  The  terms  of 
this  rule  had  apparently  been  overlooked,  and,  in  1889,  the  limitation  of 
fifteen  days  was  re-enacted  by  the  Legislature :  see  s.  145,  vol.  1,  pp.  211  and  212. 
It  is  important  to  bear  in  mind  that,  unless  the  judge  otherwise  orders,  no 
sum  is  payable  under  an  order  of  the  Division  Court  until  fifteen  days  after 
the  decision  is  rendered.  Interest  would  not  run  until  that  time,  and  execu- 
tion could  not  be  issued. 

Rendering  of  judgment— The  words  in  52  Vict.,  c.  12,  s.  16,  are 

* '  enteriug  of  such  judgment. " 

126.  After  an  award  has  been  made,  and  with  an 
affidavit  of  the  due  execution  thereof  is  filed  under  the 
Act,  unless  the  Judge  otherwise  orders,  the  Clerk  shall 
forthwith  enter  judgment  on  such  award,  and  shall,  at 
the  request  of  the  party  entitled  thereto,  issue  execution 
thereon,  at  such  time  and  in  such  manner  as  upon  an 
ordinary  judgment  of  the  Court, 
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Rules 
126-128 


JUrJGMENT    FOR    PAYMENT    P.Y    I?.STALMENTS. 

Similar  to  old  rule  150.     See  sections  200-202,  vol.  1,  pp.  2.'^3-28r). 

Issue  execution. — Execution  could  not  be  issued  until  fifteen  days 
from  the  enterin}^  of  judgment  :  52  \'ict.,c.  12,  s.  16.  See  section  145,  vol.  I, 
p.  211.     Sec  also  rule  125. 


127.  When  judgment  is  given  for  the  defendant  on  a 
set-off  or  counterclaim,  he  will  be  entitled  to  issue 
e.xecution  and  to  take  proceedings  as  in  ordinary  cases 
for  the  recovery  of  the  balance  of  his  set-off  or  counter- 
claim, if  such  balance  does  not  exceed  a  sum  within  the 
jurisdiction  of  the  Court,  or  if  the  defendant  files  with  the 
Clerk  a  consent  in  writing  to  abandon'such  excess. 

See  old  rule  152. 

Balance  within  jurisdiction.— The  old  rule  provided  that  execution 
might  issue  for  balance  of  set-off  if  l)alance  did  not  exceed  $100,  unless  the 
defendant  abandoned  the  excess  over  $100.  If  the  set-off  is  now  for  an 
anKJunt  ascertained  by  signature  of  defendant,  judgment  miglit  be  given  for 
defendant  for  the  balance  up  to  $200  if  he  abandoned  any  excess. 

Consent  in  writing. — if  balance  exceeds  the  jurisdiction,  tbj  consent 
in  writing  to  the  abandonment  of  excess  is  a  condition  precedent  to  granting 
relief  to  defendant  lieyond  the  defeat  of  the  plaintiff's  claim  See  section  74, 
rule  114,  vol.  1,  p.  OH.  The  court  must  hold  its  hand  so  soon  as  the  plaintiff's 
claim  is  equalled  by  set-off  or  counterclaim  unless  the  balance  then  due  is 
within  the  jurisdiction  :  Davis  v.  Flagstaff  Silver  Mining  Co.,  3  C. I'.D.  22H. 

128.  Where,  under  section  147  of  the  Act,  the  Judge 
suspends  or  stays  any  judgment,  order,  or  execution, 
given,  made,  or  issued  in  the  action,  and  orders  the  same 
to  be  paid  by  instalments,  such  instalments  shall  be 
payable  at  such  periods  as  the  order  directs  :  and  if  no 
period  be  mentioned,  the  first  shall  become  due  on  the 
28th  day  from  the  day  of  making  the  order,  and  every 
successive  instalment  shall  become  due  at  a  like  period 
of  28  days  from  the  day  of  the  previous  instalments 
becoming  due,  and  such  instalments  shall  be  paid  to  the 
Clerk  of  the  Court. 


Monthly  instalments.— This  rule  is  taken  from  Eng.  C.C.K.,  18Hfl, 
Ord.  xxiii.,  r.  8  [a).  It  would  seem  that  it  would  have  been  more  convenient 
to  have  provided  for  the  expiration  of  a  calendar  month  between  each  pay- 
ment.    vStv  form  of  onler,  additional  forms. 
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Judgment  where  Defence  only  for  Part. 

129.  Where  a  motion  has  been  made  for  judgment, 
under  section  111,  and  it  appears  that  the  defence  set  up 
by  the  defendant  applies  only  to  a  part  of  the  plaintiff's 
claim,  which  is  admitted  to  be  due,  the  C!erk  shall,  by 
the  order  of  the  Judge,  at  the  request  of  the  plaintiff, 
forthwith  enter  final  judgment  for  such  part  thereof  as 
the  defence  does  not  apply  to,  or  as  is  admitted  to  be  due. 

By  order  of  the  judge.— Under  50  Vict.,  c.  15,  s.  3,  and  rule  117,  an 
order  of  the  judge  is  not  necessary  if  it  appears  in  the  defence  that  it  applies  only 
to  part.  If  that  fact  appears  first  on  motion  for  judgment,  an  order  of  the  judge 
is  retjuisite.  See  section  111,  sub-section  4,  vol.  1,  pp.  153  and  160.  The 
order  may  be  made  before  the  motion  is  finally  disposed  of. 

Motion  for  Judgment. 

130.  Where  the  amount  of  the  claim  of  debt  souf^ht 
to  be  recovered  in  an  action  exceeds  $40,  and  the  Judge 
has  made  an  order  empowering  the  Clerk  to  sign  final 
judgment,  under  section  111  of  the  Act,  execution  may 
be  issued  thereon,  at  the  instance  of  the  plaintiff,  at  any 
time  thereafter. 

{a)  The  application  of  a  plaintiff  shall  be  by  notice 
by  the  plaintiff,  his  solicitor  or  agent,  to  be 
served  upon  the  defendant,  and  no  costs  in 
respect  of  such  application  shall  be  taxed  in 
the  cause,  except  for  service  when  made  by 
the  bailiff. 

Execution  may  iSSUe.-Rule  125  authorizes  execution  to  issue  forthwith. 

Only  bailiff's  costs  allowed.— All  services  of  papers  must  be  made  by 
the  l)ailifil",  or  nv  fees  will  be  allowed.  It  is  possible  that  on  such  a  motion  the 
provisions  of  ride  24!.  might  be  invoked,  and  the  delivery  or  mailing  of  a 
notice  of  motion,  as  provided  in  that  rule,  might  be  considered  sufficient 
service. 

131.  Where  final  judgment  has  been  signed  by  the 
Clerk  under  section  109,  execution  may  issue  forthwith. 

This  is  a  repetition  of  the  concluding  clause  of  rule  125. 

132.  AH  executions  and  warrants  shall  be  printed  on 
half  sheets  of  foolscap  paper  in  order  to  afford  space  for 
the  endorsement  of  a  schedule  of  property  seized  and 
othei  memoranda  proper  for  the  Bailiff  to  enter  thereon. 

Foolscap  paper.— The  regulation  size  is  8  x  13  inches. 
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CERTIFICATE   UNDER   CREDITORS*    RELIEF    ACT. 
THE    creditors'    RELIEF    ACT. 

133.  Where  any  Division  Court  jiidfjment  or 
execution  has  been,  or  shall  hereafter  be  filed  with  any 
Sheriff  under  the  Creditors'  Relief  Act,  or  a  certificate  for 
any  claim  within  the  jurisdiction  of  the  Division  Court, 
and  the  same  is  not  paid  in  full,  and  the  Sheriff  is  unable 
to  make  the  money  thereon,  the  creditor  may  obtain  a 
return  thereof  from  the  Sheriff  according  to  the  facts,  and 
file  the  same  with  the  Clerk  of  the  Division  Court,  in  which 
the  judgment  was  recovered,  or  in  the  place  where  the 
cause  of  action  arose,  or  the  debtor  (or  one  of  the  debtors, 
if  more  than  one)  resided,  and  the  Clerk  of  the  Division 
Court  shall  enter  the  same  in  the  procedure  book  of  the 
Court,  and  it  shall  thereupon  become  a  judgment  of  the 
said  Court,  for  the  unpaid  balance  due  thereon,  as 
appearing  by  the  Sheriff's  return,  and  the  claim  may  be 
enforced  in  the  same  manner  as  any  other  judgment  of 
the  Divisi'^"  Court. 


(a)  Where  a  claim  is  not  paid  in  full,  and  the 
Sheriff's  return  under  the  Creditors'  Relief 
Act  relates  to  a  judgment  or  execution  of  the 
Division  Court,  and  is  filed  with  the  Clerk  of 
the  Court  in  which  the  judgment  was  re- 
covered, or  from  which  the  execution  issued, 
the  Clerk  shall  make  an  entry  in  the  pro- 
cedure book  at  the  place  where  the  judgment 
has  been  so  entered,  and  the  effect  of  the 
Sheriff's  return  shall  therein  be  set  forth 
(Form  95),  and  if  the  Sheriff's  return  shows  a 
part  satisfaction  of  the  judgment  or  execution, 
the  same  shall  be  so  stated,  and  the  judgment 
against  the  judgment  debtor  shall  stand  only 
thereafter  for  the  residue  of  the  debt  or 
damages,  interest  and  costs. 
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(b)  Where  the  Sheriff's  return  relates  to  a  certificate    **"•" 
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for  a  chiim   within    the    jurisdiction   of   the -^ 

Division  Court  that  has  not  been  paid  in  full, 
and  such  certificate  is  filed  with  the  Clerk  of 
the  Division  Court  in  the  division  where  the 
cause  of  action  arose,  or  wherein  the  debtor 
{or  one  of  the  debtors  if  more  than  one) 
resided,  the  Clerk  of  such  Court  shall  enter 
the  same  in  the  procedure  book,  as  a  judj:;- 
ment  of  such  Court  (Form  DO),  for  the  unpaid 
balance  due  thereon,  as  appears  by  such 
return,  and  shall  take  proceedings  thereon, 
as  upon  any  other  judgment  of  such  Court. 

Tlie  first  clause  of  this  rule  is  similar  to  51  Vict.,  c.  11,  s.  4.  It  is  inserted 
in  vol.  1  as  section  212  (a).     See  p.  302. 

For  the  unpaid  balance.— Where  the  first  entry  in  the  book  is  the 
sheriffs  return,  judgment  is  e.Uered  only  for  the  unpaid  balance.  If  the  suit 
was  originally  commenced  in  the  Division  Conr!,  credit  must  be  given  for 
the  dividend  paid  by  the  sheriff,  and  the  judgment  thereafter  stands  only  for 

the  residue. 

134.  After  a  transcript  of  judgment  has  been  issued 
from  the  Home  Court  to  a  F'oreign  Court  or  to  a  County 
Court,  the  Clerk  of  the  Home  Court  has  no  further  right 
to  deal  with  the  case,  as  his  functions  have  ceased  therein 
(except  by  order  of  the  Judge  or  under  the  provision  of 
52  Vict.,  c.  12,  s.  24),  and  he  cannot,  either  as  agent  for 
the  judgment  creditor,  or  otherwise,  order,  in  the  name 
of  Such  judgment  creditor,  or  of  any  one  else,  that  the 
money  made  or  paid  thereon  shall  be  transmitted  to- 
himself  or  to  any  other  person. 

(ii)  When,  upon  the  application  of  any  plaintiff  or 
defendant  having  an  unsatisfied  judgment  in 
his  favor,  a  transcript  of  the  entry  of  such 
judgment,  under  section  217,  or  a  transcript 
of  the  judgment  under  section  223  of  the  Act 
is  issued  from  the  Court  in  which  the  judgment 
has  been  recovered,  an  entry  thereof  shall  be 
mtde  by  the  Clerk  in  the  procedure  book,  and 
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TRANSCRIPT    NOT   TO    ISSUE    FOR    FOURTEEN    DAYS. 

no  further  proceedings  shall  be  had  in  the 
said  Court  upon  any  such  judgment,  without 
an  order  from  the  Judge,  except  as  provided 
by  section  217  of  the  Act,  as  amended  by 
section  24  of  52  Vict.,  c.  12 ;  in  the  case  of  a 
judgment  of  which  a  transcript  has  been  issued 
to  another  Division  Court. 

(b)  Every  transcript  of  a  judgment  shall  be  prepared 
by  the  Clerk  upon  a  full  sheet  of  foolscap 
paper,  carefully  written  in  a  plain  hand,  or 
printed  without  contraction  of  words  or  figures, 
and  shall  be  according  to  the  Forns  104,  164a, 
or  1646,  and  if  a  judgment  has  been  revived, 
the  order  of  revival,  or  its  purport,  shall  be 
set  forth  therein. 
Clerk's  functions  cease  on  transcript.— The  clerk  cannot  even 

act  as  agent  for  the  jiulgment  creditor  after  he  lias  issued  a  transcript. 

To  a  County  Court.— There  will  hereafter  be  no  transcript  to  a 
County  Court.  See  57  Vict.,  c.  23,  s.  8,  by  which  all  provisions  as  to  such 
transcripts  are  repealed. 

52  Viet.,  e.  12,  S.  24. — This  is  incorporated  in  vol.  1  as  part  of  section 
217  :  see  p.  306.  Upon  an  affidavit  being  filed  under  that  section,  the  clerk's 
functions  reattach,  so  far  as  process  in  his  own  court  is  concerned. 

Without  an  order.— These  words  are  taken  from  52  Vict.,  c.  12,  s.24. 

Section  223.— This  is  repealed  by  57  Vict.,  c.  23,  s.  8. 

Form  of  transcript.— Sub-section  (d)  is  taken  from  old  rule  ICO, 
which  applied  only  to  County  Court  transcripts. 

135.  No  transcript  or  copy  of  a  judgment  shall  be 
issued  or  acted  upon,  under  the  215th  or  217th  section  of 
the  Act,  where  the  proceedings  have  abated,  or  in  a  case 
where  no  warrant  of  execution  or  judgment  summons, 
shall  have  issued  on  a  judgment  more  than  six  years  old, 
unless  such  judgment  shall  have  been  revived. 

Similar  to  old  rule  162.  See  rules  139-143  as  to  reviving  judgment.  If 
any  execution  or  judgment  summons  has  been  issued,  then,  although  judgment 
may  be  more  than  six  years  old,  transcript  may  issue. 

136.  In  cases  that  have  been  brought  to  trial  the 
Clerk  shall  not  issue  any  transcript  of  a  judgment  until 
after  the  lapse  of  fourteen  days  from  the  trial,  except 
upon  the  order  of  the  Judge. 
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This  carries  out  the  principle  of  52  Vict.,  c.  1"J,  s.  Ki,  and  rule  l'2ij.     If  a     Rules 
transcript  were  to  he  issued  within  fourteen  days,  execution   mijjht   he  issued   136-138 

thereon  in  the  foreign  court  before  the  statutory  limit   had   expired,  and  the     — 

provision  of  the  Act  in  that  way  frustrated.     If  judgment  has  been  entered  l)y 
default,  or  under  section  111,  transcript  may  be  issued  immediately. 

Order  of  jUdg^e. — An  order  for  ]iayment  forthwith,  or  for  execution 
forthwith,  would  be  insufficient.  It  would,  perhaps,  have  been  better  if  the 
rule  had  prohibited  the  issue  of  a  transcript  prior  to  the  time  when  an  execu- 
tion c.niUi  be  issued  in  the  home  court. 

137.  The  entries  of  proceedings  on  a  transcript  under 
the  '217th  section  of  the  Act,  may  be  made  in  the  pro- 
cedure book,  of  the  Court  to  which  it  has  been  sent,  in 
the  form  of  an  ordinary  suit,  as  near  as  may  be.  And 
the  procedure  book  shall,  for  that  purpose,  be  the 
transcript  of  judgment  book  required  by  the  Act. 

Similar  to  old  rule  103. 

Judgrment  book. — The  Act  requires  the  clerk  to  enter  transcript  in  a 
book  kept  for  that  purpose:  s<:e  section  3(»(j.  This  rule  relieves  the  clerk  from 
keeping  a  separate  book. 

138.  All  special  judgments  or  orders  shall  be  prepared  . 
by  the  Clerk,  or  such  other  person  as  the  Judge  shall 
direct.  Either  party  dissatisfied  with  the  judgment  or 
order  as  so  prepared  may  apply  to  the  Judge  by  motion 
to  vary  and  finally  settle  the  same  ;  but,  except  by  leave 
of  the  Judge,  such  notice  shall  not  operate  as  a  stay  of 
proceedings.  The  judgment  or  order,  when  finally  settled, 
shall  be  filed,  and  a  minute  of  such  filing,  with  the  date 
thereof,  shall  be  entered  in  the  procedure  book. 

Special  judgment. — what  is  a  special  judgment  or  order  ?  Many  orders 
and  judgments  for  which  no  form  is  jirescribed  by  the  rules  are  common  and 
ordinary  orders  and  judgments,  and  in  no  sense  special.  It  is  submitted  that 
a  special  judgment  or  order  is  one  the  form  of  which  is  not  ordinary  in 
Division  Court  proceedings,  or  which  is  directed  to  contain  terms  or  conditions 
which  are  not  ordinarily  inserted  in  judgments  or  orders  of  a  like  kind.  Judg-  , 
ments  or  orders  made  under  section  73  of  the  Act  would  ordinarily  be  in  a 
special  form.  When  the  order  is  prepared,  what  is  to  be  done  with  it  ?  Is 
it  to  be  signed  ?  How  is  the  party  dissatisfied  with  the  form  to  ascertain  its 
terms?  It  is  not  required  to  lie  filed  until  finally  settled.  The  rule  seems  to 
treat  an  order  that  no  one  is  dissatisfied  with  as  one  not  "  finally  settled." 
Is  such  an  order,  therefore,  not  to  be  filed  ?  It  would  have  been  clearer  if  the 
rule  had  required  every  cider  signed  by  the  judge  to  be  forthwith  filed. 

Minute  of  filing.— The  order  and  judgment  will  take  effect  from  the 
date  of  being  pronounced,  not  the  date  of  filing.  It  is  necessary  that  every 
judgment  and  order  be  also  entered  in  the  procedure  book  :  rule  1"J5.  Under 
section  145,  vol.  1,  p.  211,  execution  cannot  be  issued  unless  otherwise 
ordered  until  fifteen  days  after  the  entering  of  the  judgment  ;  but  see  rule  125. 
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Rules 
139-140 


PROCEEDINGS    BY    WAY   OF   SCIRE    FACIAS. 


Reviving  Judgments,  Etc. 

139.  During  the  lives  of  the  parties  of  a  judgment,  or 
of  any  of  them,  execution  or  other  process  may  be  issued 
at  any  time  within  six  years  from  the  recovery  of  the 
judgment. 

This  is  substantially  similar  to  old  rule  155  and  C.  R.  885. 

140.  In  the  following  cases  :  — 

(a)  Where  any  change  has  taken  place  after  judgment 

by  death  or  otherwise,  of  the  parties  entitled 
or  liable  to  execution. 

(b)  Wh^re  a  husband  is  entitled,  or  liable  to  execu- 

tion upon  a  judgment  or  order,  for  or  against 
his  wife. 

(c)  Where  a  party  is  entitled  to  execution  upon  a 

judgment  of  assets  in  future. 

(d)  Where  a  party  is  entitled  to  execution  against 

any  of  the  shareholders  of  a  joint  stock 
company  upon  a  judgment  recovered  against 
such  company,  or  against  a  public  officer  or 
other  persons  representing  such  company. 

The  party  alleging  himself  to  be  entitled  to  execution 
must  apply  on  affidavit  to  the  Judge  for  leave  to  issue 
execution  accordingly.  And  such  Judge  may,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution, 
make  an  order  to  that  effect,  or  may  order  that  any  issue 
or  question  necessary  to  determine  the  rights  of  the 
parties,  shall  be  tried  in  any  of  the  ways  in  which  any 
question  in  any  action  may  be  tried ;  and  in  either  case 
such  Judge  may  impose  such  terms  as  to  costs  or  other- 
wise as  shall  be  just.  No  order  to  issue  execution  shall 
be  made  under  this  rule  ex  parte,  but  only  after  at  least 
three  days'  notice  to  the  party  against  whom  it  is  sought 
to  issue  execution,  unless  under  special  circumstances  the 
Judge  shall  otherwise  order. 
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Except  the  last  clraise,  this  is  taken  from  C.R.  ««(> ;  Kngiish  C.C.R.  1SH{»,  Rule  140 


a 


See  old  rule  157. 
-See   R.S.O.,  c.  132, 


Ord.  xxv.,  r.  '.*  (u)  ;   rules   Knglish  .Supreme  Court,  IHHH,  Ord.  xlii.,  r.  2.S. 

C.R.  K8()  does  not  include  clause  (</)•,  Knglish  C.C.K.,  1HH<»,  Ord.  xxv., 
r.  9  (a),  does  not  inchule  clause  (< ).  None  of  the  rules  of  the  other 
tribunals  contain  the  last  clause  recpiiring  notice. 

The  F^nglish  County  Court  rule  also  provides  in  paragraph  {a)  for  a  change 
by  assignment. 

Change  of  parties. — if  a  sole  plaintiff  died,  it  would  be  necessary  to 
revive  under  this  section.  If  a  judgment  debtor  died,  no  execution  could  be 
issued  against  his  executors  (jr  administrators  except  by  proceeding  to  revive 
under  this  rule.  An  assignee  of  the  judgment  would,  notwilhstanditig  the 
absence  of  the  word  "  assignment,"  probably  be  entitled  to  revive  the 
judgment  in  his  own  name  :  I'hillips  v.  Fox,  H  1'.  K.  .11.  The  old  rule  of  the 
Division  Court  provided  only  for  cases  under  clause  (a). 

Husband  entitled  or  liable  to  execution.- 

ss.  15,  1(>,  and  17. 

Judgment  of  assets  in  future.  — it  was  unnecessary  to  provide  in 
this  rule  for  the  procedure  upon  such  a  judgment,  as  different  procedure  is 
already  provided  therefor  in  ruli,  97.  The  diHiculty  has  arisen  from  too  close 
copying  of  C.R.  886.  In  the  English  C.C. R.,as  already  pointed  out,  the  same 
mistake  was  not  made.  In  the  conflict  that  exists  between  the  two  rules,  it  is 
somewhat  difficult  to  determine  which  rule  is  to  be  followed  ;  but  it  is  submitted 
that  rule  97  should  be  followed  in  such  cases,  and  a  sunimons  should  be  issued 
according  to  form  53. 

Joint  stock  companies. — where  a  judgment  is  recovered  against  a 
joint  stock  company  anil  an  execution  against  the  company  has  been  returned 
unsatisfied,  in  whole  or  in  part,  the  o>r.ount  due  on  such  execution,  but  not 
beyond  the  amount  unpaid  by  any  snareholder  on  his  stock,  is  recoverable 
with  costs  against  such  shareholder:  R.S.O.,  c.  157,  s.  (U  ;  R..S.C.,  c.  119, 
s.  00  ;  Brice  v.  Munroe,  12  A.R.  453.  Directors  are  also  liable  for  wages  in 
certain  cases:  R.S.C.,  c.  119,  s.  (50;  R.S.O.,  c.  157,  s.  68,  Hitherto,  it 
has  been  necessary  to  enforce  this  liability  by  separate  action  or  writ  of  scire 
' /(uias, hut  in  the  Division  Court  no  writ  of  sei./a.  is  provided  for.  The  present 
rule  is  adopted  in  lieu  of  scire  facias :  see  Lindley  on  Companies,  280.  The 
plaintiff  may  select  any  shareholder  or  shareholders  he  pleases,  and  cannot  be 
restrained  in  his  selection,  provided  he  acts  /wtia  fide  for  the  purpose  of 
obtaining  paymen*  "f  what  is  due  to  him  :  Lindley  on  Companies,  282. 
Fraud  of  a  sharehol  \v  by  the  directors,  in  which  the  judgment  creditor  took 
no  part,  would  afforo  no  defence  to  the  proceedings  against  the  shareholder 
under  this  rule  ;  Henderson  v.  Royal  British  Bank,  7  E.  &  B.  356. 

Public  officer  or  other  persons  representing  such  company. 

— These  words  are  not  applicable  to  companies  in  this  province.  In  England 
some  unincorporated  companies  are  represented  by  a  public  officer:  see  Lind- 
ley on  Companies,  266. 

On  affidavit. — The  affidavit  should  set  forth  the  recovery  of  Judgment 
and  such  facts  as  may  be  necessary  to  entitle  the  party  applying  to  issue  execu- 
tion.    See  additional  forms. 

Issue  may  be  directed. — The  judge  may  direct  an  issue  to  be  tried 
in  which  the  party  applying  would  affirm,  and  the  other  party  deny,  the  right 
to  have  execution  issued. 

Notice  of  application.— Three  clear  days'  notice  must  be  given  to  the 
party  against  whom  it  is  sought  to  issue  execution,  unless  under  special  cir- 
cumstances the  judge  otherwise  orders.  It  is  hard  to  define  what  would  be 
special  circumstances  within  the  meaning  of  the  rule  :  see  Stroud,  749  and 
750.  If  the  judgment  creditor  would  be  in  danger  of  losing  the  amount  of  his 
claiin  during  the  delay  which  would  be  caused  by  regularly  making  the 
application,  these  would  probably  be  held  to  be  special  circumstances. 
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Kules 
141-143 


EXFXL'TION    ON    JUDGMENTS    MORK   THAN    SIX    YKARS   OLD. 


141.  No  execution  or  other  process  shall,  without 
leave  of  the  Judge,  issue  on  a  judgment  more  than  six 
years  old,  unless  some  payment  has  been  made  thereon 
within  twelve  months  previously  ;  but  no  notice  to  the 
debtor,  before  applying  for  such  leave,  shall  be  necessary, 
and  such  leave  shall  be  expressed  on  the  execution  or 
warrant,  or  summons  in  the  words,  "  hsued  by  leave  of  the 
Judger 

Similar  to  old  rule  150. 

More  than  six  years  old.— In  the  IlighCourt  andCountyCourts.unless 
an  execution  is  issued  within  six  years,  no  execution  can  be  issued  thereafter 
except  after  a  revival  of  the  judgment.  See  C.  R.  HHfi.  If  an  execution  has 
been  issued,  however,  within  six  years,  no  revival  is  necessary  to  entitle  the 
plaintiff  to  issue  execution  after  the  expiration  of  six  years  :  Jenkins  v,  Kirby, 
2  L.J.  N.  S.  1(54.  In  Division  Courts,  if  a  judgment  is  more  than  six  years  okl, 
the  leave  of  the  judge  is  necessary  unless  a  payment  has  been  made  within 
twelve  months  previously.  Leave  would  not  be  given  unless  the  application 
should  l)e  made  within  twenty  years  from  entry  of  judgment :  McMahon  v, 
Spencer,  13  A. R.  430,  even  though  an  execution  may  in  the  meantime  have 
been  issued  thereon  :  Price  v.  Wade,  14  P. R,  351. 


142.  The  renewal  of  all  writs  of  execution  may  be 
made  from  time  to  time,  before  the  expiration  thereof,  by 
the  Clerk  of  the  Court  issuing  the  same,  by  marking  on 
the  margin  of  the  writ  a  memorandum  to  the  following 
effect: — "Renewed  for  six  months  from  the  date  thereof." 

Dated  day  of  18     .  X.Y.,  Clerk. 

Similar  to  old  rule  158,  except  that  the  renewal  is  now  for  six  months, 
pursuant  to  section  220.     See  vol.  1,  p.  308. 


143.  Where  one  or  more  of  several  plaintiffs  or 
defendants  shall  die  after  judgment,  proceedings  to  enforce 
the  same  may  be  taken  by  the  survivors  or  survivor,  or 
against  the  survivors  or  survivor,  without  leave  of  the 
Judge. 

Similar  to  old  rule  154. 

The  right  of  survivorship.— Where  a  judgment  is  recovered  by  two 
or  more,  the  right  to  enforce  the  same  accrues  to  the  survivors  or  survivor  on 
the  death  of  any  judgment  creditor,  even  though  they  are  partners  in  business : 
Davis  V.  Andrews,  W.N.  1884,94.  A  judgment  debtor,  of  course,  continues 
liable  on  a  judgment,  notwithstanding  the  death  of  any  of  his  co-debtors. 
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-    Cross- Judgments  to  be  Set  off, 

144.  In  case  there  are  cross-judgments  between  the" 
parties  to  an  actior'.the  Judge, on  the  application  of  either 
party,  may  by  order  direct  the  Clerk  to  make  an  entry 
thereof  in  the  )rocedure  book,  and  that  the  party  only, 
who  has  obtained  judgnicnt  for  the  larger  sum  shall  have 
execution,  and  the  Clt^rk  shall  (if  required)  issue  execution 
thereon  in  the  ordinary  form,  for  the  balance  over  the 
smaller  judgment ;  and  he  shall  enter  satisfaction  on  the 
judgment  for  the  smaller  sum.  If  both  sums  are  equal, 
satisfaction  shall  be  order'^d  to  be  entered  upon  both 
judgments.     {See  Forms  '223-220  inclusive.) 

The  rule  provides  the  procedure  lo  be  adopted  for  giving  effect  to  section 
213  of  the  Act.     See  vol.  1,  p.  .303. 

clerks'  and  bailiffs'  duties. 

145.  1'he  Clerk  of  every  Division  Court  shall  have  an 
office  at  such  place,  within  the  division  for  which  he  is 
Clerk,  as  the  Judge  shall  direct. 

Similar  to  old  rule  70.  By  57  Vict.,  c.  23,  s.  9,  the  Lieutenant-Governor 
in  Council  may  now  designate  and  appoint  the  place  within  a  division  where 
the  office  of  the  clerk  of  such  division  shall  be  situated. 

146.  The  following  books  shall  be  kept  by  the  Clerk, 
and  the  necessary  entries  fairly  made  therein,  namely : — 
1st,  a  book  to  be  called  the  **  Procedure  Book,"  in  which 
shall  be  entered  a  note  of  all  process  issued,  and  of  all 
orders,  judgments,  transcripts  received,  warrants,  execu- 
tions and  returns  thereto,  and  of  all  other  proceedings,  in 
every  cause,  and  at  every  Court ;  2nd,  a  book  to  be  called 
the  "Cash  Book,"  in  which  shall  be  entered,  from  day  to 
day,  an  account  of  all  suitors'  moneys  paid  into  and  out 
of  Court;  3rd,  a  "Debt  Attachment  Book";  4th,  a 
**  Clerk's  Fee  Book,"  for  the  purposes  set  forth  in  section 
68  of  the  Act;  5th,  the  "Judgment  Debtors'  Book,"  pro- 
vided for  by  Rule  No.  201 ;  and  6th,  the  "  Order  Book," 
required  by  sub-rule  (a)  to  this  rule,  which  books  shall  be 
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FORM    OF    PROCEDURE    BOOK. 


Rules    according  to  the  Forms  Nos.  4,  5,  G,  7,  8,  and  9,  and  shall 

I be  kept,  as  nearly  as  may   be,  in   the   manner   shown 

therein,  respectively. 

{a)  The  said  order  book  shall  be  a  book  in  which  all 
orders  for  the  issuing  of  process  or  alias  or 
subsequent  summonses,  and  executions  and 
other  documents  requiring  duties  to  be  per- 
formed by  the  Clerk,  from  day  to  day,  shall  be 
entered  and  dated  as  they  occur,  and  signed 
by  the  party  requiring  the  same,  or  his  solicitor 
or  agent. 

Taken  from  old  rule  77.  A  clerk  is  now  required  to  keep  an  order  liook 
in  which  pni^cipes  for  all  process,  etc.,  which  he  is  required  to  issue,  shall  be 
entered  and  signed.  The  clerk  should  be  particular  not  to  issue  process  with- 
out an  order  therefor. 


147.  After  the  books  which  shall  be  in  use,  when 
these  Rules  come  into  effect,  shall  have  been  filled  up, 
the  Clerks  of  the  respective  Courts  shall  keep  procedure 
books  in  the  Form  No.  4  following  and  make  entries 
therein  according  to  these  Rules. 

(a)  At  the  beginning  of  each  such  book  shall  be 
printed  and  ruled  a  page  of  specimen  entries, 
which  shall  be  taken  as  suggestive  for  form  of 
entry  therein,  according  to  the  nature  of  the 
proceeding,  as  shown  by  Form  No.  4.  Entries 
in  the  procedure  book  are  to  be  under  and 
subject  to  the  direction  of  the  Judge,  in  all 
cases. 

(6)  At  the  commencement  of  each  procedure  book  is 
to  be  an'alphabetical  index  bound  up  within 
the  book. 

(c)  The  index  of  the  'procedure  book  is  to  be  ruled 

and  lettered  the  same  as  ordinary  commercial 
ledger  indexes,  suited  to  the  size  of  such  book. 

(d)  The  entries^in  the  said  index  shall  first  set  forth 

the  names  of  the  parties,  defendants,  or  primary 
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debtors,  or  garnishees,  as  the  case  requires,  or  ^"•"^  ^*' 
of  persons  or  corporations  against  whom  suits 
or  proceedings  are  taken ;  and,  next,  the  names 
of  the  parties,  plaintiffs,  or  primary  creditors, 
or  of  persons  or  corporations  at  whose  suit 
such  proceedings  are  taken  or  adopted ;  and 
are  to  be  made  immediately  after  each  suit  or 
proceeding  is  entered.  The  page  of  such  entry  . 
shall  be  properly  inserted  in  the  index  after 
the  names  of  the  parties,  and  the  year  number 
of  the  suit,  thus  : 


Under    the    letters    McC.        Year    No.         McCrimmon,       ais.       Jayland, 

17,  1891  Deft.  Plfif. 

Page  .317. 

(In  this  case,  Jayland  being  the  plaintiff,  and   McCrimmon  the  defendant, 
a.nd  ihe  letters  "  a/s."  meaning  at  i/ie  stdi  of.) 

Under   the   letter  J.         Year  No.         Jamison,         ats.  McDonald, 

18  Primary  debtor.  Primary   creditor. 

Page  76. 

Under  the   letter   G.  Year   No.  Gough,         ats.         Pierson, 

19  Garnishee.  Primary  creditor. 

Page  77. 
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(e)  Every  Bailiff  shall  keep  a  separate  book,  "  Fee 
Book,"  in  which  he  shall  enter,  from  day  to 
day,  all  fees,  charges  and  emoluments  received 
by  him  by  virtue  of  his  office,  as  required  by 
section  68  of  the  Act,  and  which  shall  be 
according  to  the  Form  No.  12. 

(/)^On  the  15th  day  of  January  in  every  year,  he 
shall  make  up  to  and  including  the  31st  day 
of  December  of  the  previous  year,  a  return  to 
the  inspector,  under  oath  showing  the  aggre- 
gate amount  of  fees,  charges  and  emoluments 
so  received  by  him  by  virtue  of  his  office, 
and  which  he  has  become  entitled  to  receive 
and  has  not  received  during  the  year. 
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ig)  In  the  return  made  by  the  Clerk  shall  be  shown 
the  actual  amount  of  the  disbursements 
during  the  same  year  in  connection  with  his 
office. 

{h)  Every  Clerk  of  a  Division  Court  for  a  division 
embracing  a  city,  or  part  of  a  city,  shall  keep 
a  separate  book,  in  which  he  shall  enter  from 
day  to  day  all  fees,  charges  and  emoluments 
received  by  him  by  virtue  of  his  office, 
showing  the  sums  received  by  him  for  fees, 
charges,  and  emoluments  of  all  kinds  what- 
soever ;  and  shall,  on  the  15th  day  of  January 
in  each  year,  make  up  to  and  including  the 
31st  day  of  December  in  the  previous  year  a 
return  to  the  Lieutenant-Governor,  under 
oath,  of  such  fees,  charges  and  emoluments 
so  received  by  him  during  the  said  year. 

{()  Every  Clerk  shall,  on  or  before  the  15th  day  of 
January  in  each  year,  make  a  return  of  the 
business  of  his  office,  for  the  year  ending  the 
31st  day  of  December  preceding,  m  such 
manner  as  the  Lieutenant-Governor  shall 
dirept. 

This  rule  sums  up  the  duties  of  the  clerk  and  bailiff  with  reference  to  pro- 
cedure book  and  fee  book.  See  also  sections  67  and  68,  vol.  1,  p.  5.3.  The 
returns  required  and  the  books  required  to  be  kept  by  sub-sections  (/),  (g), 
and  {/i)  are  for  the  purpose  of  ascertaining  what  amount  the  Division  Court 
clerks  are  to  be  entitled  to  retain  for  their  own  use.     S^^vol.  1,  pp.  48  and  49. 

Under  the  Act  57  Vict.,  c.  2.S,  s.  10,  the  procedure  book,  and  foreign 
procedure  book,  may  be  in  the  respective  forms  contained  in  schedules  B  and 
C  to  that  Act  :  see  appendix. 

148.  The  Clerk  shall  number  every  claim  in  the 
order  in  which  it  is  received  by  him  :  the  numbering 
to  show  the  standing  of  the  suit,  in  respect  to  the  whole 
number  of  suits  entered  in  the  Court  for  the  then  current 
year. 

Similar  to  old  rule  78. 
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149.  In  any  case  where   the   proceeding  by  special    '*"'®* 

summons  is  warranted,  it  shall  be  adopted  by  the  Clerk, 1 

unless  otherwise  ordered  by  the  plaintiff. 

(a)  Where  a  plaintiff  orders  an  ordinary  summons 
to  be  issued  for  a  claim  for  which  a  special 
summons  would  be  warranted,  and  no  notice 
of  defence  is  entered,  and  the  case  comes  to 
Court,  no  more  costs  shall  be  allowed  the 
plaintiff  than  would  be  taxed  upon  a  judgment 
by  default  on  special  summons. 

The  first  part  is  similar  to  old  rule  79.  The  second  part  prevents  the 
plaintiff  from  obtaining  the  costs  of  a  trial  where  he  has  not  issued  a  special 
summons  in  the  first  instance. 

150.  The  Clerk  shall  annex  to  every  summons  the 
copy  of  claim  entered  with  him,  accor  '  .ig  to  section  95 
of  the  Act ;  and  to  each  copy  of  summons  to  be  served 
shall  be  likewise  annexed  a  copy  of  such  claim  ;  and  it 
shall  be  deemed  a  part  of  the  summons. 

Taken  from  old  rule  80.  The  claim  furnished  by  the  plaintiff  becomes 
part  of  the  summons. 

151.  The  Clerk  shall  enter  in  the  procedure  book  the 
full  amount  of  moneys  returned  by  the  Bailiff  with  an 
execution,  and  shall  show  therein  the  amount  which  he 
has  taxed  and  paid  the  Baihff  as  his  fees  for  executing 
the  same. 

The  bailiff  is  to  return  the  full  amount.  The  entries  are  to  be  made  in  the 
piocedure  book,  and  thereby  become  prima  facie  evidence  under  section  45, 
vol.  1,  p.  37. 

152.  All  the  papers  in  the  cause  received  or  filed  by 
the  Clerk  shall  be  kept  by  him  together  in  the  original 
summons,  and  be  produced  by  the  Clerk  at  the  hearing 
of  the  cause,  or  when  required  on  application  to  the 
Judge.  The  original  summons,  in  all  cases,  shall  be 
printed  on  a  half-sheet  of  foolscap,  in  order  that  the  papers 
may  be  kept  therein. 

Similar  to  old  rule  8G.  A  judge  should  have  all  the  papers  before  him  at 
the  trial,  so  that  all  the  contentions  raised  by  ./ther  party  may  be  brought  to 
his  notice. 
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SERVICE    IN    FOREIGN    TMYISIONS. 


Rules 
153-164 


153.  Every  Clerk,  upon  being  furnished  with  the 
necessary  postage  or  post  card,  is  expected  and  enjoined 
to  answer  promptly  all  reasonable  inquiries  made  touching 
suits  by  the  parties  thereto,  their  solicitors  or  agents. 

No  fee  is  allowed  to  the  clerk  for  answering  reasonable  en(]uiries.  Old 
rule  174  did  not  impose  the  condition  precedent  of  payment  of  postage. 

THE    TRIAL    LIST. 

Service  of  Subpoena  in  Foreign  Division. 

154.  The  Clerk  of  any  Division  Court  shall,  when 
required,  forward  all  summonses  to  the  Clerk  of  an}- 
other  Division  Court  in  the  same  or  any  other  county 
for  service,  and  the  Clerk  of  such  other  Division  Court 
who  shall  receive  any  summons  sent  to  him,  by  the  Clerk 
of  another  Division  Court,  shall  hand  the  same  to  the 
Bailiff  for  service,  and  when  returned  shall  receive  the 
same  from  the  Bailiff,  and  prepare  the  necessary  affidavit 
of  service,  and  upon  payment  of  his  fees  and  fees  for 
such  service,  shall  return  it  to  the  Clerk  from  whom  he 
received  it,  with  the  necessary  affidavit  verif}ing  the 
service  and  mileage. 

{a)  Every  Clerk  receiving  such  summons  for  service 
shall  enter  all  such  proceedings  in  a  book,  to 
be  called  the  foreign  summons  book  (Form 
No.  10),  to  be  kept  by  him  for  the  purpose  of 
recording  the  same. 

(6)  No  Clerk  or  Bailiff  is  authorized  to  receive 
money  from  a  defendant  or  primary  debtor 
or  garnishee  upon  a  claim  or  suit  where  the 
summons  is  merely  forwarded  for  service,  or 
served  under  this  rule,  either  as  agent  for  the 
party,  or  as  Clerk  or  Bailiff  of  the  Court,  or 
otherwise.  This  rule  shall  not  be  held  to 
apply  in  the  case  of  a  Clerk  or  Bailiff  who  is 
postmaster  receiving  and  transmitting  money 
by  means  of  postal  money  order,  under 
regulations  of  the  Post  Office  Department. 
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The  duty  of  the  clerk  and  baililT  of  the  foreign  court  is  merely  to  serve     Rules 
papers  forwarded  to  them.    They  have  no  control  over  the  action,  nor  are  they   154-155 
constituted  the  agents  of  the  plaintiff"  in  the  suit.  


155.  The  Clerk  shall,  for  each  sitting  of  the  Court, 
prepare  three  lists,  viz. :  a  Jury  list,  in  which  he  shall 
enter  all  cases  to  be  tried  by  a  jury;  a  Judge's  list,  in 
which  he  shall  enter  all  cases  to  be  tried  by  the  Judge 
alone ;  and  a  Judgment  Debtors'  list,  in  which  he  shall 
enter  all  cases  in  which  the  judgment  debtor  has  been 
summoned  for  examination  under  section  235. 

(a)  In  the  Jury  list  and  Judge's  list,  respectively,  all 
causes  in  which  the  sum  sought  to  be  recovered 
does  not  exceed  $100  shall  be  entered  first ; 
and  subsequently  all  causes  in  which  the  sum 
exceeds  $100,  and  subject  to  this  provision, 
causes  shall  be  entered  in  the  Jury  list  and 
Judge's  list,  respectively,  in  the  order  in  which 
they  were  in  the  first  instance  entered  with 
the  Clerk  ;  and  in  the  Judgment  Debtors' list, 
they  shall  be  entered  in  the  order  in  which 
the  summonses  for  examination  were  issued. 


(b)  All  interpleader  issues,  in  which  the  money 
claimed,  or  the  value  of  the  goods  or  chattels 
claimed,  or  of  the  proceeds  thereof  exceeds 
$100,  or  where  the  damages  claimed  by  either 
party  against  the  other  or  against  the  Bailiff 
exceed  the  sum  of  $60,  shall  be  entered  among 
the  causes  in  which  the  sum  sought  to  be 
recovered  exceeds  $100. 


(c)  Noihing  in  this  rule  provided  shall  interfere  with 
the  discretion  of  the  Judge  to  dispose  of  the 
causes  at  any  such  sitting  of  the  Court  in  the 
order  that  may  seem  most  convenient  to  him. 
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Rules 
155-157 


SUMMONING   JURORS. 

(d)  The  lists  shall  be  divided  into  and  ruled  with  the 
following  six  headings,  viz. : — 

1st.  The  number  on  the  list  (to  be  stated  con- 
secutively). - 

2nd.  The  year,  number  of  the  summons. 

3rd.  The  style  of  the  cause. 

4th.  The  nature  of  the  subject  of  the  action,  whether 
on  contrac  or  for  tort,  or  in  replevin,  or  an 
interpleader,  or  a  judgment  summons,  etc. 

5th.  The  amount  claimed  (if  any). 
6th.  The  judgment,  or  order,  or  disposition  made  of 
the  case  by  the  Judge. 

The  list  can  be  conveniently  kept  by  the  clerk  in  a  book  which  will  form  a 
record  of  the  business  done  at  each  sitting  of  the  court. 

Trial  by  Jury. 

156,  In  case  any  party  has  required  a  jury  to  be 
summoned  to  attend  any  sitting  of  the  Court,  the  Clerk 
shall  issue  a  summons  and  aVy^  twelve  copies  thereof  for 
service  on  the  jurors,  •  1  'b.A\\  deliver  them  to  the 
Bailiff  for  service,.  Up.  i  ihe  return  of  the  original 
summons  by  the  Baii'ff,  ;  Clerk  shall  prepare  an 
affidavit  of  service  and  of  the  mileage  necessarily  incurred 
to  effect  such  service,  which  affidavit  shall  be  sworn  by 
the  Bailiff. 

Summoning  juries.— S«  section  154,  et  seq.,  and  57  Vict.,  c.  23, 
ss.  6  and  (5,  infra. 

Proceedings  in  Transferred  Cases. 

157.  The  Clerk,  upon  receiving  the  papers  and  pro- 
ceedings in  any  action  transferred  to  the  Court  of  his 
division  under  section  87  of  the  Act,  shall  at  once  enter 
the  proceedings  in  his  procedure  book,  and  number  the 
action  in  the  regular  order  as  if  it  were  a  new  action 
commenced   on   the   day  he   received   said  papers  and 
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proceedings,  and  shall  place  the  action  on  the  list  for 
trial,  and  take  all  further  proceedings  in  the  action,  in 
the  manner  directed  by  section  87. 

The  action,  upon  being  transferred  under  section  87,  becomes,  to  all  intents 
and  purposes,  an  action  in  the  court  to  which  it  is  transferred. 

158;  After  receiving  the  papers  he  shall  forthwith 
notify  the  parties  or  their  agents  by  mailing  them 
registered  notices  informing  them  of  the  date,  hour,  and 
place  of  the  sittings  at  which  such  case  is  to  tried. 

"  Fopthwith."-S^^  vol.  1,  p.  16. 

The  clerk  of  the  court  in  which  the  action  was  first  entered  should  furnish 
the  clerk  of  the  court  to  which  the  action  is  transferred  with  the  addresses  of 
the  parties  to  the  suit. 

159.  The  Clerk  of  the  Court  who  issued  the  summons 
shall  certify  to  the  Court  to  which  the  case  is  transferred, 
in  detail,  all  the  costs  incurred  in  the  suit  up  to  the  date 
of  transfer,  inclusive. 

If  judgment  is  given  for  either  party  with  costs,  the  costs  incurred  in  the 
first  court  will,  subject  to  any  other  disposition  which  may  be  made  thereof, 
be  taxable  to  him,  and  the  certificate  under  this  rule  would  be  proper  evidence 
of  the  amount  of  such  costs. 

160.  When  final  judgment  is  entered  by  the  Clerk, 
the  Clerk  is  to  file  the  summons  and  particulars  of  claim, 
with  the  affidavit  of  the  due  service  of  both. 

The  affidavit  should  be  annexed  to  the  summons  and  particulars. 

Postponed  Judgment. 

161.  In  case  the  Judge  shall  at  the  trial  postpone 
pronouncing  his  decision,  and  shall  either  omit  to  name 
a  subsequent  day  and  hour  for  the  delivery  thereof  in 
writing  at  the  Clerk's  office,  as  provided  by  section  144, 
or,  having  named  such  day  and  hour,  shall  omit  to  give 
his  decision  thereat,  and  shall  not  have  duly  extended 
the  time  for  giving  the  same,  his  decision  may  sub- 
sequently be  given  by  him  at  any  regular  sittings  of  the 
Court,  or  in  writing  at  the  Clerk's  office  upon  a  day  and 
hour  to  be  fixed  by  the  Judge  ;  provided  that  written 
notice  of  his  intention  to  do  so  shall  have  been  sent  to 
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LAST    KNOWN    PLACE    OF    ABODE. 


Rules 
161-id2 


the  parties,  or  their  solicitors  or  agents  by  registered 
letter,  at  least  ten  days  prior  to  said  sittings,  or  to  the 
day  so  fixed  by  the  Judge,  either  by  the  Judge  or  by  the 
Clerk  of  the  Court ;  such  letters  to  be  addressed  to  them 
at  the  addresses  given  by  them  in  pursuance  of  Rule 
No.  241 ;  if  such  address  have  been  given  ;  and  if  not, 
then  at  their  last  known  places  of  abode. 

Postpone  pronouncing  his  decision.— This  rule  is  introduced  for 
the  purpose  of  overcoming  the  difficulties  which  have  arisen  on  the  construc- 
tion of  section  144  of  the  Act.  In  Forbes  v.  Michigan  Central  Railway  Co., 
'JO  A.  R.  ')84,  at  p.  589,  Osier,  J.  A.,  said  :  "  The  power  and  jurisdiction  of  the 
inferior  court  to  deal  with  the  case  thus  coming  before  it  is  thus  plainly  defined 
and  circumscribed.  It  comes  on  for  trial  on  the  day  for  which  the  defendant 
has  been  summoned.  If  it  is  not  then  tried  or  duly  adjourned,  it  is  at  an  end, 
though  the  plaintiff,  no  doubt,  may  bring  a  new  action.  There  is  no  power  to 
revive  it  or  fix  a  new  day  for  the  appearance  of  the  defendant  and  the  trial.  If 
the  judge  neither  disposes  of  the  case  at  the  trial,  instanter,  nor  fixes  a  sub- 
se(|uent  day  and  time  for  its  delivery,  the  case  is  etiually  at  an  end  as  if  it  had  not 
been  adjourned.  There  is  no  power  to  take  it  up  again,  or  to  give  a  judgment 
which  will  be  as  effectual  as  if  rendered  in  court  at  the  trial." 

The  rule  provides  for  the  two  cases,  (a)  omission  to  name  a  subsequent 
day  and  hour,  or  (/')  omitting  to  give  his  decision  at  the  time  named.  The 
jurisdiction  of  the  judge  will  still  be  confined  to  giving  judgment  upon  a  day 
and  at  an  hour  fixed  by  him,  of  which  written  notice  shall  have  been  sent,  in 
accordance  with  the  rule,  ten  clear  days  prior  to  the  day  so  fixed.  The  notice 
may  be  given  by  either  the  judge  or  the  clerk. 

Last  known  place  of  abode.— S^t  Ilanrott  v.  Evans,  4  T.L.R.  V2>^', 
R.  V.  Evans,  19  L.T.M.C.  151 ;  R.  v.  Iligham,  2(j  L.J.M.C.  116  ;  R.  v.  De 
Winton,  10  Cox  C.C.  459  ;  R.  v.  Lee,  52  J. P.  .344.  the  phrase  means  "  his 
present  known  place  of  abode,  if  he  have  any,  and  the  last  known  which  he 
had  if  he  has  ceased  to  have  any." 

Form  of  notice.— The  form  of  notice  to  be  given  by  the  clerk  is 
form  202.  ,  ' 

162.  In  case  the  defendant  shall  have  given  the  Clerk 
notice  that  he  disputes  the  plaintiff's  claim,  or  any  other 
notice  of  which  the  plaintiff  should  be  informed  before 
the  trial,  or  if  the  defendant  has  given  a  confession,  or 
failed  to  give  notice  of  defence  when  required,  the  Clerk 
shall  immediately  send  the  plaintiff  notice  thereof. 

This  is  similar  to  old  rule  88. 

FOPm  of  notice. — See  form  201.  It  is  necessary  that  notice  should 
show  the  place  and  time  of  the  sittings  of  the  court  at  which  the  case  is  to  be 
heard  :  52  Vict.,  c.  12,  s.  25.     See  section  113  (a),  vol.  1,  p.  102. 

Claim  under  ten  dollars. — Where  the  claim  is  under  $10,  it  is  not 
now  necessary  that  the  clerk  should  notify  the  plaintiff  that  no  defence  has 
been  entered  :  57  Vict.,  c.  23,  s.  11. 
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163.  The    Clerk   of  every  Division  Court    shall,  im-    ""'** 

,T         ,  ^  ,  •  ;  r  r  163-165 

mediately  after  the  receipt  of  any  sum  oi  money  tor  any 

party  to  an  action,  forward  through  the  post  office,  to 
the  party  entitled  to  receive  the  same,  a  notice,  enclosed 
in  an  envelope,  addressed  to  such  party,  or,  in  case  of  a 
transcript  of  judgment  from  another  Court,  then  to  the 
Clerk  who  issued  the  same,  at  his  proper  post  office 
address,  informing  him  of  the  receipt  of  the  money.  The 
notice  thus  sent  shall  be  prepaid  and  registered,  and 
the  Clerk  shall  obtain  and  file  among  the  papers  in  the 
action  the  post  office  certificate  of  the  registration,  and 
shall  be  at  liberty  to  deduct  the  postage  and  charge  for 
registration  from  the  moneys  in  his  hands,  but  he  shall 
charge  no  fee  for  the  notice.  The  absence  from  among 
the  papers  in  i.he  action  of  the  certificate  of  registration 
shall  he  prima  facie  evidence  against  the  Clerk  that  the 
notice  has  not  been  forwarded. 

This  is  identical  with  section  "294  of  the  Act :  see  vol.  1,  pp.  387  and  .388. 
On  page  388  will  be  found  the  form  of  notice. 

By  rule  247,  all  moneys  are  payable  to  the  parties  at  the  office  of  the 
clerk.  If  the  party  desires  money  to  be  transmitted  to  him,  written  directions 
as  to  the  mode  of  transmission  are  to  be  given,  and  the  money  so  transmitted 
will  be  at  the  risk  of  the  party  giving  directions. 

164.  The  Clerk  and  Bailiff  of  the  Court  shall  not  upon 
any  pretence  whatever  withhold  any  moneys  received 
for  suitors,  on  the  ground  that  any  Clerk  or  Bailiff  may 
be  indebted  to  the  officer  holding  such  money  either  for 
fees  or  costs  or  otherwise  ;  but  all  such  moneys,  when 
received  or  collected,  shall  at  once  be  duly  paid  over  to 
the  order  of  the  party  entitled  to  the  same  without 
reference  to  such  accounts. 

This  is  similar  to  old  rule  97=  The  money,  when  collected,  is  the  property 
of  the  suitor,  and  no  deduction  can  be  m.ide  therefrom  except  for  unpaid  costs 
in  that  action  owing  by  the  suitor. 

165  Where  money  is  received  by  the  Clerk  on  a  suit 
entered  by  a  solicitor  or  agent  who  has  paid  the  deposit^ 
or  is  responsible  for  costs  to  the  clerk,  such  money  shall 
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NOTICES  TO   BE   GIVEN    BY   CLERK. 


Rules    not  without  notice  to  the  solicitor  or  agent  be  paid  out 

to  the  person  beneficially  interested  therein,  unless  upon 

the  order  of  the  Judge. 

The  clerk  is  to  enter  in  the  procedure  book,  form  4,  col.  1,  the  name  of 
the  solicitor  or  agent  who  enters  the  claim.  This  rule  pr.ictically  gives  such 
solicitor  or  agent  a  lien  for  the  amount  of  any  deposit  paid  by  him,  or  any 
costs  which  he  has  paid  to  the  clerk. 


Il 


Notice  to  Defendant  of  Plaintiff  Proceeding  for  Remainder 

of  Claim. 

166.  In  case  the  plaintiff  has  signified  in  writing  his 
intention  to  proceed  for  the  remainder  of  the  demand 
claimed,  the  Clerk  shall  notify  the  defendant,  by  post,  or 
by  sending  notice  to  his  usual  place  of  abode  or  business, 
and  the  notice  shall  state  when  and  where  the  case  is  to 
be  tried. 


The  old  rules  and  practice  provided  no  method  of  ascertaining  whether  or 
not  a  plaintiff  had  signified  to  the  clerk  his  intention  to  proceed  for  the 
remainder  of  the  claim  after  payment  into  court.  The  present  rule  does  not 
provide  what  is  to  be  the  consequence  in  the  event  of  the  clerk  not  notifying 
the  defendant.  If  the  defendant  were  damaged  by  such  want  of  notice,  he 
would  probably  have  a  right  of  action  against  the  clerk.  There  are  various 
cases,  e.f:^.,  rules  80  and  101,  where  the  suit  is  to  proceed  on  failure  of  notice 
by  the  plai'<tiff.  This  rule  does  not  provide  that  the  defendant  shall  be  notified 
of  such  failure. 

Form  of  notice.— For  form  of  notice,  see  form  201. 


Notice,  on  Leave  Granted  to  Defend. 

167.  When  the  Judge  has,  by  order,  granted  leave  to 
a  defendant  to  dispute  the  plaintiff's  claim,  and  the 
defendant  has  left  with  the  Clerk  the  requisite  notice,  as 
provided  by  section  112  of  the  Act,  the  Clerk  shall  send 
to  the  plaintiff,  his  solicitor  or  agent,  notice  of  such 
order,  specifying  at  what  sittings  of  the  Court  the  case 
will  be  tried. 


See  section  112,  vol.  1,  p.  161,  and  rule  121,  supra.     See  also  rule  277, 
infra.     The  rule  is  but  a  carrying  out  of  the  provisions  of  rule  162. 
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168    In  any  case  in  which  the  defendant,  primary    R^'^' 
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debtor  or    garnishee   or   a   third    party   claimant    in   a ' 

garnishee  proceeding  or  any  other  person  intervening  or 
claiming  any  interest  in  the  suit,  has  given  the  Clerk 
notice  that  he  disputes  the  claim  of  the  plaintiff  or  primary 
creditor,  or  any  other  notice  of  which  the  plaintiff  or 
primary  or  attaching  creditor  should  be  informed  before 
the  trial,  or  in  any  ca?3  in  which  it  has  become  the  duty 
of  the  Clerk  to  give  notice  to  any  party  to  a  cause  of  any 
defence,  r.dmission,Judge's  order  or  other  matter,  of  which 
he  should  be  notified  before  the  trial,  such  notice  must 
show  the  place  and  time  of  the  sittings  of  the  Court  at 
which  the  cause  is  to  be  heard. 

This  is  a  repetition  of  52  Vict.,  c.  12,  s.  25,  except  that  the  plaintiff  is 
likewise  to  he  notified  of  any  notice  given  by  a  claimant  or  person  intervening 
in  garnishee  proceedings.     See  also  rule  102. 

Form  of  notice.  —  For  form  of  notice,  see  form  201. 

169.  When  any  notice  required  to  be  given  to  any  of 
the  parties  to  a  suit  is  sent  through  the  post  office,  the 
Clerk  shall  register  the  letter  containing  such  notice,  and 
shall  obtain  and  preserve  with  the  other  papers  in  the 
suit  a  certificate  of  such  registration. 

This  is  similar  to  old  rule  180.  In  some  cases,  notices  are  authorized  by 
postal  card.     Qmete. — Must  or  can  these  be  registered  ?     S^«  rule  123  (a). 

Tender. 

170.  When  a  defendant  pays  money  into  Court,  in 
part  payment  of  the  amount  claimed  (section  125),  or  in 
order  that  he  may  rely  on  the  defence  of  tender  (section 
122),  and  the  plaintiff  does  not  accept  in  satisfaction  of 
the  action  the  sum  so  paid  into  Court,  the  money  shall 
not  be  paid  out  until  after  the  judgment,  and  any  costs 
which  shall  have  been  awarded  to  the  defendant  shall  be 
deducted  therefrom  and  paid  to  the  defendant. 

Taken  from  old  rule  130.  The  money  remains  as  security  to  the  defendant 
for  any  costs  which  may  be  recovered  against  the  plaintiff.  Under  section  127 
of  the  Act,  the  right  to  a  judgment  against  the  plaintiff  therefor  is  also  con- 
ferred :  see  vol.  1,  pp.  178  and  179.  In  cases  of  tender,  section  124  virtually 
provided  the  practice  prescribed  by  this  rule. 
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Rules 
171-173 


SKRVICK   OK    I'APKRS   OK   AiM>EAI-, 

Tender  or  Vaymcut  of  Money  into  Court. 

171.  In  case  a  (It'ftndant  pays  into  Court  a  sum  of 
iiuMiey  in  full  satisfaction  of  plaintiff's  demand,  together 
with  costs,  under  section  125  of  the  Act,  or  pleads  a  ten- 
der before  action  hrouf^dit  and  pays  money  into  Court, 
under  section  Vl'l  of  the  Act,  the  Clerk  shall  j^ive  to  the 
plaintiff  or  his  agent  notice  thereof  forthwith  by  post  (on 
receiving  the  necessary  postage),  or  shall  send  the  same 
to  his  usual  place  of  abode  or  business. 

Sections  Ti'J  ninl  I'iCi  of  ilic  Act  prescribe  the  same  practice  as  directed  1>\ 
this  rule.     S,r  old  rule  H7. 

Form  of  notice.  — K<>r  form  of  notice,  .ur  form  !{»">. 

Application  for  N CIV  Trial. 

112.  In  the  event  of  an  application  for  a  new  trial,  in 
a  case  in  which  the  sum  sought  to  be  recovered  exceeds 
$100,  if  the  evidence  has  been  taken  down  in  writing,  the 
Clerk  shall  forward  the  same  with  such  application  and 
for  the  purposes  thereof. 

Notes  of  evidence. — The  evidence  is  reciuircd  to  he  taken  down  in 
writing;  in  those  actions  when  no  a(;reement  not  to  appeal  has  been  filed. 
Sfi-  section  ll/),  vol.  1,  pp.  ItU  and  lit-").  Sir  also  section  lUr),  vol.  I,  p.  ^IXL 
Sectitm  llf)  jnovided  for  the  transmission  of  the  evidence  for  the  purposes  of 
an  application  for  a  new  trial. 

173.  Upon  application  for  a  new  trial,  when  either 
party  appeals  and  leaves  papers  requiring  service  upon 
the  opposite  party  with  the  Clerk  or  at  his  office,  under 
section  150,  the  Clerk  shall  forthwith  mail,  by  registered 
letter,  all  such  papers  to  the  person  or  party  entitled  to 
the  same,  or  his  solicitor  or  agent,  upon  payment  of  the 
postage  and  his  fees  for  transmitting. 

Where  either  party  fails  to  appoint  an  agent  for  service  of  an  application 
for  a  new  trial  in  an  action  wherein  either  party  may  appeal,  service  of  all 
papers  m.iy  be  made  on  the  Division  Court  clerk.  Section  1.50  of  the  Act 
requires  the  clerk  to  forward  such  papers  by  registered  letter.  This  rule 
requires  payment  of  the  postage  and  fees  for  transmission  to  the  clerk,  but  it 
does  not  provide  who  is  to  p.iy  such  fees.  .Section  150  of  the  Act  makes 
service  upon  the  clerk  in  such  a  case  good  service,  and  does  not  impose  the 
necessity  of  prepayment  of  fees.  If  papers  are  served  upon  the  clerk,  and  the 
party  serving  them  does  not  prepay  the  fees,  it  would,  it  is  submitted,  lie 
improper  for  the  clerk  not  to  forward  them  as  commanded  by  the  Act  :  jvc 
vol.  1,  p.  227. 
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TaXiition  of  Costs, 

174.  Ill  <'vcry  cast;  the  Clerk  shall  make  out  a  hill 
of  costs  ill  detail,  and  the  same  may  he  endorsed  upon  or 
annexed  to  the  ori^'inal  summons  and  may  he  in  the  form 

shown  No. 

(d)  W'h.crc  practicahl(>,  the  costs  of  an  action  or 
matter  shall  he  taxed  hy  the  Clerk  on  the  day 
on  which  the  action  or  matter  is  tried  or 
heard,  atid  every  taxation  shall  he  suhject  to 
revision  hy  the  judj,'^e  or  actinj,'  }udj,'e. 

Tlic  Inst  part  nf  the  rule  is  taken  from  old  rule  X\).  The  second  part  is 
new.  It  is  intended  tiierel>y  that  the  jiidj,'e's  decision  on  the  (|uestion  of  the 
amoimt  of  costs  sliould  lie  olilaineil  at  the  trial;  and  it  is  sidmiilteil  that  jiuli^es 
should,  in  all  cases  in  which  the  court  is  lielil  out  of  their  county  town,  revise 
the  c.ists  in  each  action  on  the  day  of  trial. 

175.  On  payment  of  a  fee  of  ten  cents,  ever\-  Clerk, 
when  recjuired  by  parties  payinj;  costs,  shall  j^ive  a  state- 
ment in  writinj;  of  items  of  all  costs,  includinjjf  Bailiff's 
fees  in  detail,  and  upon  hein^  fiunished  with  the  neces- 
sary postaij^e  or  post  cani,  transmit  the  same  by  post. 

This  rule  is  taken  from  old  nde  17i">.  The  fee  for  detailed  hill  of  costs  was 
formerly  live  cents.  It  is  now  increased  to  ten  cents,  and  the  clerk  is  also 
entitled  to  poslaj;e. 

Returns. 

176.  I  he  Clerk  shall,  on  the  lath  day  of  January  in 
every  year,  make  up,  to  and  inchidinf^  the  Blst  day  of 
December  of  the  previous  year,  a  return  to  the  inspector, 
under  oath  (on  forms  to  be  furnished  to  him),  showinj;^ 
the  agjL^^ef^ate  amount  of  fees,  charges  and  emoluments 
received  by  him,  and  which  he  has  become  entitled  to 
receive  and  has  not  received,  during  the  j'ear. 

This  is  similar  to  section  CH.     See  vol.  1,  p.  oil ;  see  also  old  rule  83. 

177.  He  shall  transmit  to  the  Treasurer  of  the 
Province,  on  the  15th  day  of  January  in  every  year,  a 
duplicate  of  the  said  return,  and  shall  also  pay  to  such 
Treasurer,  for  the  use  of  the  Province,  such  proportion  of 
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RETURNS   OF    HAILIFFS    AT   OPENING    OF    EACH    COURT. 


Rules    tj^g    fggg   j^j^^j    emoluments   earned    by  him   durini?   the 
177-180  -.  ,  ,  .    .  . 
preceding    year    as    under    the    Division     Courts    Act 

(section  59)  he  is  not  entitled  to  retain  to  his  own  use. 
This  is  practically  identical  with  section  GO.     See  vol.  1,  p.  49. 

178.  The  list  of  unclaimed  moneys,  required  by  the 
49th  section  of  the  Act,  shall  be  made  under  oath, 
according  to  the  Form  No.  221,  and  shall,  in  the  month 
of  January  in  each  year,  be  transmitted  by  the  Clerk, 
together  with  the  moneys  (if  any)  therein  mentioned,  to 
the  County  Crown  Attorney,  ari,  if  no  money  remains 
unclaimed,  the  fact  shall  be  stated  in  the  affidavit. 

This  is  similar  to  old  rule  84.  See  also  section  49,  vol.  1,  p.  39.  It  is 
necessary  for  the  clerk  to  put  up  a  copy  of  the  return  in  his  office,  and  allow  it 
to  remain  there  at  all  times ;  and  during  court  hours  the  same  must  be 
exhibited  in  some  conspicuous  part  of  the  court  house,  or  place  where  the  court 
is  held.     See  section  49,  sub-section  2, 

179.  At  the  opening  of  every  Court,  and  at  such  other 
times  as  the  Judge  shall  require,  the  Clerk  shall  lay 
before  the  Judge  the  returns  of  Bailiffs,  under  rule  198, 
duly  certified  under  rule  194.     (See  Form  239.) 

This  is  similar  to  old  rule  172.  The  clerk  should  see  that  the  bailiff  has 
made  his  return  prior  to  the  opening  of  the  court.  It  is  advisable  that  these 
returns  should  be  carefully  inspected  by  the  judge,  as  it  is  only  by  faithful  dis- 
charge of  duty  1  y  the  bailiff  under  executions  that  the  Division  Courts  can 
be  made  efficient. 

180.  The  Clerk  shall,  at  every  sitting  of  the  Court, 
report  in  writing  to  the  Judge  as  to  the  several  sureties 
of  himself  and  Bailiff  or  Bailiffs  of  his  Court,  showing 
whether  any  of  them  have  died,  become  insolvent,  or  left 
the  county  since  his  last  report,  and  mentioning  any 
facts  connected  therewith  which  ought  to  be  made  known 
to  the  Judge. 

This  is  similar  to  old  rule  173.  The  security  covenant  is  an  important 
protection  to  suitors  in  Division  Courts.  The  judge  is,  in  the  event  of  any 
surety  dying,  being  a  resident  out  of  Ontario  or  insolvent,  to  notify  the  clerk 
or  bailiff  thereof;  and  if  such  security  is  not  renewed  within  one  month  after 
notice,  the  office  is  forfeited.     See  section  40,  vol.  1,  p.  33. 
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The  duties  imposed  upon  the  judge  with  reference  to  security  are  part  of     Rules 
his  judicial  duties  :  see  section  31,  vol.  1,  p.  23.    It  has  been  found  necessary  180-182 

by  the  inspector  of  Division  Courts  that  a  personal  inspection  at  the  oftice  of 

the  clerks  of  the  peace  of  the  covenants  filed  by  officers  of  the  court  is  neces- 
sary.    See  Report  of  Inspector,  Dec.  31,  1893. 

Bond  of  Guarantee  Company.— Where  the  security  for  a  clerk  or 
bailiff  is  Ijy  a  policy  in  the  (Guarantee  Company,  it  is  necessary  that  a  renewal 
receipt  for  that  purpose  should  be  filed  with  the  clerk  of  the  peace  and 
attached  to  the  covenant  to  which  it  refers.     See  57  Vict.,  c.  23,  s.  1. 


181.  Every  Division  Court  Clerk  shall  make  a  return 
to  the  Inspector  of  Division  Courts,  on  or  before  the 
15th  day  of  January  in  every  year,  showing  the  number 
of  judgment  debtors  who,  during  the  twelve  months 
ending  the  31st  day  of  December  previously,  were 
ordered  to  be  committed,  and  also  of  those  who  were 
actually  committed,  under  each  of  the  five  heads 
mentioned  in  section  2-40  of  the  Act. 

This  is  similar  to  55  Vict.,  c.  11,  s.  4.     See  section  248,  vol.  1,  p.  335. 


Transfer  of  Cases  to  the  High  Court. 

182.  Where  an  order  of  transfer  is  made,  under  The 
Judicature  Act  or  The  Division  Courts  Act,  the  Clerk  of 
the  Court  in  which  the  proceedings  were  instituted,  or 
the  suit  is  pending,  shall  annex  together  all  the  pro- 
ceedings and  papers  filed  with  him,  and  transmit  the  same, 
together  with  the  order  of  transference  or  a  copy  thereof, 
to  such   officer  of  the  High  Court  as  the  order  directs. 

Certiorari. — An  order  of  certiorari  transferring  the  action  to  the  High 
Court  may  be  made  :  — 

(a)  Under  section  179  of  the  Act,  where  the  debt  exceeds  $40,  and  the 
case  is  a  fit  one  to  be  tried  in  the  High  Court.  See  vol.  1, 
pp.  106-108. 

(A)  Where  the  title  to  land  is  in  question  :  57  Vict.,  c.  23,  s.  16. 

(()  Where  the  validity  of  a  devise,  bequest,  or  limitation  under  a  will 
or  settlement  is  disputed  :  57  Vict.,  c.  23,  s.  16. 

Form  of  order. — For  form  of  order,  see  C.  R.,  form  156.  See  also 
additional  forms. 
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KAILIFF    TO    MAKE    SERVICE    PROMPTLY. 

Bailiff's  Duties. 

183.  Every  Bailiff  receiving  summons  for  service 
from  a  Clerk,  shall  promptly  serve  the  same,  and  shall 
immediately  after  service  has  been  effected  malce  a 
return  to  such  Clerk,  showing  the  mode  of  service,  and 
unless  such  return  be  duly  made  within  six  days  after 
such  service,  the  Bailiff  shall  not  be  entitled  to  the  fee 
for  return  and  attendance  and  making  affidavit ;  and, 
where  a  summons  has  not  been  served,  the  Bailiff  shall, 
in^mediately  after  the  time  for  service  has  expired,  return 
the  same  to  the  Clerk,  stating  the  reason  for  non-service, 
in  writing,  on  the  back  of  the  summons. 

This  is  taken  from  old  rule  90. 

Immediately  after  Serviee.— This  contemplates  that  there  shall  be 
no  delay  on  the  part  ol"  the  bailiff  in  returning  the  summons.  See  vol.  1, 
pp.  to,  l(i2,  and  371. 

Showing  mode  of  service.— The  affidavit  of  service  should  show 
upon  whom  thf-  sunmions  has  been  served,  and  where  and  when. 

Fees  tOl'  return.— The  clerk  must  not  tax  the  bailiff  his  fees  for  return 
and  attendance  and  making  affidavit  unless  this  rule  is  complied  with. 

Summons  not  served. — if  the  summons  is  not  served  at  a  time  when 
the  requisite  number  of  days  can  expire  before  the  court  at  which  it  is  return- 
able, the  bailiff  must  immediately  return  the  same,  endorsing  on  the  back 
thereof  in  writing  the  reason  for  non-service. 

184.  The  Bailiff  shall  ^.ttend  every  sittings  of  the 
Court  at  the  place  appointed  for  holding  the  same,  at 
such  time  as  shall  be  required  by  the  Judge,  and  shall 
see  that  all  suitable  preparations  are  made  for  the  proper 
accommodation  of  the  Court.  He  shall  make  all  neces- 
sary proclamations,  preserve  order,  call  the  parties  and 
witnesses,  and  perform  such  other  duties  thereat  as  may 
be  imposed  by  the  Judge. 

Taken  from  old  rule  91. 

Preserve  order. — The  bailiff  is  invested  with  the  authority  of  a  constable 
during  the  actual  holding  of  the  court.     Sec  section  52,  vol.  1,  p.  43. 

185.  The  Bailiff  shall  keep  a  book  (see  Form  No.  11), 
to  be  called  "The  Bailiff's  Process  Book,"  and  he  shall 
enter  therein  every  warrant  or  execution  which  shall 
have  been  delivered  to  him  to  execute,  and   shall  enter 
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from  time  to  time  therein  what  he  shall  have  done  under  ''"'®  *^^ 
or  with  such  warrant  or  execution  ;  and  if  the  same  be  ~~~ 
not  executed  according  to  the  exigency  thereof,  why  it 
was  not  so  executed  ;  and  he  shall,  at  all  reasonable 
times,  give  to  every  party  interested  every  information 
he  may  require  as  to  the  execution  or  non-execution  of 
any  such  warrant  or  execution  ;  and  the  book  so  required 
to  be  kept  shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  Judge  or  Clerk. 

(a)  Bailiffs  must  return  an  execution  within  thirty 
days  prescribed  by  the  Act  (section  220) 
unless  it  has  been  renewed  at  the  instance  of 
the  execution  creditor  before  the  expiration  of 
the  thirty  days,  or,  unless  the  sei;jure  under 
the  execution  has  been  so  recent,  that  he  has 
been  unable  advertise  and  sell  the  property 
within  the  thirty  days  ;  in  which  latter  case 
he  must  make  a  report  to  the  Clerk  of  the 
condition  of  matters  and  of  the  facts  of  the 
case,  so  as  to  enable  the  Clerk  to  report  them 
to  the  execution  creditor. 

(6)  In  case  the  Bailiff  has  offered  the  property  for 
sale  (after  duly  advertising  it),  without  being 
able  to  either  effect  a  sale  or  to  realize  a 
reasonable  amount  therefor,  he  must  not 
sacrifice  the  property,  but  must  offer  it  for 
sale  again,  if  within  the  thirty  days,  and  if 
after  the  thirty  days  and  the  execution  has 
not  been  renewed,  the  execution  must  be 
returned  property  on  hand  for  want  of  buyers. 

(c)  If  an  execution  is  returned  b}-  the  Bailiff  properly 
on  hand  for  want  of  buyers,  after  the  thirty 
days,  the  Clerk  cannot  renew  the  execution, 
but  must  issue  another  process — directing  the 
Bailiff  to  sell  the  property  on  hand  for  what 
it  will  bring. 
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ENDORSEMENTS    ON    WARRANT   OF    COMMITMENT. 

(d)  The  whole  of  the  money  for  debt  {or  damages, 
costs,  interest,  Bailiff's  fees  and  percentage 
(but  not  disbursements)  must  be  paid  over  by 
the  Bailiff  to  the  Clerk  from  whom  he  received 
the  execution  ;  and  after  the  Bailiff's  fees  and 
charges  are  duly  taxed,  the  Clerk  must  pay 
the  Bailiff's  proper  taxable  fees  on  executions, 
duly  returned  according  to  law,  and  none 
others. 

The  first  ]iart  is  similar  to  old  rule  92. 

It  is  important  that  the  bailiff  should  comply  with  this  rule,  so  as  to  protect 
himself  in  the  event  of  any  proceedings  being  taken  against  him  for  neglect  of 
duty. 

Renewal  of  execution. — Renewal  of  execution  must  take  place  at  the 
instance  of  the  execution  creditor  before  the  expiration  of  thirty  days,  unless  a 
seizure  has  been  made  thereunder.  The  renewal  cannot  take  place  if  thirty 
days  have  expired  since  its  issue  without  renewal.     See  vol.  1,  p.  308. 

Property  on  hand. — It  is  the  bailiff's  duty  to  ol)tain  a  reasonable  price 
for  all  goods  offered  for  sale  under  execution.  If  he  is  unable  to  sell  for  such 
price,  the  clerk  must  issue  a  further  warrant  known  in  the  High  Court  as  a 
writ  o^  veiidilioni  i:\/>o)ias.  Under  this  warrant,  the  bailiff  will  be  justified  in 
selling  the  goods  for  what  they  will  bring. 

Return  to  clerk. — The  only  deduction  which  the  bailiff  would  be 
entitled  to  make  from  the  expenses  of  sale  are  his  disbursements.  All  other 
moneys  levied  must  be  paid  over  to  the  clerk.  The  bailiff  cannot  set  off 
against  the  money  so  received  any  sum  due  to  him  by  the  clerk  for  fees  or 
costs.     See  rule  104. 

186.  Every  Bailiff  receiving  any  money  by  virtue  of 
his  office,  shall,  immediately  after  the  receipt  thereof, 
pay  over  the  same  to  the  proper  Clerk,  and  neglecting  or 
failing  to  do  so,  shall  be  subjected  to  the  loss  of  his  office. 


This  is  taken  from  old  rule  96. 

Immediately.  —This    means    at 
pp.  40,  U>'2,  and  371. 


the    first    opportunity.     Sec  vol.    1, 


187.  The  Bailiff  or  other  officer  executing  any  warrant 
of  commitment,  shall,  at  the  time  of  delivering  the  party 
arrested  to  the  gaoler,  deliver  to  such  gaoler  the 
warrant  of  commitment,  and  shall  endorse  thereon  the 
amount  of  his  fees  and  mileage,  and  a  statement  of  the 
actual  day  of  the  arrest. 

This  is  taken  from  old  rule  103. 
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Amount  of  fees  and  mileage.— The  bailiff  is  required  to  endorse     Rules 
the  amount  of  his  fees  and  miieaj^e,  so  that  the  debtor  may  ascertain  the  full  187-190 
amount  required  to  obtain  his  discharge  under  section  244.     See  vol.  1,  p.  3.'i3. 

Actual  day  of  arrest.— it  is  presumed  that  it  is  intended  that  the 
term  of  imprisonment  shall  commence  from  the  moment  of  the  arrest  by  the 
bailiff,  and  that  the  gaoler  is  to  compute  the  time  the  debtor  was  in  the  custody 
of  the  bailiff  in  determining  the  period  of  detention.  If,  however,  the  gaoler 
does  not  detain  the  prisoner  longer  than  the  period  mentioned  in  the 
warrant,  although  he  may  have  been  in  custody  prior  to  the  day  of  his  delivery 
to  the  gaoler,  the  gaoler  is  not  liable  :  Henderson  v.  I'reston,  21  Q.  H.  L).  .%2. 

188.  The  Bailiff  receiving  an  execution  shall  im- 
mediately endorse  on  the  sam<-  a  correct  statement  of 
the  day  and  hour  of  the  day  when  he  receives  such 
execution,  and,  in  addition  to  the  formal  return 
(Forms  235  to  237  inclusive)  on  every  execution  returned, 
he  shall  give  a  correct  and  full  statement  of  the  parti- 
culars, in  detail,  of  all  his  charges  made  for  fees  and 
disbursements  in  the  execution  thereof;  and  a  similar 
statement  in  making  returns  of  writs  of  replevin  and 
attachment. 

This  is  similar  to  old  rule  176. 

Immediately  means  instanter.  Vol.  1,  p.  40.  The  object  of  making  the 
endorsement  was  formerly  to  determine  the  priority  between  an  execution  issued 
from  the  Division  Court  and  one  held  by  the  sheriff.  The  endorsement  is  not 
now  of  any  practical  utility,  owing  to  the  provisions  of  The  Creditors'  Relief 
Act. 

In  detail. — A  general  statement  would  be  insufficient.  Each  item  of 
fees  and  disbursements  must  be  properly  set  forth. 

189.  Every  Bailiff  shall  keep  a  cash  book  (Form 
No.  13),  in  which  shall  be  entered  all  payments  received 
by  him  of  moneys  on  executions  or  otherwise,  from  the 
defendants  or  garnishees  or  others. 

Cash  book. — This  book  is  in  additi(in  to  the  book  which  the  bailiff  is 
required  to  keep  under  section  tiK  :  see  vol.  1,  p.  53.  It  is  the  duly  of  the 
inspector  to  see  that  this  rule  is  complied  with  :  see  vol.  1,  p.  (il. 

190.  I"  case  a  "  summons  "  is  not  served  in  time  to 
make  the  notice  of  the  sittings  of  the  Court,  at  the  foot 
of  "warning  No.  2,"  available  for  the  information  of  the 
defendant,  the  Bailiff  shall  return  the  same  forthwith  to 
the  Clerk  who  issued  the  summons,  and  the  Clerk  shall 
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Rules    add  a  new  notice  of  the   proper  da^•s  of  the  week  and 

month  on  which  the  two  or  more  ensuing  sittings  of  the 

Court  are  to  be  held,  and  shall  forthwith  return  or 
transmit  the  same  to  the  Bailiff  for  service,  and  the 
proceeding  herein  directed  may  be  repeated  from  time  to 
time  until  due  service  is  effected. 

Not  served  in  time.— .S^^f  rules  17  ami  IH.  See  al.'io  sections  82,  9(5, 
and  1)7,  vol.  1,  p.  l'J!».  The  bailitl"  shoiiUl  relurn  the  reason  of  non-service: 
see  rule  18.S. 

"  Forthwith." — This  isequivalenl  to  "immediately,"  and  means  without 
any  delay.  If  the  summons  is  not  servetl  within  one  year,  it  will  be  necessary 
to  obtain  an  order  for  renewal  under  rule  25  :  see  pp.  14,  15. 

191.  In  case  such  summons  has  been  sent  to  a 
foreign  Court  the  Bailiff  shall  return  it  to  the  Clerk  of 
that  Court  for  transmission  to  the  Clerk  of  the  Home 
Court,  who  shall  add  the  new  notice  above  provided  for. 

See  notes  to  rule  1!)0. 

It  is  no  doubt  intended  that  the  clerk  of  the  home  court  shall  forthwith 
return  the  summons  to  the  clerk  of  the  foreign  court,  who  shall  forthwiih 
(ieliver  the  same  to  the  bailifl  for  service. 
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192.  Every  summons  must  be  served  ten  or  fifteen 
days  (according  to  the  residence  of  the  defendant)  before 
the  holding  of  the  Court  at  which  it  is  returnable  (neither 
the  day  of  service  nor  the  day  of  holding  the  Court  to  be 
counted). 

This  is  virtuall)  a  repetition  of  rules  17  and  IH,  and  of  sections  90  and  97 
of  the  Act  :  see  vol.  1,  p.  129. 

193.  At  every  sittings  and  at  such  other  times  as  the 
Judge  shall  require,  the  Bailiff  shall  deliver  to  the  Clerk 
of  the  Court  a  statement  or  return  on  oath,  (Form  1239), 
of  every  warrant  and  writ  of  execution  in  his  hands,  and 
of  what  shall  have  been  done  since  his  last  return,  under 
every  warrant  and  writ  of  execution,  which  he  shall  have 
been  required  to  execute. 

This  is  practically  identical  with  old  rule  93. 

It  is  the  duty  of  the  clerk  at  the  opening  of  every  court,  and  at  such  other 
times  as  the  judge  shall  require,  to  lay  the  returns  before  the  judge :  see  rule  179. 
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194.  The  return  mentioned  in  the  last  rule  shall  be    ^"'®^ 
filed  by  the  Clerk  in  his  office,  and  be  open,  without  fee, 

to  the  inspection  of  any  person  interested  ;  and  the  Clerk 
shall  examine  such  return,  and  if  found  correct  and 
complete,  within  ten  days  after  the  receipt  thereof,  shall 
endorse  thereon  a  memorandum  in  the  following  words: 
"  I  have  carefully  examined  the  within  return,  the  same 
is  full,  true,  and  correct  in  every  particular,  to  the  best  of 
my  knowledge  and  belief.     Dated  the  day  of 

18     ,  Clerk."     And  if  such  return  be 

found  by  the  Clerk  to  be  incorrect  or  incomplete,  he  siiall 
forthwith  give  notice  thereof  to  the  Judge,  and  if  no 
return  be  made  he  shall  notify  the  Judge. 

This  is  taken  from  old  rule  94. 

The  clerk  should,  to  protect  himself  from  liability,  make  a  careful 
examination  into  the  facts  stated  in  the  return  before  sii^ning  certificate. 

195.  Ii^  case  the  proceedings  in  an\-  suit  shall  be 
iiindered  or  delayed  by  the  neglect  or  misconduct  of  the 
Clerk  or  l^ailifl' of  a  Foreign  Court  or  of  the  Home  Court, 
the  Clerk  or  Bailiff  causing  the  same  shall  forfeit  all  fees 
in  such  suit,  and  shall,  in  addition  thereto,  pay  any  loss 
or  damage  that  mny  result  from  such  hindrance  or  delay 
to  the  party  suffering  therefrom. 

This  is  similar  to  old  rule  98. 

The  sureties  of  the  clerk  or  bailifl  would  be  responsil)le  for  the  neglect  or 
misconduct  :  see  section  1^7,  vol.  1,  p.  .S2  ;  see  also  pp.  '21-',i0. 

196.  No  Clerk  or  Bailiff  shall,  directly  or  indirectly, 
purchase  or  be  concerned  in  the  purchase,  or  have  any 
personal  interest  in  a  suit  or  judgment  or  claim  in  suit, 
in  the  Court  of  which  he  shall  be  an  officer,  and  any 
Clerk  or  Bailiff  transgressing  this  rule  shall  be  subjected 
to  the  loss  of  his  office. 

This  is  similar  to  old  rule  99. 

The  clerks  and  bailiffs  must  l)e  absolutely  independent,  and  must  not  allow 
their  interest  to  conflict  with  their  duty  in  any  way.  Clerks  and  bailiffs  are 
also  jirohibiled  from  purchasing  goods  sold  under  execution  :  sec  section  234, 
vol.  1,  p.  320. 
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BAILIFFS   CANNOT    RECEIVE    PAYMENT   OF   CLAIMS. 

197.  No  Clerk  or  Bailiff  shall,  either  by  himself  or  his 
partner  in  business,  be  engaged  either  directly  or  in- 
directly as  agent  for  any  party,  during  the  conduct  of  the 
cause  in  Court, — and  any  Clerk  or  Bailiff  transgressing 
this  rule  shall  be  subjected  to  the  loss  of  his  office. 

Similar  to  old  rule  100. 

Clerks  and  bailiffs  are  also  prohibited  from  taking  any  commission,  charge, 
expense,  fee,  or  reward,  for  or  in  connection  with  the  collection  of  any  debt  or 
claim  which  has  been,  or  may,  or  can  be  sued  in  their  courts  :  see  section  5H, 
vol.  1,  pp.  47,48. 

198.  In  case  a  defendant  determines  to  settle  an  action 
or  pay  the  demand  of  a  plaintiff,  or  pays  money  into 
Court  under  section  125,  such  settlement  of  the  amount 
or  payment  of  money  into  Court,  must  be  made  with  or 
to  the  Clerk  of  the  Division  Court  in  which  the  suit  was 
entered,  or  the  proceedings  thereof  are  being  carried  on. 

This  rule  is  merely  declaratory  of  the  fact  that  the  court  from  which  the 
process  issued  is  the  only  court  in  which  any  proceeding  can  be  iaken,  not- 
withstanding services  made  through  a  foreign  court :  see  rule  154  {/;). 

199.  No  Bailiff  of  any  Court  shall  have  the  right  or 
be  allowed  to  take  or  receive  any  money  from  any  de- 
fendant or  party  in  any  cause,  either  in  settlement  or  on 
account  of  any  debt  sued  or  claimed,  or  of  the  costs 
thereon,  except  in  cases  in  which  he  has  an  execution  in 
his  hands  against  the  defendant  or  party,  or  a  warrant  of 
commitment,  and  no  Clerk  shall  have  the  right  or  be 
allowed  to  take  or  receive  any  money  from  any  defendant 
or  party  in  any  cause,  either  in  settlement  or  on  account 
of  any  debt  or  costs,  unless  a  suit  has  been  commenced 
in  his  own  Court  for  the  recovery  thereof,  or  the  claim 
is  actually  in  his  hands  for  suit,  or  a  transcript  of  judg- 
ment against  the  defendant  or  party  has  been  sent  to  him 
from  some  other  Court. 

The  duty  of  a  bailiff  prior  to  his  receiving  an  execution  is  merely  to  serve 
papers  entrusted  to  him  for  that  imtpose. 

The  duty  of  a  clerk  under  this  rule,  and  under  section  58,  is  to  collect  no 
money  except  after  a  claim  has  been  delivered  to  him  for  suit,  or  judgment 
has  been  actually  recovered  in  another  court  and  a  transcript  has  been  received 
by  him. 
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Judgment  Simimous. 

200.  A  party  having  an  unsatisfied  judgment,  who" 
desires  to  proceed  under  the  235th  and  subsequent  sec- 
tions of  the  Act,  shall  file  with  the  Clerk  an  affidavit 
(Form  No.  33),  or  to  the  like  effect,  and  thereupon  a 
summons  (P'orm  No.  54),  bearing  the  proper  new  number 
in  its  order,  shall  be  issued  ;  if  the  proceeding  be  taken  in 
a  Division  Court  other  than  that  in  which  the  judgment 
was  entered,  there  shall  be  delivered  to  the  Clerk  a 
transcript  of  such  judgment. 

See  section  235,  vol.  1,  p.  .S21. 

Transcript  of  such  judgment.— if  the  judgment  is  recovered  in  the 
court  in  the  county  where  the  defendnnt  resides  or  carries  on  business,  a 
judjjment  summons  may  be  issued  from  such  court.  If  he  resides  in  another 
county,  a  tr.inscript  must  be  issued  to  the  division  in  which  he  resides  or  carries 
on  business. 

201.  In  order  that  a  party  who  after  examination  has 
been  discharged  by  the  Judge  may  not  be  again  sum- 
moned for  examination  at  the  suit  of  the  same  or  any 
other  creditor,  without  notice  of  such  examination,  every 
Clerk  shall  keep  a  book  in  which  entries  may  be  made  in 
the  form  of  an  index,  to  be  called  the  "Judgment  Debtors' 
Book,"  (Form  8)  in  which  shall  be  entered  the  date 
when  each  judgment  debtor  was  examined  and  discharged 
by  the  Judge,  together  with  the  number  and  style  of  the 
cause  in  which  he  was  summoned  and  examined. 

This  is  a  new  provision,  and  is  intended  to  secure  to  a  judgment  debtor 
the  protection  prescribed  l)y  section  '2.39  :  .vf  vol.  1,  pp.  324,  32").  For  form 
of  atfulavit  for  the  purpose  of  obtaining  an  order  under  such  section,  see  form 

The  clerk  should,  before  issuing  a  judgment  summons,  CNamine  the  judg- 
ment debtors'  book  to  as^certain  whether  such  judgment  debtor  has  been 
discharged,  and  if  he  finds  his  name  entered  therein  he  should  refuse  to  issue 
the  summons;  otherwise  he  may  render  himself  lialile  to  action. 

202.  In  case  a  judgment  debtor  who  resides  more 
than  three  miles  from  the  place  of  the  sitting  of  the 
Court,  is  summoned  under  section  235  of  the  Act,  and 
does  not  attend,  such  non-attendance  shall  not  be  con- 
sidered wilful,  unless  he  shall  have  been  paid  or  tendered, 
when  summoned,  a  sum  equal  to  seventy-five  cents  for 
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his  cI.'in's  attendance,  and  ten  cents  for  each  mile  from 
his  phice  of  residence  to  the  place  of  such  sitting  of  the 
Court.  Such  payment  to  be  costs  in  the  cause  unless 
otiierwise  ordered  b}-  the  Judge. 

This  is  a  new  provision.  Under  the  law  as  it  has  hitherto  existed,  a 
jiid^nieiU  iiiijjlit  be  recovered  against  a  jierson  residing  or  carrying  on  business 
in  a  part  of  tlie  county  remote  from  the  place  of  sitting  of  the  court  ;  and 
although  poor  and  unable  to  pay  his  debts  he  was  com])elled,  imder  the 
penalty  of  imprisonment,  to  travel  to  the  Court  for  the  purpose  of  examination 
at  his  own  expense. 

Warrants  of  Commitment. 

203.  Warrants  of  commitment  shall  bear  date  on  the 
day  on  which  the  order  for  commitment  is  made,  and 
shall  have  endorsed  thereon  the  amount  of  debt  and  costs 
on  such  proceedings,  or  of  tine  and  costs  up  to  the  time 
of  its  delivery  to  the  Bailiff  for  execution,  and  shall  con- 
tinue in  force  for  si.x  calendar  months  from  such  date 
and  no  longer,  unless  renewed  by  an  ex  parte  order  of  tiie 
Judge  upon  affidavit  showing  the  cause  of  the  non-execu- 
tion, and  that  the  moneys  payable  thereunder  have  not 
been  satisfied.     (Forms  102  and  IG'ia.) 

Taken  from  old  rule  It^l. 

Hitherto  a  warrant  of  commitment  has  beer  in  force  for  three  months 
from  the  date  of  the  order,  and  no  longer,  unless  renewed.  The  time  is  now- 
extended  to  six  months.  The  day  of  tiie  making  of  the  order  is  not  inchuleil. 
Upon  the  warrant  is  endorsed  the  full  nniount  due  at  the  time  of  its  delivery 
to  the  bailiff;  and  the  bailiff  is  recpured  by  rule  1H7  to  emlorse  his  fees 
thereon.  The  delitor  may,  therefore,  njion  an  inspection  of  the  warrant, 
ascertain  the  full  an;ount  he  must  jiay  to  obtain  his  discharge.  The  amount 
nnist  be  paid  to  the  clerk  of  the  court,  and  upon  his  certificate  tlie  debtor  will 
be  entitled  to  his  discharge  :  ste  section  "244,  vol.  1,  p.  Xi'^.  The  debtor  may 
also  be  discharged  by  leave  of  the  judge. 

204.  Upon  application  (which  may  be  made  ex  parte) 
founded  upon  affidavit,  showing  to  the  satisfaction  of  the 
Judge  the  cause  of  the  non-execution  of  such  warrant 
and  that  the  moneys  payable  thereunder  have  not  been 
satisfied,  such  Judge  may,  during  the  continuance  of  the 
warrant  of  commitment,  order  that  the  same  may  be 
renewed  for  a  further  period.  Such  renewal  shall  not  be 
for  a  period  exceeding  six  calendar  months,  and  may,  in 
the  discretion  of  the  Judge,  be  for  a  less  period. 
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This  rule  is  a  modification  of  the  conoiuding  pari  of  rule  •JO.S.     It  limits     Rules 
the  renewal  to  six  months.     The  applicalii.n   must  he  made  while  the  lirst  204-206 
warrant  is  in  force  ;  .fit' notes  to  rule  2ij.     ( )nly  one  renewal  is  provided  for,  — 

and  it  would  seem  that  the  life  of  an  onler  of  ccnmiitment   cannot  exceed 
twelve  months. 

205.  The  renewal  of  a  \Yarrant  shall  be  made  by  the 
Clerk,  and  shall  be  marked  on  theniarj^in  of  the  warrant, 
or  by  endorsing  thereon — "  Renewed  by  Judge's  order 
for  calendar  months  from  the  day  of 

,  A.D.  18     . 

X.Y., 

Clerk." 

The  order  should  he  filed  with  the  clerk,  who  will  then  make  the  necessary 
endorsement.  The  clerk  should  enter  the  order  antl  the  renewal  in  the  pro- 
cedure book. 

Payment  on  A  rrest. 

206.  When  a  warrant  of  commitment  is  issued,  the 
defendant  may,  at  any  time  before  his  body  is  delivered 
into  the  custody  of  the  gaoler,  pay  to  the  Bailiff  the 
amount  endorsed  on  the  warrant,  as  that  on  the  payment 
of  which  he  may  be  discharged,  and  the  Bailiff  shall 
forthwith  give  a  receipt  therefor.  On  receiving  such 
amount,  or  at  the  request  of  the  judgment  creditor,  in 
writing,  the  Bailiff  shall  discharge  the  defendant,  and 
shall,  within  twenty-four  hours  after  receiving  such 
amount,  pay  over  the  same  to  the  Clerk  of  the  Court 
who  issued  the  warrant. 

This  rule  is  similar  to  English  C.C.R.,  1SS<),  Ord.  xxv.,  r.  24. 

The  bailiff  is  entitled  to  receive  the  amount  endorsed  on  the  warrant,  and 
must  then  discharge  the  prisoner.  No  provision  seems  to  be  made  for  the 
costs  of  the  bailiff  of  executing  the  warnint,  and  the  bailiff  is  not  retpiired  to 
endorse  his  fees  upon  the  warrant  until  he  delivers  the  party  arreste<l  to  the 
gaoler. 

Discharge  on  request  of  judgment  ereditop.— if  the  judgment 

creditor  requests  in  writing  that  the  debtor  be  discharged,  and  the  bailiff 
receives  such  request  prior  to  delivering  the  prisoner  to  the  gaoler,  he  has  no 
option  but  to  discharge  him. 

Payment  to  plaintiff.  — if  the  debtor  pays  the  debt  and  costs  to  the 
execu.ion  creditor,  but  makes  no  application  to  the  court,  and  he  is  subse- 
quently arrested  by  the  bailiff,  the  arrest  is  legal  :  Davis  v.  Fletcher^ 
'-'E.,  15..^P:.  271. 
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SUHSTITUTION    OF   ANOTHER    PERSON   AS    PLAINTIFF. 


Rule  207 


AMENDMENTS   AND   CHANGE    OF    I'ARTIES. 


207.  Where  an  action  has  been  commenced  in  the 
name  of  the  wrong  person  as  plaintiff,  or  where  it  is 
doubtful  whether  it  has  been  commenced  in  the  name  of 
the  right  plaintiff  or  plaintiffs,  the  Court  or  a  Judge,  if 
satisfied  that  it  has  been  so  commenced,  through  a  bona 
fide  mistake,  arid  that  it  is  necessary  for  the  determination 
of  the  real  matter  in  dispute  so  to  do,  may  order  any 
other  person  or  persons  to  be  substituted  or  added  as 
plaintiff  or  plaintiffs,  upon  such  terms  as  may  seem  just, 
but  no  person  shall  be  added  or  substituted  as  a  plaintiff 
without  his  own  consent. 


Taken    from 
Orel,  xiv.,  r.  1. 


C.R.   445  and   C.K.    .324  {f>).      English    C.C.R.,   18H9, 


Material  necessary. — it  should  be  shown  in  the  material  l)rought 
before  the  judge  that  the  action  had  been  commenced  in  the  name  of  the 
wrong  person  as  plaintiff,  or  that  it  was  doubtful  whether  it  was  commenccil 
in  the  name  of  tiie  right  plaintiff,  and  that  it  had  been  so  commenced  through 
a  /v«rt  Ji(/e  mistake,  and  that  it  was  necessary  for  the  determination  of  the  real 
matter  in  dispute,  that  is,  in  the  action  so  commenced,  to  add  the  proposed 
plc'ntiffs.  The  real  matter  in  dispute  means  the  real  matter  in  dispute  in  the 
action  commenced,  and  no  order  can  be  made  for  the  addition  of  a  plaintiff 
who  would  not  be  a  proper  party  to  the  action  commenced,  but  would  be  a 
proper  party  in  an  action  distinct  from  the  action  commenced,  and  one  which 
the  plaintiff  in  that  action  could  not  maintain  :  Tinning  v.  Bingham,  16  Pr.  110; 
New  Brewery  Co.  v.  Mammah,  W.N.  (1877)  35. 

Notice  of  motion. — The  application  must  be  made  either  at  the  trial 
or  by  notice  of  motion  or  summons :  see  rule  249.  The  order  would  not  l)e 
made  ex  parte:  Tildesley  v.  Harper,  3  Ch.D.  277.  The  application  can  only 
be  made  by  a  plaintiff:  Clowes  v.  Hiiliard,  4  Ch.D.  413. 

Wliat  is  a  bona  fide  mistake  ?— if,  after  action  brought,  it  is  dis- 
covered that  some  person  ought  to  have  been  included  as  plaintiff,  as  where  a 
new  partner  had  come  into  a  firm  before  the  contract  or  dealing  in  question, 
such  person  might  be  added  as  plaintiff  :  Turquand  v.  Fearon,  4  Q.R.D.  280. 
If  an  action  be  iirought  upon  a  document,  e.g.,  a  covenant  or  guarantee,  and 
it  be  discovered  after  action  that  in  order  to  obtain  relief  from  that  document 
or  to  have  it  construed,  it  is  necessary  that  some  other  person  should  be  made 
plaintiff,  (he  addition  of  such  person  would  be  allowed  :  Ayscough  v.  Bullar, 
4  Ch.D.  .341.  A  mistake  may  be  either  of  law  or  fact:  Ducket  v.  Cover, 
G  Ch.D.  82. 

Should  an  action  be  brought  for  debt  and  it  should  be  discovered  that  the 
debt  had  been  assigned  (or,  if  brought  by  the  assignee,  that  it  did  not  pass 
under  an  assignment),  it  would  be  proper  to  add  either  the  assignee  or  the 
original  debtor,  as  the  case  might  be,  so  as  to  determine  the  real  question : 
Woodward  v.  Shields,  .32  C.  P.  282.  In  such  a  case,  if  the  original  plaintiff 
were  willing  and  the  party  legally  entitled  were  really  the  beneficial  owner 
of  the  debt,  he  might  be  given  the  conduct  of  the  action  :  Emden  v.  Carte, 
17  Ch.D.  169. 
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HOW    AMKNDMKNTS    MAY    DlC    MADK. 


Ill 
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Consent  of  adult  plaintiff.— The  Judicalure  Act  rf()uires  tlu-  CDnseiU     Rules 
of  the  party  so  added  to  Im  in  writinjj.     This  rule  does  not  impose  any  such  207-rilO 

condition.     The  judge  must,  however,  lie  satisfied  that  he  is  a  c(.nsenting 

party,  as  the  defendant  must  not  he  exposed  to  the  risk  that  the  ad'.dt  plaintitl' 
may  come  at  some  future  period  and  ask  to  have  the  proceedings  stayed  on 
the  ground  that  he  did  not  authorize  them,  so  that  the  plaintitT  cannot  get  the 
costs  from  him  :  per  Field,  J.,  Tanjuand  v.  Fearon,  4  (^.15. 1).  2S.S. 

208*  In  case  it  is  fouiicl  that  a  wronj^  P^irty,  as 
defendant,  primary  debtor  or  ^'arnishee,  has  been  sued 
or  served  with  a  summons,  and  it  is  desired  to  add  a 
party  under  section  108,  the  Judge  may  grant  an  order 
therefor  after  action  commenced  ex  parte,  provided  those 
persons  who  have  been  already  made  parties  have  not 
been  served  with  the  summons.  If  the  application  be 
made  after  service  of  the  summons,  the  order  adding 
other  parties,  as  defendants,  primary  debtors  or  garnishees, 
must  only  be  granted  upon  notice  to  those  parties  who 
have  been  already  served  with  the  summons. 

This  rule  has  no  exact  counterpart  either  in  the  Consolidated  Rules  or  in 
the  I'-nglish  C.C.R.  It  is,  however,  declaratory  of  the  practi  .-e  w!iich  should 
be  followed  under  section  lOH. 

If  any  party  has  been  served  with  process,  he  is  entitled  to  see  thai  no 
other  person  is  added  as  a  party  thereto  without  notice  to  him.  If  he  has  not 
been  served,  the  action  is  in  the  same  condition  as  if  originally  commenced 
against  all.     For  analogous  rule,  see  C.  K.  .324  (a)  and  (c). 

209.  In  case  an  amendment  is  directed  or  allowed  to 
be  made  at  the  trial,  it  shall  not  be  necessary  to  draw  up 
or  issue  an  order  therefor ;  the  amendment  may  be  at 
once  made,  or  a  minute  of  the  amendment  to  be  made 
may  be  entered  in  the  procedure  book.     (C.J.R.  44G.) 

This  applies  only  to  amendments  directed  to  be  made  at  the  trial.  It  is 
not,  however,  necessary  in  other  cases  that  any  formal  order  should  be  drawn 
up,  unless  the  judge  should  otherwise  order  :  see  rule  243.  Should  the  judge 
amend  the  summons,  it  is  submitted  that  it  would  nevertheless  be  proper  for 
the  clerk  to  enter  a  minute  of  the  amendment  in  the  procedure  book. 

210.  Where  several  persons  are  made  defendants, 
and  all  of  them  have  not  been  served,  the  name  or  names 
of  the  defendant  or  defendants,  who  have  not  been 
served,  may,  at  the  instance  of  either  party,  be  struck 
out  by  order  of  the  Judge,  on  such  terms  as  he  shall 
think  fit  ;  and  the  cause  shall  then  proceed  against  the 
party  served  as  to  set-off,  counterclaim  and  other  matters, 
as  if  all  the  defendants  had  been  served. 
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ADDING    PARTY     10    (JIVE    IHE    COURT   JURISDICTION. 


Rules  Taken  from  old  rule  113. 

^^0-213^       5,,,,  also   English  C.C.R.,  1HS9,  Orel,   xiv.,  r.  10,  which  is  substantially 


i 


identical.     The  course  provided  iiy  this  rule  is  also  provided  for  by  rule  IKi. 

211.  Any  application  to  add  or  strike  out,  or  substi- 
tute a  plaintiff  or  defendant  may  be  made  to  the  Judge 
at  any  time  before  trial,  by  motion  or  notice,  or  at  the 
trial  of  the  action  in  a  sinnmary  manner. 

Identical  with  C.R.  .325  :  sfc  llolmested  &  Langton,  361. 

212.  Ill  any  case  wherein  >t  appears  to  the  Judge, 
that  a  party,  defendant,  has  ^een  improperly  added, 
merely  for  the  purpose  of  giving  the  Court  jurisdiction 
or  colorable  jurisdiction,  over  a  cause  of  action,  to  the 
prejudice  or  inconvenience  of  another  defendant  or  other- 
wise, the  Judge  may,  in  his  discretion,  strike  out  the  name 
of  such  part}'  and  disallow  all  costs  that  may  have  been 
incurred  by  making  him  a  defendant,  and  allow  to  him 
such  costs  as  he  has  been  put  to  by  reason  of  having  been 
made  such  defendant  ;  and  thereby  leave  the  remaining 
parties  to  their  rights,  whatever  they  may  be,  as  to  juris- 
diction or  otherwise. 

The  principle  of  this  rule  was  enunciated  by  Chief  Justice  Ilagarty  in 
/\e  Holland  v.  Wallace,  H  I'r.  18<>,  where  it  was  held  that  a  plainlitT  proceed- 
ing against  a  primary  debtor  and  a  garnishee,  in  a  court  which  would  not  have 
jurisdiction  against  the  primary  debtor  alone,  it  was  necessary  to  prove  a 
garnishable  debt  in  the  hands  of  a  garnishee  ;  otherwise  ihere  would  be  no 
jurisiliction.  The  addition  of  a  party  as  a  defendant  to  justify  an  order  under 
this  rule  must  be  improjier.  If  the  plaintiff  has  a  cause  of  action  against  ilie 
parly  so  added,  and  the  court  has  jurisdiction  to  deal  with  such  cause  of  action, 
and  the  other  parties  are  properly  defendants  in  the  action,  it  is  submitted  that 
the  judge  would  have  no  power  to  strike  out  the  name  of  such  party. 

Disallow  all  costs. — The  plaintiff  would  be  allowed  only  such  costs  as 
would  have  been  incurred  if  such  party  has  not  been  added  as  a  defendant. 

213.  When  a  person,  other  than  the  defendant, 
appears  at  the  hearing,  and  admits  that  he  is  the  peison 
whom  the  plaintiff  intended  to  charge,  his  name  may  be 
substituted  for  that  of  the  defendant,  if  the  plaintiff 
consents,  and  thereupon  the  cause  shall  proceed,  as  if 
such  person  had  been  originally  named  in  the  summons; 
and,  if  necessary,    the    hearing    may   be   adjourned   on 


i'artiils  sued  in  a  representative  character. 
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such  terms  as  the   Tudere  may  think  fit ;  and  the  costs  of    '*"'®* 

213-215 

the  person  originally  named  as  defendant  shall  be  in  the_- . 

discretion  of  the  Judge. 

Similar  to  old  rule  115,  ami  to  Ord.  xiv.,  r.  4,  English  C.C.R.,  1889. 

Plaintiff's  consent. — The  plaintiff  must  consent  to  the  substitution  of 
the  party  appearing  as  defendant.     The  consent  need  not  be  in  writing. 

Hearing  may  be  adjourned. — if  the  party  so  apjiearing  consent 
thereto,  he  need  not  be  served  wiih  summons;  but  unless  he  do  consent,  it  is 
necessary  that  the  original  summons  be  first  amended  and  served  upon  him  : 
wr  section  108,  sub-section  8,  vol.  1,  p.  142. 

Statute  of  Limitations. — The  action  against  such  substituted  de- 
fendant would  be  deemed  to  have  commenced  only  from  the  dale  of  the  order 
adding  him  as  a  defendant ;  and  if  the  Statute  of  Limitations  would  have  run 
in  his  favor  at  that  time,  he  will  be  entitled  to  rely  on  the  defence  :  section 
408,  sul)-section  3. 

214.  Where  a  party  sues,  or  is  sued  in  a  represen- 
tative character,  but  at  the  hearing  it  appears  that  he 
ought  to  have  sued  or  been  sued  in  his  own  right,  the 
Judge  may,  at  the  instance  of  either  party  and  on  such 
terms  as  he  shall  think  fit,  amend  the  proceedings 
accordingly,  and  the  case  shall  then  proceed  in  all 
respects,  as  to  set-off,  counterclaim  and  other  matters, 
as  if  the  proper  description  of  the  party  had  been  given 
in  the  summons. 

Substantially  similar  to  old  rule  110,  and  Eng.  C.C  U. ,1889,Ord.  xiv.,r.  .5. 
See  notes  to  rule  100. 

215.  Where  a  party  sues,  or  is  sued  in  his  own  right,, 
but  at  the  hearing  it  appears  that  he  ought  to  have  sued 
or  been  sued  in  a  representative  character,  the  Judge 
may,  at  the  instance  of  either  party  and  on  such  terms 
as  he  shall  think  fit,  amend  the  proceedings  accordingly, 
and  the  case  shall  then  proceed  in  all  respects  as  to  set- 
off, counterclaim  and  other  matters,  as  if  the  proper 
description  of  the  party  had  been  given  in  the  summons. 

Substantially  similar  to  old  rule  107,  and  English  C.C.K.,  1880,  f)rd.  xiv., 


r.  »). 


See  notes  to  rule  100. 
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MISIOINDKR    AND    NONIOINDER. 


Rule  216  216.  ^*o  action  or  matter  shall  be  defeated  by  reason 
of  the  misjoinder  or  nonjoinder  of  parties,  and  the  Judge 
may  in  every  action  or  matter,  deal  with  the  matter  in 
controversy  so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  him.  The  Judge  may  at  any 
stage  of  the  proceedings,  either  upon  or  without  the 
application  of  either  party,  and  in  such  terms  as  may  be 
just,  order  that  the  names  of  any  parties  improperh' 
joined,  whether  as  plaintiffs  or  as  defendants,  be  struck 
out,  and  that  the  names  of  any  parties  be  added,  whether 
plaintiffs  or  defendants  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Judge  may  be  necessary 
in  order  to  enable  bim  eftectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in 
the  action  or  matter.  No  person  shall  be  added  as  a 
plaintiff  suing  without  a  next  friend,  or  as  the  next  friend 
of  a  plaintiff  under  any  dis.-'bility,  without  his  own 
consent  in  writing  thereto.  Ever)-  person  whose  name 
is  so  added  as  defendant  shall  be  served  with  a  copy  of 
the  order  so  adding  him,  and  the  proceedings  as  against 
such  part}-  shall  be  deemed  to  have  begun  only  on  the 
service  of  such  order. 

See  old  rule  110. 

This  rule  is  taken  from  C.K.  .■}24,  and  is  substantially  identical  therewith. 

Misjoinder. — Making  persons  party  to  an  action,  whether  as  plaintifis 
or  defendants,  who  are  not  properly  parties  to  the  relief  claimed,  is  misjoinder. 
Joining  too  many  persons  as  plaintiffs  will  not  create  any  practical  difticully. 
If  a  person  should  be  improperly  joined  as  a  defendant  as  if  he  were  noi 
properly  a  party  to  the  relief  claimed  by  the  plaintiff,  he  may  move  to  have  his 
name  struck  out  of  the  proceedings,  and  thus  relieve  himself  of  the  expense  of 
defending  the  action  :  Carter  v.  Clarkson,  15  I'r.  IW>. 

Nonjoinder. — When  two  or  more  parties  are  jointly  liable,  and  the 
plaintiff  sues  only  some  or  one  of  them,  those  sued  are  entitled  as  of  right  to 
have  all  the  others  within  the  jurisdiction  added  as  defendants :  Kendall  v. 
Hamilton,  4  App.  Cas.  504  ;  Pilley  v.  Robinson,  20  (^).B.D.  155  ;  Wilson  v. 
Halcarre,  (1893)  1  q.li.  422;  Gildersleeve  v.  Balfour,  15  I'r.  '29H.  The 
defendant  should  raise  any  objection  of  this  kind  at  the  earliest  possible 
moment  :  Sheehan  v.  Cireat  Eastern  Ry.  Co.,  10  Ch.D.  59  ;  or  possibly  he 
might  object  by  his  notice  of  defence,  and  it  would  then  be  necessary  for  the 
l)laintiff  to  move  to  add  the  necessary  parlies  :  Nobels  Explosives  Co.  v. 
J<jnes,  25  W.R.  053  ;  Lydall  v.  Martinson,  5  Ch.D.  780.  The  court  may  act 
in  the  matter  without  motion.  The  order  cannot  be  made  after  final  judgment  : 
Attorney-deneral  v.  Corporation  of  Birmingham,  15  Ch.D.  42;i.  Where  :ui 
order  is  not  made  before,  or  at  the  trial,  it  might  po.ssibly  be  made  on  terms  on  a 
motion  for  a  new  trial:  Adams  v.  Watson  Manfg.  Co.,  15  0.R.  21S;  10  .A.  R.  2. 


HLAINTIF'l'    CANNOT    I!E    ADDED    WITHOUT    CONSENT    IN    WRITING.      1 1  •"> 

Consent  in  writing.—  it  is  noticeable  that  under  this  order  no  person     Rules 
can  he  added  as  a  plaintiff  without  his  own  consent  in  writing.     Rule  207  216-218 

does  not  impose  the  necessity  for  consent  in   writing.     If  the  consent  should 

not  be  filed  before  the  amendment,  it  might  be  filed  afterwards  :  Jones  v. 
Miller,  -24  O.K.  268. 

Service  of  Order. — This  rule  requires  that  the  order  merely  be  served, 
while  sectitm  108  of  the  Act  requires  the  summons  to  be  amended  and  served. 
It  is  submitted  thai  the  practice  prescribed  by  the  statute  should  be  followed, 
and  that  the  order  should  also  be  served  as  provided  for  in  this  rule.  See 
rule  221. 


217.  Where  it  appears  at  a  trial  that  a  less  number  of 
persons  have  been  made  plaintiffs  than  by  law  required,  the 
name  of  the  omitted  person  may,  at  the  instance  of  either 
party,  be  added,  by  order  of  the  Judge,  on  such  terms  as 
he  shall  think  fit,  and  thereupon  the  action  shall  proceed, 
in  all  respects,  as  if  the  proper  persons  had  been 
originally  made  parties ;  and  if  such  person  shall,  either 
at  the  trial  or  at  some  adjournment  thereof,  personally 
or  by  writing,  signed  by  him  or  his  solicitor,  consent  to 
become  a  plaintiff  in  manner  aforesaid,  the  Judge  shall 
then  pronounce  judgment  as  if  such  person  had  originally 
been  made  a  plaintiff,  but  if  such  person  shall  not  consent 
to  become  a  plaintiff  in  manner  aforesaid,  either  at  the 
trial  or  at  the  adjournment  thereof,  the  action  or  matter 
shall  be  struck  out. 

This  is  similar  to  old  rule  111. 

The  cases  provided  for  by  this  rule  are  also  practically  provided  for  by 
rules  207  and  21fi  ;  sec  notes  to  those  rules. 

218.  Where  the  name  or  description  of  a  plaintiff  in 
the  summons  is  insufficient  or  incorrect,  it  may  be 
amended  at  the  instance  of  either  party,  by  order  of  the 
Judge,  on  such  terms  as  he  shall  think  fit,  and  thereupon 
the  action  shall  proceed  in  all  respects,  as  if  the  name  or 
description  had  been  originally  such  as  it  appears  after 
the  amendment  has  been  made. 

This  is  taken  from  old  rule  108,  and  English  C.C.R.,  1889,  Ord.  xiv.,  r.7. 
See  notes  to  rules  100,  214,  and  215.  .    . 
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SERVICK    UPON    ADDED    DEFENDANTS. 


Rules         219.  Where  the  name  or  description  of  the  defendant 

219-221    .      ■"■*•'•  _  '  _ 

in   the  summons  is  insufficient  or  incorrect,  it    may  be 

amended  at  the  instance  of  either  party  by  order  of  the 
Judge,  on  such  terms  as  he  shall  think  fit,  and  thereupon 
the  action  shall  proceed,  in  all  respects,  as  if  the  name  or 
description  had  been  originally  such  as  it  appears  after 
the  amendment  has  been  made  ;  but  if  no  objection  is 
taken  to  the  name  or  description,  the  action  may  proceed, 
and  in  the  judgment  and  all  subsequent  proceedings 
founded  thereon,  the  defendant  may  be  named  and 
described  in  the  same  manner. 


r.  8. 


Substantially  similar  to  old  rule  114,  and  English  C.C.K.,  1889,  Ord.  xiv., 


220.  In  actions  or  matters  by  or  against  a  husband, 
if  a  wife  or  a  husband  be  improperly  joined  or  omitted,  or 
if  one  of  them  be  improperly  substituted  for  the  other, 
the  summons  maj'at  the  trial  be  amended  at  the  instance 
of  either  party  by  order  of  the  Judge,  on  such  terms  as  he 
shall  think  fit,  and  thereupon  the  action  shall  proceed,  in 
all  respects,  as  if  the  proper  person  had  been  made  party 
to  the  action. 

Similar  to  old  rule  109,  and  English  C.C.R.,  1889,  Ord.  xiv.,  r.  9. 

221.  Where  a  defendant  is  added  or  substituted, 
except  where  a  defendant  is  substituted  under  Rule  318. 
an  order  shall  be  drawn  up,  and  together  with  a  copy 
of  the  summons  and  particulars  of  claim,  and  a  notice 
setting  forth  the  day  and  place  upon  and  at  which  he  is 
to  attend  at  the  court,  shall  be  served  upon  him, 
according  to  the  practice  in  the  case  of  service  of 
ordinary  summons. 

Similar  to  C.  R.  326,  except  that  under  that  rule  service  may  be  dispensed 
with.  Also  substantially  similar  to  English  C.C.R.,  1889,  Ord.  xiv.,  r.  li' 
This  rule  is  an  exception  from  Ord.  24.3. 

Dispensing  Witll  service.— The  court  would  not  have  authority  tn 
dispense  with  service  of  order  and  summons,  except  the  order  should  be  made 
at  the  trial,  <ind  the  defendant,  the  primary  debtor,  or  garnishee  or  his  solicitor 
consent  thereto:  section  108,  vol.  1,  p.  142. 
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Where  a  Person  Brought  in  does  not  Appear  at  the  Trial. 

222.  If  a  person  not  originally  a  party  to  the  action," 
who  has  been  served  with  a  copy  of  an  order  adding  him 
as  a  party  does  not  appear  at  the  trial,  the  Judge  may 
proceed  with  the  trial,  notwithstanding,  and  give  such 
judgment  or  make  such  order  as  may  be  just  against  the 
person  so  served  and  not  appearing,  or  may  adjourn  the 
trial,  and/give  such  directions  and  make  such  order  as  to 
costs  as  he  shall  think  tit. 

A  person  who  is  added  as  a  party  to  the  action  is  thereafter  in  the  same 
position  as  if  h**  had  originally  been  made  a  party,  and  his  non-appearance 
subjects  him  to  the  same  penalty. 

223.  An  action  or  matter  shall  not  become  abated  by 
reason  of  the  marriage,  death  or  insolvency  of  any  of  the 
parties,  if  the  cause  of  action  survive  or  continue,  and 
shall  not  become  defective  by  the  assignment,  creation 
or  devolution  of  any  estate  or  title  pendente  lite,  and  whether 
the  cause  of  action  survives  or  not,  there  shall  be  no 
abatement  b}'  reason  of  the  death  of  either  party  between 
the  verdict  of  finding  of  the  issues  of  fact  and  the  judg- 
ment, but  judgment  may  in  such  case  be  entered  notwith- 
standing the  death. 

Similar  to  C.K.  020,  and  English  C.C.R.,  1889,  Ord.  xvii.,  r.  1. 

The  concluding  clause  is  scarcely  applicable  to  proceedings  in  the  Division 
Court,  as  there  is  no  interval  between  the  verdict  and  judgment. 

If  the  cause  of  action  survive.— An  action  for  injury  to  the  person 
now  survives  to  the  executor  of  the  plaintiff :  Mason  v.  Peterboro,  20  A.  R.  G83  ; 
•md  it  may  now  be  said  that  all  causes  of  action  survive  and  continue,  not- 
withst.inding  death,  except  in  cases  of  libel  and  slander  :  R.S.O.,  110,  ss.  9 
and  10.  In  other  words,  all  actions  cognizable  in  the  Division  Court  survive. 
An  action  for  the  publishing  of  a  false  and  malicious  statement  causing  damage 
to  the  plaintiff's  personal  estate  would  survive:  Hatchard  v.  Mege,  18  Q. B. D. 
771.  Such  an  action  is  not  one  of  libel  or  slander :  Ratcliffe  v.  Evans,  (1892) 
2Q.b.  527.  If  a  defendant  dies,  an  action  may  be  continued  against  his 
representatives  under  rule  225. 

Change  of  Parties  before  Judgment. 

224.  Where  by  reason  of  any  event  occurring  after 
the  commencement  of  any  action  or  matter,  there  shall 
be  any  assignment,  creation,  change,  transmission  or 
devolution  of  the  interest,  estate  or  title  of  any  plaintiff 
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Rule  224  jn  any  action  or  matter  before  judgment,  the  person  to, 
or  upon  whom  such  interest,  estate  or  title  has  come  or 
devolved,  may  give  notice  thereof  to  the  Clerk,  with  his 
name  and  address,  together  with  an  affidavit  of  the  truth 
of  the  fact  stated  in  such  notice. 

(a)  And  thereupon  such  Clerk  shall  cause  a  copy  of 
such  notice  to  be  given  to  the  defendant  in 
the  action  pr  matter,  in  which  shall  be  em- 
bodied a  notice  that  unless  upon  a  day  to  be 
.  named  therein  he  appears  and  shows  cause 
against  the  same,  the  person  to  or  upon  whom 
such  interest,  estate  or  title  has  come  or 
devolved,  will  be  substituted  for,  ^  -  made  a 
joint  plaintiff  with,  the  plaintiff  named  in  the 
.  original  summons. 


See  old  rule  153. 

This  rule  is  taken  from  C.  R.  622,  and  is  substantially  identical  with 
English  C.C.R.,  1889,  Ord.  xvil.,  r.  2. 

ByR.S.O.,c.  110,  s.  9, it  is  enacted  that :  "  The  executors  or  administrators 
of  any  deceased  person  may  maintain  an  action  for  all  torts  or  injuries  to  the 
person  or  to  the  real  or  personal  estate  of  the  deceased,  except  in  cases  of  liliel 
and  slander,  in  the  same  manner  and  with  the  same  rights  and  remedies  as  the 
deceased  would,  if  living,  have  been  entitled  to  do,  and  the  damages,  when 
recovered,  shall  form  part  of  the  personal  estate  of  the  deceased,  but  such 
action  shall  be  brought  within  one  year  aftev  his  decease. "  A  personal  repre- 
sentative may,  under  this  rule,  take  the  benefit  of  the  above  section  in  an 
action  for  personal  injuries  brought  by  the  deceased,  and  is  not  bound  to  com- 
mence a  new  action  :  Mason  v.  Town  of  Peterborough,  20  A.R.  683. 

The  personal  representatives  of  a  deceased  plaintiff  must  lile  an  affidavit 
setting  forth  the  fact  of  the  death  and  of  their  appointment.  They  must  also 
give  notice  to  the  clerk  with  their  names  and  addresses,  upon  which  the  clerk 
will  be  entitled  to  send  notices  to  their  address,  as  provided  in  rule  241. 

Notice  to  defendant. — The  clerk  must  send  a  copy  of  the  notice  which 
the  personal  representatives  have  given  him  to  the  defendant  or  his  solicitors 
by  registered  letter  or  deliver  the  same  to  him  :  see  rules  169  and  241.  The 
clerk  must  embody  a  notice  that  an  order  will  be  made,  adding  the  personal 
representatives  as  plaintiffs.  The  length  of  time  to  be  fixed  by  the  notice  is 
not  prescribed.  It  is  submitted  that  not  less  than  two  clear  days'  notice 
should  be  given. 

ASSigfnment. — Similar  remarks  apply  to  cases  where  any  part  of  the 
plaintiff's  title  has  become  vested  in  any  other  person  by  assignment,  creation, 
change,  transmission,  or  devolution.     For  forms,  see  additional  forms. 
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Substitution  of  a  Defendant. 

225*  Where,  by  reason  of  any  event  occurring;'  after 
the  coinmencemeni  of  any  action  or  matter,  there  shall 
be  any  assignment,  creation,  change,  transmission  or 
(levolntion  of  the  liability,  interest,  estate  or  title  of  an\- 
defendant,  in  any  action  or  matter,  before  judgment,  the 
plaintiff,  or  the  defendant  or  the  person  to  or  upon  whom 
such  liability,  interest,  estate  or  title  has  come  or 
devolved,  may,  in  like  manner,  give  notice  to  the  Clerk, 
who  shall  take  proceedings  thereon,  similar  to  those 
prescril  d  by  the  last  preceding  rule,  and  a  defendant 
may  be  substituted  or  added,  as  the  case  may  be,  in 
manner  similar  to  that  provided  in  such  rule  for  the 
substitution  or  addition  of  a  plaintiff. 

Similar  to  English  C.C.R.,  iHHJt,  Onl.  wii.,  r.  3. 
The  same  proceedin^js  must  he  taken  as  are  prescril)e(l  by  rule  224. 
Kither  the  plaintiff  ot  defendant,  or  his  representatives  or  assignees,  may 
take  the  proceedings. 

Change  of  Parties  or  Neiv  Capacity. 

226.  Where,  by  reason  of  any  event  occurring  after 
the  commencement  of  any  action  or  matter,  and  causing 
a  change  or  transmission  of  interest  or  liability,  or  by 
reason  of  any  person  interested  coming  into  existence 
after  the  commencement  of  the  action  or  matter,  it 
becomes  necessary  or  desirable  that  any  person,  not 
already  a  party,  should  be  made  a  party,  or  that  any 
person,  already  a  party,  should  be  made  a  party  in 
another  capacity,  an  order  that  the  proceedings  shall  be 
carried  on  between  the  continuing  parties  and  such  new 
party  may  be  obtained,  before  or  at  the  trial,  on  appli- 
cation to  the  Judge,  upon  an  allegation  of  such  change  or 
transmission  of  interest  or  liability,  or  of  such  person 
interested  having  come  into  existence. 

Similar  to  Englisli  C.C.R.,  1HS9,  Ord.  xvii.,  r.  4. 

<\n  order  under  this  rule  must,  unless  otherwise  directed,  be  served  on  the 
continuing  parties  or  their  solicitors,  and  also  on  such  new  parties,  unless  the 
person  applying  be  the  only  one,  and  unless  discharged  or  varied  will  be  bind- 
ing on  such  parties.     The  English  County  Courts  have  jurisdiction  in  a  large 
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Rules      number  of  matters  besides  those  over  which  the  Division  Courts  have  juris- 
226-229  diction;  <?.,^''.,  actions  to  recover  possession  of  small  tenements;   actions  for 

recovery  of  land  where  the  annual  value  does  not  exceed  £50  per  annum  : 

actions  properly  or  improperly  commenced  in  the  High  Court  and  transferred 
to  the  County  Court  ;  actions  for  administration,  execution  of  trusts,  fore- 
closure and  redemption;  specific  performance ;  partnership;  partition;  actions 
under  The  Settleci  Lands  Act ;  proceedings  for  maintenance  of  infants,  and 
proceedings  under  The  Trustees'  Relief  Acts  ;  and  this  rule  and  those  follow- 
ing it  are  applicable  to  such  classes  of  actions  rather  than  to  those  which  are 
within  the  jurisdiction  of  the  Division  Courts. 

Notice  of  Order  Therefor. 

227.  An  order  obtained  as  in  the  last  preceding  rule 
mentioned  shall,  unless  the  Judge  shall  otherwise  direct, 
be  served  upon  the  continuing  parties,  or  their  solicitors, 
and  also  upon  each  such  new  party,  unless  the  person 
making  the  application  be  himself  the  only  new  party, 
and  the  order  shall  from  the  time  of  such  service,  subject 
nevertheless  to  the  next  two  following  rules,  be  binding 
on  the  persons  served  therewith,  and  every  person  served 
therewith,  who  is  not  already  a  party  to  the  action  or 
matter,  shall  be  bound  to  appear  at  the  trial,  and  in  the 
same  manner  as  if  he  had  been  served  with  a  summons. 

Similar  to  English  C.C.R.,  1889,  Ord.  xvii.,  r.  5. 

228.  Where  any  person  being  under  no  disability,  or 
under  no  disability  other  than  coverture,  or  being  under 
any  disability  other  than  coverture,  but  having  a  guardian 
ad  litem  in  the  action  or  matter,  shall  be  served  with  such 
order  as  mentioned  in  rule  220,  such  person  may,  at  or 
before  the  trial,  apply  to  the  Judge  to  discharge  or  vary 
such  order. 

Similar  to  English  C.C.R.,  1889,  Ord.  xvii.,  r.  C. 

An  application  to  vary  or  discharge  the  order  may  be  made  by  notice  or 
summons  :  see  rule  249.  Service  may  be  made  upon  the  continuing  parties  in 
the  manner  prescribed  by  rule  241. 

229.  Where  a.^y  person  being  under  any  disability 
other  than  coverture,  and  not  having  a  guardian  ad  litem 
in  the  action  or  matter,  is  served  with  any  order  as 
mentioned  in  rule  'i'?^),  such  person  may,  before  or  at 
the  trial,  apply  to  tlie  Judge  to  discharge  or  vary  sucii 
order. 

Similar  to  English  C.C.R.,  1«H9,  Ord.  xvii.,  r.  7. 
See  notes  to  preceding  rule. 
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230.  When  the  plaintiff  or  defendant  in  an  action  or    •*"'** 
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matter  dies,  and  the  cause  of  action   survives,  but   the 

person  entitled  to  proceed  fails  to  appear  on  the  return 
day,  the  trial  may  be  adjourned  or  judgment  may  be 
entered  for  the  defendant,  or  (as  the  case  may  be)  for  the 
person  against  whom  the  action  or  matter  might  have 
been  continued  ;  and  in  such  case  if  the  plaintiff  has  died 
execution  may  issue,  as  provided  by  rule  140. 

Similar  to  English  C.C.R.,  1889,  Onl.  xvii.,  r.  8. 

If  a  plaintiff  dies,  it  seems  to  he  necessary  that  his  personal  representative 
should  appear  upon  the  return  of  the  summons.  If  he  has  not  obtained  pro- 
hate  or  letters  of  administration,  the  trial  may  he  adjourned.  If  he  does  not 
appear,  judgment  may  he  given  against  him  ;  l)Ut  no  execution  can  he  issued 
thereon  unless  proceedings  in  the  nature  of  a  scire  facias  are  taken,  as  provided  \ 

by  rule  140.  If  the  defendant  has  died,  it  would  be  necessary  for  the  plaintifV 
to  revive  the  proceedings  as  prescribed  by  rule  225  before  he  could  take  judg- 
ment against  his  representatives,  and  rules  89  to  99  would  then  be  applicable. 

231.  Where  a  plaintiff  or  defendant  is  substituted,  or 
added,  or  there  is  a  change  of  parties  under  these  rules, 
the  procedure  book  shall  show  the  same  by  proper 
entries  thereof,  and  if  necessary  the  cause  thereafter  may 
be  entered  in  a  new  place  in  the  procedure  book, 
retaining  the  original  year  number  of  the  cause,  and  all 
subsequent  proceedings  are  to  be  carried  on  under  the 
altered  title  with  the  same  year  number. 

Taken  from  Knglish  C.C.R.,  1889,  Ord.  xvii.,  r.  9. 

Altered  title. — .\fter  the  entries  in  the  procedure  l)ook  are  made,  the 
altered  title  only  will  be  used,  and  may  be  as  follows  : 

Between      A.B.,    executor   of  X.\'.,    the   original   plaintiff, 

deceased.  Plaintiff, 

and     CD.,  Defendant; 


%. 
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Or,       Hetween      A.  H., 


and     CD.,  executor  of  X.V.,  deceased. 


Plaintiff, 
Defendant. 


GENERAL    RULES. 


232.  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  separately. 

Taken  from  old  rule  120,  and  similar  to  CR.  ;U,S. 


rjL'    NEXT    IKIKNI)    OK    INKAM      lO    lUXOMK    KKSPONSIIil.K    lOR    ( O^TS. 

Rules         233.   The  Court   has  no  jurisdiction  to  try  an  action 

233-236  r   ^  ,         ,        ,  ,  ,        ,  , 

upon  a  note  ot  hand,  whether  brouf,'ht  by  the  payee  or 
any  other  person,  the  consideration,  or  any  part  of  the 
consideration  of  which,  was  any  ganibhng  debt,  or  for 
spirituous  or  malt  hquors,  or  other  Hke  hquors,  drunk  in 
a  tavern  or  ale-house.  The  term  "note  of  hand  "  in  the 
Act  and  in  this  rule  shall  be  held  to  include  promissory 
notes,  bills  of  exchange,  cheques,  orders  (or  the  payment 
of  money,  due  bills,  I.O.U.s.  and  all  evidences  of  debt 
under  the  hand  of  the  debtor. 

Taken  from  old  rule  1'24. 

The  first  part  of  the  section  is  substantially  identical  with  sub-sections  1,  2, 
,  and  8  of  section  (19  of  the  Act  :  see  vol.  1,  pp.  o.S  and  iirj-CiS. 

The  term  "  note  of  hand  "  is  now  defined  l)y  the  rule  substantially  as 
defined  in  vol.  1,  p.  (JH. 

Infants. 

234.  A  minor  may  sue  in  a  Division  Court  for  any 
sum  not  exceeding  $100,  due  to  him  for  wages,  in  the 
same  manner  as  if  he  were  of  full  age. 

Similar  to  section  76  of  the  Act. 
See  vol.  1,  pp.  m-U)-2. 

235.  Where  a  minor  applies  to  enter  a  suit  for  any 
cause  of  action  other  tiian  for  wages,  or  is  a  claimant  in 
an  interpleader  proceeding,  he  shall  procure  the  attend- 
ance of  a  next  friend  at  the  office  of  the  Clerk,  at  the 
time  of  entering  the  same,  who  shall  sign  an  undertaking 
(Form  194)  to  be  responsible  for  costs ;  and  the  cause 
shall  proceed  in  the  name  of  the  infant  by  such  next 
friend,  but  no  order  shall  be  necessary  for  the  appoint- 
ment of  such  next  friend.  If  the  plaintiff  or  claimant  fail 
in,  or  withdraw,  or  discontinue  his  suit,  and  do  not  pay 
the  amount  of  costs  awarded  against  him,  proceedings 
may  be  taken  for  the  recovery  of  such  amount  from  the 
next  friend,  as  for  the  recovery  of  any  judgment  debt. 


Similar  to  old  rule  l'i(). 
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A  next  friend  is  not  a  party  tii  the  action:  s,e  notes  to  rule  '2.  Any  person, 
t\cept  tlie  defendant,  may  commence  an  action  as  next  friend  of  an  infant  : 
A'e  Taylor,  W.N.,  IHHI,  p.  HI;  Lewis  v.  Nohhs,  S  Ch.I).  oill.  A  father 
having  no  adverse  interest  to  his  children  will  be  jireferred  to  a  stranger : 
Woolf  V.  Temberton,  <'i  Ch.D.  1!>.  The  next  friend  need  not  be  a  solvent 
l)crson  :  AV  .McConnell,  .S  Ch.  C'h.  K.  V2',\.  A  married  woman  would  not 
lie  a  good  ne.xt  friend  •  Thynne  v.  .St.  Maur,  ."U  Ch.I).  4ti").  If  a  suit  should 
he  instituted  on  behalf  o'  an  infant  without  a  next  friend,  it  might  be  dismissed 
with  costs,  to  be  paid  ijy  the  parly  entering  it  :  Daniels'  Ch.l'r.,  <ith  ed.,  105. 

Formal  Objections. 

236.  No  proceeding  shall  be  defeated  by  any  formal 
objection. 

The  proceeding  is  not  to  be  defeated  by  a  formal  ol)jection,  but  amend- 
ments may  be  directed  when  necessary  on  such  terms  as  may  appear  just : 
tf  rule  2;i!t. 

237.  Non-compliance  with  any  of  these  rules  shall 
not  render  any  proceedinj.^  in  any  action  or  matter  void, 
unless  the  Judge  so  directs,  but  such  proceeding  may  be 
set  aside,  either  wholly  ov  in  part  as  irregular,  or  amended, 
or  otherwise  dealt  with  in  such  manner  and  upon  such 
terms  as  the  Court  or  Judge  thinks  fit. 

Similar  to  C.  R.  442. 

Where  a  notice  of  motion  has  been  irregularly  given,  l)ut  the  opposite 
jxirty  has  not  been  injured  by  the  irregularity,  it  may  be  disregarded  and  the 
motion  heard  :  Davison  v.  Breson,  22  Ch.D.  504. 

"  I  have  no  doubt  the  meaning  of  the  rule  is  that  the  court  or  judge  may, 
after  an  irregular  proceeding  has  been  taken,  either  set  it  aside  for  irregularity, 
ir  amend  it,  or  otherwise  deal  with  it  as  the  court  shall  think  fit  ;  but  it  is  not 
to  be  treated  as  void  "  :  per  Kay,  J.,  Petty  v.  Daniel,  34  Ch.D.  180. 

Judgment  irregularly  signed.— .\  judgment  irregularly  signed  is 
not  a  mere  non-com]3liance  with  the  rules  which  may  be  remedied  hereunder  : 
Anlaby  v.  Privtorius,  20  (^).B.D.  7C4. 

238.  No  application  to  set  aside  process  or  proceed- 
ings for  irregularity  shall  be  allowed,  unless  made  within 
a  reasonable  time,  nor  if  the  party  applying  has  taken  a 
fresh  step,  after  knowledge  of  the  irregularity. 

Similar  to  C.R.  443, 

Fresh  step. — The  filing  of  dispute  notice  would  be  a  fresh  step  within 
this  rule.  If  a  cause  o'' action  should  be  improperly  joined  with  an  action  of 
replevin  contrary  to  rule  41,  it  would  l)e  an  irregularity  within  this  rule  : 
Ke  Derl)on,  36  W.  R.  607. 

■  Intervener. — A  stranger  cannot  set  aside  pr<iceedings  for  irregularity  : 
Holniested  &  Langton,  459. 

Prohibition. — A  mere  irregularity  in  practice  is  not  ground  for  prohibi- 
tion :  Fee  V.  Mcllhargey,  9  P.R.  329;  Carter  v.  Smith,  4  E.  &  B.  696; 
mid  other  cases  cite<l  in  vol.  1,  p.  60. 
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239.  The  JiKlf,^e  may  :it  an\'  time,  and  on  such  terms 
as  to  costs  and  otherwise  as  to  him  may  seem  just,  amend 
any  defect  or  error  in  any  proceedinjifs  ;  and  all  such 
amenrhnents  may  be  made  as  may  be  necessary,  for  the 
advancement  of  justice,  determining'  the  real  question 
raised  by  or  depending,'  on  the  proceedinj^'s,  and  best  cal- 
culated to  secure  the  ^ivinj,'  of  judj^^ment  accoiding  to  the 
very  right  and  justice  of  the  case. 

Tlie  first  part  is  taken  from  old  rule  11  " 

The  powers  of  amendment  now  ^iv  e  most  extensive  :  see  notes  In 

rule  .S. 

240.  All  notices  required  by  these  rules,  or  by  the 
practice  of  the  Court,  shall  be  in  manuscript  or  print, 
unless  expressly  authorized  by  the  Court,  or  a  Judge,  or 
by  these  rules  to  be  given  orally. 

All  notices  required  to  he  given  hy  a  clerk  must  he  in  writing,  under 
52  Vict.,  c.  12,  s.  25  :  see  vol.  1,  ,5.  1(52.  It  is  suhmitted  that  any  notice 
under  that  section  could  not  i)e  given  orally,  even  though  so  authorized  hy  the 
court  or  judge. 

Parties  to  Leave  Address  with  Clerk. 

241.  Whenever  the  plaintiff  shall  enter  his  claim  for 
suit,  or  the  defendant  or  any  other  part\  shall  give  notice 
of  set-off,  counterclaim  or  other  defence,  he  shall  give  to 
the  Clerk  his  address,  or  that  of  his  solicitor  or  agent,  and 
the  deliver}'  of  any  notice  to  such  plaintiff  or  defendant 
or  other  party,  his  solicitor  or  agent,  or  the  mailing 
thereof  by  the  Clerk  to  such  address,  shall  be  a  sufficient 
service,  but  the  Judge  may,  in  his  discretion,  put  off  a 
trial,  or  set  aside,  or  stay  proceedings,  on  his  being  satis- 
fied that  there  is  good  cause  so  to  do. 

This  is  suhstantially  similar  to  old  rule  125. 

Old  rule  125  enumerated  as  grounds  for  putting  oft'  trial,  or  setting  aside 
or  staying  proceedings  : — (1)  Letter  had  not  reached  the  party  ;  or,  (2)  that 
there  had  not  been  suflficient  time  after  service  of  the  process  for  either  party 
to  be  prepared  for  trial  or  to  get  the  notices  served. 

Op  any  other  party.— These  words  are  wide  enough  to  include 
garnishees;  interveners  under  section  197;  claimants  in  interpleader  pru- 
ceedings ;  and  any  other  person  served  with  notice  of  or  attending  any 
proceeding:  see  rule  2,  sub-rule  2.  The  words  are,  however,  limited  by 
those  following  to  cases  in  which  notice  is  given  of  set-off,  counterclaim,  <"! 
other  defence. 
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Set-off,  counterclaim,  or  other  defence.— These  words  limit  the 

U'liicfs  with  whicli  the  address  is  re(ir.ired.  They  are,  tlierelorc,  scarcely 
sulticieiitly  exhaustive.  A  cl.iimant  putting;  in  a  claim  to  jjoods  seized,  or  an 
intervener  claiming;  money  attached,  or  any  other  i)arty  j^ivin^;  a  notice  in  a 
lirocecdinfj,  should  he  required,  upon  entering;  the  tirsl  notice,  to  ^ive  his 
.uldress  for  service.  The  words  probably  include  all  first  notices  to  be  f;iven 
by  jjarnishees  if  in  the  nature  of  a  defence,  whether  the  debt  is  denied,  or  the 
claim  of  some  other  party  is  bruu^^ht  to  the  nf)tice  of  the  court. 

MalUngCthereof.  —  When  any  notice  is  sent  by  mail  the  letter  containing 
tiie  >ame  must  be  rejj;istered  :  si't'  rule  W,K 

Insufficient  service. — The  rule  is  so-newhat  weak  in  not  providing 
what  shall  be  sulli  lenl  service  in  the  cent  of  no  address  being  left  as 
re(iuired.  The  clerk  has  apparently  no  right  to  refuse  a  claim,  set-off, 
counterclaim,  or  defence  because  no  address  is  given.  Every  clerk  should  in 
nil  cases,  however,  request  that  the  address  for  service  l)e  left  with  him.  No 
means  are  provided  for  communicating  the  address  for  service  to  the  other 
parties  to  the  action.  The  jjlainiiff  should  be  recpiired  to  insert  the  same  in 
iiis  i)articulais  of  claim,  which  are  to  be  annexed  to  the  summons  :  rule  ITjO; 
and  the  clerk  should  be  re<iuired  to  insert  in  the  notice,  to  the  |)laintiff,  or 
iither  party  or  parties,  of  the  entry  of  any  defence,  or  the  taking  of  any  other 
proceeding,  the  address  for  service  given  pursuant  to  the  rule  :  lee  vol.  1, 
p.  -J.U. 

Good  Cause.  —  it  was  scarcely  necessary  to  enact  the  concluding  clause, 
as  ample  power  to  adjourn  is  conferred  by  section  118.  .Some  of  the  causes 
for  adjournment  will  be  found  enumerated  in  vol.  1,  pp.  1(]7  and  1(18.  For 
i;ood  cause  the  judge  would  have  inherent  power  to  stay  proceedings.  .Should 
the  stay,  however,  amount  to  a  refusal  to  try  the  action,  "  gooil  cause  "  would 
be  reviewable  on  a  motion  for  a  mandamus  :  sen  vol.  1,  p.  04. 

As  to  Unaitthori::cd  Forms  and  Proceedings. 
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242.  All  proceedings,  books  and  documents  shall  be 
in  forms  similar  to  the  forms  to  these  rules  appended, 
where  the  same  are  applicable,  and  no  printed  forms  shall 
be  used  by  any  Clerk  or  Bailiff  of  a  Division  Court  un- 
less in  accordance  with  the  forms  appended  to  these  rules, 
and  if  an  unauthori2ed  form  shall  be  used  no  fee  shall  be 
payable  to  the  officer  in  respect  thereof,  and  in  cases 
where  no  forms  are  provided,  parties  shall  frame  the  pro- 
ceedings or  documents  using  as  guides  those  appended 
to  these  rules. 

{a)  Any  printed  forms  or  books  which,  with  the 
approval  of  the  Judge,  have  been  used  previous 
to  the  framing  and  approval  of  these  rules, 
may  be  used,  unless  and  until  the  Judge  shall 
otherwise  order. 

Taken  from  old  rule  148. 
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Rules        Unless  in  accordance  with  tiie  forms  appended.— The  old 

242-245  rule  recjuired  the  forms  first  to  be  approve''  by  the  judye  as  being  in  accordance 
with  the  various  forms. 

WliePe  no  forms  are  provided.— The  editors  have  framed  the 
forms  appended  to  this  volume,  in  adilition  to  those  which  are  authorized  by 
the  rules.  The  forms  numbered  from  1  to  2oli  are  authorized,  and  no  printed 
form  is  allowable,  except  in  accordance  therewith.  In  framing  the  other  forms, 
the  editors  have  obeyed  the  injunction  of  the  rule  and  used  the  various  forms 
as  guides,  and  have  exercised  great  care  in  endeavoring  to  render  them  as 
reliable  as  possil)le.  In  many  cases  the  forms  are  adapted  from  those  pre- 
scribed by  the  English  C.C.K.,  1889. 

243.  Except  where  otherwise  provided  by  statute 
or  by  these  rules,  no  order  giving  leave  to  take  any  pro- 
ceeding need  be  drawn  up  or  served  unless  the  Judge 
shall  otherwise  order ;  but  such  leave  shall  be  minuted 
in  the  procedure  book. 

This   is   a    new  provision,  and    is   taken    from    English  C.C.  R.,    1889, 
Ord.  xxiii.,  r.  '2. 

Payment  into  Court. 

244.  When  the  plaintiff  shall,  in  accordance  with  the 
123rd  or  I'iOth  sections  of  the  Act  signify  to  the  Clerk  his 
intention  to  proceed  for  the  remainder  of  his  demand, 
and  such  signification  shall  be  given  within  three  days 
after  he  received  notice  of  the  payment  into  Court,  but 
after  the  rising  of  the  Court  at  which  the  summons  was 
returnable,  the  case  shall  be  tried  at  the  then  next  sittings 
of  the  Court,  and  be  put  upon  the  list  for  that  Court  in 
the  regular  order,  but  upon  application  to  him  ai  any 
time  the  Judge  may  further  postpone  the  trial. 

Taken  from  old  rule  1'29. 

Adjournment. — The  concluding  words  as  to  adjournment  are  new  :  j.v 
section  118,  and  notes  thereto  ;  also  notes  to  rule  241. 

245.  When  an  action  has  been  stayed,  under  the 
provisions  of  section  123  or  of  section  12(5  of  the  Act,  the 
Judge  shall  have  power,  upon  application  made  for  that 
purpose  by  the  plaintiff,  explaining  in  a  satisfactory  man- 
ner his  omission  to  signify  his  intention  to  proceed,  and 
after  hearing  the  parties,  to  remove  such  stay  and  to  allow 
the  action  to  proceed,  upon  such  terms  as  he  shall  deem 
just. 
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This  rule  is  new. 

Remove  such  stay. — Hitherto,  upon  the  omission  of  the  plaintift"  to 
<j;ive  notice  in  ivridng  of  his  intention  to  proceed  for  the  remainder  of  the 
claim,  the  action  became  at  once  stayed,  and  no  power  existed  either  to  extern! 
the  time  or  to  remove  the  stay.  A  verbal  notice  was  insufficient,  and  prohibi- 
tion would  be  ordered  on  any  attempt  to  proceed  in  viuUition  of  the  statutory 
stay  of  proceedings:  Re  McGregor  v.  Norton,  l.S  1'.  R.  22.S.  The  stay  should 
be  removed  in  all  cases  where  the  plaintiff  has  all  along  been  desirous  of 
proceeding  and  the  omission  to  give  notice  is  explained,  and  the  application 
for  the  removal  of  the  stay  is  made  promptly. 

246.  In  an  action  of  detinue  the  defendant  may  with 
a  tender  of  the  subject  of  the  action  for  the  detention 
whereof  the  action  is  brought,  pay  money  into  Court  as 
compensation  for  damages  for  the  detention  thereof,  and 
for  injury  caused  thereto,  or  either  or  both,  with  costs  of 
the  action. 

{a)  Where  the  defendant  is  desirous  of  paying  money 
into  Court,  pursuant  to  this  rule,  the  practice 
respecting  the  same  shall,  in  all  respects,  be 
regulated  by  that  under  which  a  defendant 
may  pay  money  into  Court  in  other  actions 
as  provided  by  the  Act  and  these  rules. 

This  is  a  new  rule.  It  extends  the  practice  in  replevin  prescribed  by  rules 
(11  and  tl'i  to  the  action  of  detinue.  In  an  action  of  detinue  the  plaintiff  is 
entitled  to  a  judgment  that  the  defendant  do  deliver  to  the  plaintiff  the 
property  in  question  in  the  action  forthwith,  and  also  that  the  defendant  shall 
pay  to  the  plaintiff  the  value  of  the  goods'  in  case  the  same  are  not  returned, 
and  also  damages  and  costs,  and  the  plainiiff  is  entitled  to  an  execution  (form 
1<)1)  for  the  recovery  of  the  goods.  For  form  of  judgment,  see  form  128. 
The  value  of  the  goods  must  be  ascertained  and  stated  in  the  judgment. 
I'hillips  V.  Jones,  15  (^).B.  851». 

Prior  to  the  enactment  of  this  rule,  in  actions  of  detinue  for  goods,  if  all  or 
any  were  delivered  up  after  action  brought,  the  plaintiff  could  not  have  judg- 
ment to  recover  the  goods  so  delivered,  or  their  value,  but  might  have  judgment 
to  recover  damages  for  their  detention  if  he  had  sustained  any  damage,  and 
judgment  to  recover  the  residue  of  the  goods  and  their  value  and  damages 
for  their  detention  :  Cressfield  v.  Such,  H  Ex,  159  ;  Leider  v.  Rhys,  10  C.  H. 
N..S.  W&t) ;  and  a  i)lea  averring  the  delivery  of  the  goods  to  the  plaintiff  and  his 
acceptance  thereof,  and  payment  into  court  of  one  shilli.ig  damages,  was  held 
good  :  Cressfield  v.  Such,  8  Ex.  159. 

This  rule  enables  the  defen'lant  to  defeat  the  action  by  a  mere  tender  of 
the  goods  without  acceptance  thereof,  and  payment  of  the  damages  into  court. 
The  defendant  must  pay  a  sufficient  sum  to  cover  the  damages  into  court,  and 
als(j  the  costs  to  date  and  postage,  upon  notice  to  plaintiff  thereof.  Sections 
1-5  and  12(5,  rule  171.  If  the  plaintiff  then  recovers  no  further  sum  in  the 
action  than  the  sum  paid  into  court,  he  is  liable  for  the  costs  incurred  after 
such  payment      The  money  cannot  be  paid  out  to  the  plaintiff  before  trial 
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Rules     unless  he  accepts  it  in  satisfaction.      Any  costs  which  arc  awarded  to  tiie 
246-247  defendant  are  deductible  therefrom,  and  payable  to  the  defendant  :  see  rule 
170. 

Tender  of  the  subject  of  the  action.  -The  rule  does  not  prescribe 
in  what  manner  the  tender  is  to  be  made.  It  is  submitted  that  the  tender 
should  be  made  to  the  plaintiff  personally,  or  to  some  person  authorized 
to  receive  possession  of  the  goods  for  him.  It  is  submitted  that  it  is  not 
sufficient  for  the  defendant  merely  to  embody  an  offer  to  return  the  goods  in 
his  plea  of  payment  into  court.  No  right  is  given  to  the  defendant  to  tender 
a  portion  of  the  goods.  If  a  portion  is  tendered  and  accepted,  of  course  the 
plaintiff's  right  to  a  judgment  for  their  recovery  or  their  value  is  at  an  end  ;  but 
in  the  absence  of  the  acceptance  by  him  of  any  portion  of  the  goods,  the 
whole  must  be  tendered  in  order  to  form  with  the  payment  into  court  a  good 
defence. 

Practice. — The  sections  of  the  Act  relating  to  payment  into  court  in  any 
other  actions  are  sections  125,  126,  and  127.  See  v(j1.  1,  pp.  176  to  179. 
The  rules  are  170,  171,  244,  and  245. 

Suitors'  Moneys  :  Hok'  Payable. 

247.  All  moneys  are  payable  to  the  parties  at  the 
office  of  the  Clerk,  without  the  payment  of  any  fee  what- 
ever. In  case  a  party  desires  that  money  shall  be  trans- 
mitted to  him,  he  shall  give  to  the  Clerk  written  direc- 
tions as  to  the  mode  of  transmission,  and  in  the  absence 
of  such  directions  the  Clerk  shall  not  in  any  case  transmit 
moneys  of  suitors.  Moneys  transmitted  according  to 
such  directions  shall  be  at  the  risk  of  the  party  who  g  ve 
them.  All  necessary  expenses  incurred  in  transmission 
of  moneys  shall  be  borne  by  the  party  to  whom  trans- 
mitted, and  may  be  deducted  by  the  Clerk. 

Taken  from  old  rule  159. 

Moneys  payable  at  the  office  of  the  clerk.— In  the  absence  of 

written  directions  to  transmit  the  money,  no  action  would  be  maintainable 
against  the  clerk,  or  his  sureties,  for  failure  to  pay  moneys  in  his  hands 
without  demand  at  the  office  :  McLeish  v.  Howard,  .3  A.K.  509. 

This  rule  does  not,  in  terms,  impose  upon  the  clerk  the  duty  of  trans- 
mitting the  money  in  the  manner  requested  by  the  party  entitled  thereto.  The 
former  rule  required  the  clerk,  upon  receiving  written  directions,  to  transmit 
the  money  by  post  or  to  procure  and  transmit  a  post  office  order  therefor.  It 
would  not  be  safe  to  commence  any  proceedings  against  a  clerk  for  non-payment 
of  moneys  without  an  attendance  at  his  office  therefor,  or  an  express  refusal 
by  him  to  pay  the  money  sufficient  to  waive  any  such  attendance. 

It  is  submitted  that  a  rule  should  be  framed  reciuiring  the  clerk,  upon 
written  directions,  to  transmit  n>oneys  by  post  or  post  office  order,  or  l.y 
marked  cheque  or  draft  upon  some  chartered  bank  or  other  banking  institution 
selected  by  the  party.  Inasmuch  as  the  rule  imposes  on  the  party  giving  the 
directions  the  risk  of  transmission,  there  should  be  no  objection  to  such  a  rule. 
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248*  When  ihe  Clerk  issues  and  transmits  a  transcript 
to  the  Clerk  of  any  other  division,  the  plaintiff  or  person 
entitled  to  such  money,  may  by  an  order  in  writing, 
endorsed  on  the  transcript,  sij^ned  by  such  plaintiff,  or 
person,  direct  the  Clerk  of  the  Foreign  Court  to  pay 
over  the  money,  when  collected,  to  the  transmitting  Clerk 
or  Clerk  of  the  Home  Court,  or  in  any  other  way  the 
person  so  entitled  may  desire  and  direct. 

This  rule  is  new.     It  is  a  modification  of  rule  1.34. 

The  clerk  of  the  foreign  court  has  no  right  to  transmit  the  money  to  the 
clerk  of  the  home  court  except  upon  the  written  order  of  the  party  entitled  to 
the  money.  The  clerk  of  the  home  court  cannot  act  as  agent  of  the  party  for 
the  purpose  of  signing  the  order.  There  is  nothing  in  the  rule  expressly 
requiring  the  clerk  of  the  foreign  court  to  obey  the  direction  endorsed  on  the 
transcript. 
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249.  All  summary  applications  to  a  Judge  in  Cham- 
bers, other  than  applications  for  new  trials,  may  be  made 
on  notice  or  by  summons. 

.Similar  to  old  rule  184. 

This  rule  does  not  apply  to  applications  made  at  the  trial.  It  does  not, 
of  course,  apply  to  ex  parte  applications.  It  is  in  the  option  of  the  party 
making  the  motion  whether  he  will  serve  notice  of  motion,  or  whether  he  will 
apply  in  the  first  instance  for  a  sunmions  from  the  judge.  The  practice  of 
jjroceeding  by  notice  of  motion  has  been  found  more  convenient,  and  is 
adojited  in  all  cases  in  the  High  Court  and  County  Court  :  sec  C.  R.  526. 

For  form  of  summons,  see  form  215. 

250.  When  anything  required  by  the  practice  of  the 
Court  to  be  done  by  either  party,  before  or  during  the 
hearing,  has  not  been  done,  the  J''dge  may,  in  his  dis- 
cretion and  on  such  terms  as  he  shall  think  fit,  adjourn 
the  hearing  to  enable  the  party  to  comply  with  the  prac- 
tice. 

Similar  to  old  rule  140  ;   Eng.  C.C.R.,  1H80,  Ord.  xii.,  r.  15. 

Thi ,  rule  confers  on  the  judge  power  to  enlarge  the  time  for  serving 
notices  which,  by  the  practice,  should  be  served  a  certain  length  of  time 
l)efore  the  hearing.  Somewhat  similar  powers  are  conferred  in  garnishee 
cases  by  section  1!)H  :  see  vol.  1,  p.  282.  The  power  can  be  exercised  only 
by  the  adjournment  of  the  hearing.  In  cases  where  steps  are  prescribed  to  be 
taken  without  reference  to  the  hearing,  no  power  is  conferred  to  enlarge  Ihe 
time  ;  e.g.,  applications  l(j  change  the  venue  under  section  86  ;  applications  for 
renewal  of  summons  under  rule  25  ;  applications  for  jury  under  section  156. 
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Rules         251.  AH  applications  to  the  Jud{,''e  to  set  aside  or  stay 

251-252  1  •      1  !•  • 

any  order,  judf^ment,  process  or   proceeding  in  any  cause 

or  matter  in  a  Division  Court,  and  all  other  applications, 
except  in  matters  which  may  be  disposed  of  upon  an  ex 
parte  application  to  the  Judge,  and  applications  otherwise 
specially  provided  for  b\'  these  rules,  may  be  made  viva 
voce  at  any  sitting  of  the  Court,  if  both  parties  be  present, 
or  upon  affidavit,  the  opposite  part}'  having  notice  of 
such  application  and  of  the  grounds  thereof,  and  the 
order  or  decision  of  the  Judge  upon  such  application,  if 
made  at  a  sitting  of  the  Court,  shall  be  entered  by  the 
Clerk  as  in  other  cases  of  order  made  ;  if  made  upon 
affidavit  elsewhere  it  shall  be  mailed  to  the  Clerk  or 
delivered  at  his  office. 

Taken  from  old  rule  1+4. 

At  any  sitting  of  the  court. — Except  wlierc  some  special  mode  of 
making  the  application  is  provided  for  l)y  the  rules  or  by  the  Act,  an  applica- 
tion may  l)e  made  to  the  judge  at  any  sitting  of  the  court.  If  lioth  parties  are 
present,  he  may  hear  evidence  T'lrui  voce  in  support  thereof.  If  both  parties, 
however,  should  not  be  present,  it  would  be  necessary  thut  notice  of  the 
application  be  t:;iven,  together  with  the  grounds  thereof.  At  tlie  o))tion  of  the 
party  making  the  application  in  court,  the  evidence  in  support  thereof  may  be 
upon  affidavit.  No  formal  order  need  be  drawn  up  if  made  at  a  sitting  of  the 
court,  except,  perhaps,  an  order  coming  within  ude  '221.  If  the  order  should 
not  1)6  made  at  the  sitting  of  the  court,  the  original  should  be  mailed  to  the 
clerk,  or  delivered  at  his  office. 


Dhcontinuancc  of  Action. 

252.  If  the  plaintiff  desires  to  discontinue  the  action 
or  matter  against  all  or  any  of  the  parties  thereto,  he  shall 
give  notice  thereof  in  writing  (by  post  or  otherwise)  to 
the  Clerk  and  to  every  party  as  to  whom  he  so  desires 
to  discontinue,  and  the  party  receiving  such  notice  may 
apply  to  the  Judge  for  an  order  against  the  plaintiff  for 
the  costs  incurred  before  the  receipt  of  such  notice. 

{a)  Where  in  a  contested  case  the  defendant  or  other 
party  has  preparetl  for  trial,  and  before  the 
opening  of  the  Court,  the  plaintiff  has  with- 
drawn or  discontinued  the  action,  so  short  a 
time  before  the  sitting  of  the  Court,  that  the 
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defendant,    or    other    party,    cannot    in    the    '^"'®^ 

,.  I  '1-11  r  1-1  252-253 

ordinary  way  be  notined  thereof,  and  without  - 
such  notice  the  defendant  bona  fide  and  reason- 
ably incurs  expenses  in  procuring  witnesses  or 
in  attending  Court,  or  in  a  contested  case 
where  a  counsel  fee  might  be  ordered  to  be 
taxed  if  the  case  had  proceeded  to  trial  and 
the  defendant  has  employed  counsel  or  a 
solicitor,  who  has  attended  the  Court  to  con- 
duct the  defence  for  him,  the  Judge  may,  in 
his  discretion,  order  the  plaintiff  to  pay  such 
costs,  or  such  disbursements,  or  counsel  fee, 
or  such  portion  thereof  as  to  him  may  seem 
iust. 
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Taken  from  old  rule  138. 

Hitherto  it  has  been  necessary  that  the  plaintilT  discontinuing  should  pay 
the  defendant's  taxable  costs,  unless  the  judge  should  otherwise  order  ;  and  in 
default  of  his  doing  so  or  proceeding  to  trial,  the  defendant  was  L-ntitled  to  his 
costs  as  in  ordinary  cases  of  non-suit  or  default  by  the  plaintiff. 

Order  for  costs. — it  will  now  be  necessary  to  entitle  a  defendant 
against  whom  an  action  is  discontinued  to  his  costs  (unless  the  plaintiff  ])ays 
the  same)  to  obtain  an  (jrder  therefor.  The  onus  of  obtaining  an  order  is  thus 
removed  from  the  plaintiff  to  the  defendant. 

Contested  Ca,se.  —  Rule  'iSJt  enumerates  the  conditions  under  which  the 
case  shall  be  considered  contested.  A  counsel  fee  may  be  allowed  in  any  case 
which  is  discontinued  Ijefore  trial,  if  counsel  />ona  fide  attends  court.  The 
judge  must,  of  course,  take  into  consideration  all  the  circumstances  in  fixing 
the  amount  to  lie  allowed. 

Abatement. 

253.  In  case,  owing  to  any  cause,  a  sitting  of  the 
Court  is  not  held  on  the  day  appointed,  and  the  Court  is 
not  adjourned,  then,  unless  the  Judge  shall  otherwise 
order,  no  matter  or  action  which  should  have  been  tried 
or  heard  at  such  sitting,  shall  abate  or  be  discontinued, 
but  the  same  shall  be  considered  to  have  been  adjourned 
to  the  next  sitting  of  the  same  Court,  and  shall,  at  such 
silting,  be  entered  upon  the  Judge's  list  of  causes  for 
trial. 
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Rules 
253-256 
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This  is  a  new  rule. 

Without  this  rule  the  action  would  be  at  an  end.  As  said  by  Mr.  Justice 
Osier,  in  Forbes  v.  Michigan  Central  Ry.  Co.,  20  A. R.  584,  p.  589:  "The 
power  and  jurisdiction  of  the  inferior  court  to  deal  with  a  case  thus  coming 
before  it  is  thus  plainly  defined  and  circumscribed.  It  comes  on  for  trial  on 
the  day  for  which  the  defendant  has  been  summoned.  If  it  is  not  then  tried 
or  duly  adjourned,  it  is  at  an  end,  though  the  plaintiff,  no  doubt,  may  bring  a 
new  action.  There  is  no  power  to  revive  it  or  fix  a  new  day  for  the 
appearance  of  the  defendant  and  the  trial."  This  rule  effects  a  statutory 
adjournment  of  all  cases  which  would  have  been  tried  if  the  court  had  been 
duly  held  at  the  time  for  which  the  parties  were  summoned;  see  57  Vict., 
c.  23,  p.  4. 

254.  Subject  to  rules  of  Court,  the  Judge  of  the 
County  Court,  or  any  other  Judge  acting  for  him,  shall 
have  power  to  sit  and  act  at  any  time  for  the  transaction 
of  any  part  of  the  business  of  the  Division  (3ourt,  or  for 
the  discharge  of  any  duty  which  by  any  statute  or  other- 
wise was  formerly  required  to  be  discharged  out  of,  or 
during  the  regular  sitting  of  the  Court. 

This  is  a  new  rule. 

Formerly,  the  Superior  and  County  Courts  were  unable  to  entertain  certain 
motions  except  in  term,  but  terms  are  now  abolished,  and  the  courts  may  sit 
at  any  time:  see  Judicature  Act,  K..S.O. ,  c.  44,  ss.  56  and  57  ;  C. R.  1255. 
This  rule  confers  upon  the  judge  of  the  Division  Courts  similar  powers. 

255.  Where  the  plaintiff's  claim,  or  defendant's 
counterclaim  or  set-off,  consists  of  a  promissory  note,  or 
other  instrument,  or  is  on  a  guarantee,  it  shall  not  be 
necessary  to  copy  the  instrument  upon  which  the  claim 
is  founded,  but  it  may  be  set  forth  in  particulars  with 
reasonable  certainty. 

This  is  a  new  rule. 

For  forms  of  particulars,  see  form  14. 

Satisfaction  of  Judgment. 

256.  Any  party  to  a  judgment  to  whom  accord  and 
satisfaction  or  payment  of  such  judgment  has  been  made, 
may  be  required  by  the  party  against  whom  such  judg- 
ment has  been  rendered,  to  enter,  or  to  authorize  the 
Clerk  to  enter  satisfaction  thereof,  and  in  case  of  his 
refusal  or  neglect  to  do  ei  her,  the  Judge  may,  upon 
application  therefor,  order  satisfaction  to  be  entered  by 
the  Clerk  in  the  procedure  book. 


vSATISFACTION    OF    JUDGMENT. 
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Rules  25G-250  are  new.     Hitherto,  except  by  payment  to  the  clerk  of  the     Rules 
amount  of  the  judgment,  satisfaction  thereof  did  not  appear  upon  the  books  of  256-257 
the  court.  

Accord  and  satisfECtion. — Prior  to  iHHil,  payment  of  a  smaller  sum 
was  no  satisfaction  of  a  larger  :  Foakes  v.  Heer,  9  App.  Cas.  (KM) ;  but  an 
agreement  to  accept  a  sheet  of  paper,  or  a  stick  of  sealing-wax,  or  a  bill  of 
exchange,  promissory  note,  or  chetpie  for  any  amount,  would  be  an  accord 
and  delivery  of  the  article  agreed  upon,  pur.suant  to  the  agreement,  would  be 
a  satisfaction  :  Sibree  v.  Tripp,  15  M.  &  W.  "iS,  37  ;  Curlewis  v.  Clark, 
3  Kx.  H75  ;  (loddard  v.  O'Brien, !)  (^.B.D.  .S7  ;  Bidder  v.  Bridges,  H7  Ch.D. 
40(5.  "Accord  and  satisfaction  imply  an  agreement  to  take  the  money  in 
satisfaction  of  the  claim  in  respect  of  which  it  is  sent.  If  accord  is  a  (jucstion 
of  agreement,  there  must  be  either  two  minds  agreeing,  or  one  of  the  two  per- 
sons acting  in  such  a  way  as  to  induce  the  other  to  tliink  that  the  money  is 
payment  in  satisfaction  of  the  claim,  and  to  cause  him  to  act  on  that  view  ": 
/67- Bowen,  L.J.,  Day  v.  McLea,  *J2  (^).B.D.  (ilO,  p.  (113.  If  a  cheque  is 
sent  for  a  smaller  amount  than  a  claim  or  judgment,  and  is  marked  in  full,  it 
is  a  question  of  fact  whether  the  same  was  accepted  in  satisfaction  of  the  jiay- 
ment  :  Day  v.  McLea,  -22  (^.B.D.  (ilO  :  Mason  v.  Johnson,  20  A.R.  412. 
By  the  Judicature  Act,  R..S.O. ,  c.  44,  s.  o.S,  s-s.  7,  it  is  enacted  th.it  "  part 
performance  of  an  obligation,  either  before  or  after  a  breach  thereof,  when 
expressly  accepted  by  the  creditor  in  satisfaction,  or  rendered  in  pursuance  of 
an  agreement  for  that  purpose,  though  without  any  new  consideration,  shall 
be  held  to  extinguish  the  application."  In  Canadian  Bank  of  Commerce  v. 
Jenkins,  16  O.  R.  215,  an  agreement  to  accept  a  smaller  sum  in  satisfaction  of 
a  debt  was  made,  and  it  was  held  that  a  subsequent  tender  of  the  amount 
agreed  upon,  although  not  accepted,  was  sufficient  to  entitle  the  debtor  to  the 
benefit  of  this  section  :  see  also  Davey  v.  Baines,  9  T.L.  R.  29.  Mr.  Justice 
Osier,  in  Mason  v.  Johnson,  20  A.  R. ,  p.  415,  in  commenting  upon  this 
decision,  said  :  "  It  is  not  now  necessary  to  decide  this  jwint,  and  I  may  only 
say  that,  at  present,  I  am  not  satisfied  that  this  is  the  proper  construction  to 
be  placed  on  the  section." 

Order  of  judge. —Upon  the  application  for  an  onler  that  satisfaction  be 
entered  up,  it  should  be  shown  that  a  notice  had  been  served  upon  the  judg- 
ment creditor  requiring  him  to  have  satisfaction  entered,  and  a  certificate 
should  be  ol)tained  from  the  clerk  showing  that  satisfaction  thereof  had  not 
been  entered  or  authorized.  It  should  also  be  shown  that  the  judgment  has 
been  satisfied  cither  by  accord  and  satisfaction  or  by  payment. 
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257.  It  shall  be  lawful  for  the  Judge,  upon  the  appli- 
cation of  any  party  to  an  action  or  matter,  and  upon  such 
terms  as  may  be  just,  to  make  any  order  for  the  detention, 
preservation,  inspection,  surveying,  or  measuring  of  any 
property  or  thing  being  the  subject  of  such  action  or 
matter,  or  as  to  which  any  question  may  arise  therein, 
and  for  all  or  any  of  the  purposes  aforesaid  to  authorize 
any  persons  to  enter  upon  or  into  any  land  or  building  in 
the  possession  of  any  party  to  such  action  or  matter,  and 
for  all  or  any  of  the  purposes  aforesaid  to  authorize  any 
samples  to  be  taken,  or  any  observation,  plan,  or  model 
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Rule  257  ^q    |jg  made,  or  experiment   to   be  tried,  which    may  be 
~~necessar\-  or  expedient  for  the  purpose  of  obtaining  full 
information  or  evidence. 


Simihir  to  C.  R.  11:^'.,  and  En^'lisli  C.C.K.,  IHH!),  Onl.  xii.,  r.  .S,  and  rule 
of  the  Supreme  Court,  1H8;{,  Ord.  1.,  r.  ;{. 

Any  party  to  an  action. — Insiieclion  cannot  l>c  obtained  under  this 
rule  by  one  defendant  against  another  when  no  right  is  in  (juestion  between 
them.  The  application  need  not,  however,  in  all  cases,  be  by  plaintiffs 
against  tlefendants,  or  -ice  versa,  but  it  must  be  by  and  against  parties  l)etween 
whom  there  is  some  right  to  be  adjusted  in  the  action  :  Shaw  v.  Smitli,  IH 
(,).B.I).  1!>M  ;  .w  also  lirown  v.  Watkins,  16  Q.H.D.  12o. 

Detention  and  preservation  of  property.—  Where  a  defendant 

alleged  that  jewelry  the  sul)ject  of  the  action  belonged  to  a  third  party,  and 
had  been  ileposited  with  him  as  security  for  a  debt,  it  was  ordered  to  be 
deposited  in  court  :  DeLati  v,  Hraham,  40  L.J.C.  1'.  41">.  Where  property  the 
subject  of  the  action  is  being  damaged,  the  plaintiff  may  be  appointed  receiver 
and  manager:  Hyde  v.  Warden,  1  Ex.  I).  .'{()1).  Where  there  is  immediate 
danger  of  chattels  in  (piestion  in  the  action  being  disposed  of,  then  an  order 
may  be  niade  ajipointing  a  receiver  :  Taylor  v.  Kckersley,  -  Ch.l).  'M)'2.  An 
order  might  also  be  made  under  this  rule  commanding  a  defendant  to  do  an 
act  necessary  for  the  preservation  of  property  in  (juestion  ;  .Strelley  v.  Pearson, 
15  Ch.l).  US  ;  and  where  in  the  event  of  an  appeal  by  an  api)ellant  l)eing 
successful,  success  would  be  useless  unless  the  fund  was  |)rotected  in  the  mean- 
time, an  order  was  made  continuing  an  injunction  ]>ending  the  ajipeal  : 
I'olini  V.  (;ray,  12  Ch.l).  VM. 

Inspection  of  property.  -Liberty  may  be  given  to  the  plaintiff  to 
enter  on  the  defendant's  land  and  dig  up  soil  for  the  puri>ose  of  discovering 
the  course  of  a  drain  the  subject  of  tiie  action  :   Lumb  v.  Beaumont,  -1  Ch.l). 

Where  a  defendant  refused  to  accept  a  shipment  of  butter  and  claimed  to 
hold  sample  tubs  as  a  separate  purchase,  and  refused  to  give  them  up,  an  order 
was  made  authorizing  the  plaintiff  and  his  witnesses  to  enter  upon  the  defend- 
ant's lands  and  buildings  to  make  observation  of  them  :  Munnv.  McConnell, 
7  C.  L.T.  1()9.  Wh»re,  however,  in  an  action  complaining  of  a  nuisance, 
proof  of  the  nuisance  could  be  obtained  from  external  sources,  an  application 
to  inspect  the  defendants  works  to  ascertain  how  the  nuisance  was  occasioned 
was  refused  :  Barlow  v.  Bailey,  18  W.  R.  7^3.  In  Lewis  v.  Earl  of  Londes- 
borough,  (IH!);})  2(J.B.  11(1,  documents  in  the  possession  of  the  o)ii)osite 
party  were  ordered  to  be  placed  in  the  custody  of  an  oflicer  of  the  court,  and 
the  applicant  was  given  leave  to  take  photographs  of  them,  the  photographing 
to  be  done  in  presence  of  ojiposite  party. 

Experiments. — Applications  authorizing  experiments  to  be  tried  have 
been  made  chielly  in  jiatent  cases  which  are  geneially  lieyond  the  jurisdictinn 
of  the  Division  Courts  :  R.  v.  Co.  Ct.  Judge  of  Halifax,  (1H!»1)  "J  (^>.B.  -3)^. 
See  vol.  1,  p.  71.  The  court  may  under  the  rule  employ  independent  expert 
evidence  to  give  advice  u|)on  which  the  court  may  form  its  judgment  :  Badische 
Anilin  und  Soda  Fabrik  v.  Levinstein,  24  Ch.l).  lloO. 

Motion,  how  made. — The  motion  should  generally  be  made  upon 
notice  or  summons  :  Daniels'  Ch.  I'r. ,  1802.  It  may,  however,  be  made  t'.i 
po.rtc:  Munn  v.  McConnell,  7  C.L.T.  Id',);  Hennessy  v.  Rohman,  'M\  L.T.N.S. 
61. 
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Costs. —Tilt;  plaint  iff  may  be  ordered  to  pay  llie  costs  of  the  iii^iie<;linii  (,(     Rules 
defendant's  properly  in  any  event:    Mitchell  v.    Darley   Main  ('olJiLrN   t".,    257-259 
l(M^).B.I).  4r.7. 

Terms. — The  party  who  obtains  possession  of  an>-  jimpcrty  inider  an 
order  made  pursuant  to  this  rule  may  be  re(|uire(l  to  enter  into  an  undertaUinj; 
not  to  deal  with  the  property  escept  under  the  direction  of  the  court,  and  to 
abide  by  any  order  w  hicli  the  court  may  think  fit  to  make  as  to  damages  or 
otherwise:  Taylor  v.  Kckersley,  li  C'h.L).  .'{O'i.  The  (jrder  may  also  incUule 
the  lakiny  of  de])ositions,  etc.,  as  provided  by  rule  2r)H. 


258.    ^^  liLTe  an   order  is  ina 


do    f. 


)r   inspecting',   siir- 


to 


|:iun 

t'.V 

.S. 


\eyinj;,  measnrinp^,  weighing,',  making  an}-  experiment,  or 
for  taking  an\-  sample,  or  making  any  plan  or  model,  by 
an}-  person  to  be  named  therein,  such  order  may  include 
an  order  for  the  Clerk  or  some  other  person  to  be  named 
therein,  to  examine  upon  oath  and  take  the  deposition  of 
the  person  so  named  as  to  such  measure,  weight  or 
inspection,  or  the  correctness  of  such  survey,  or  the 
result  of  such  experiment,  or  the  fairness  of  such  samples, 
or  the  accuracy  of  such  plan  or  model,  and  such  order 
may  also  empower  an\'  or  either  party  to  give  the  de- 
position so  taken  in  evidence  upon  an\-  trial  or  proceeding. 

Similar  to  Kng.  C.C.R  ,  IMS!),  Ord.  sii.,  r.  4. 

The  rule  enables  an  expert  employed  by  the  court  to  make  his  report 
without  cross-examination  at  the  trial.  The  depositions  should  be  taken  only 
after  notice  to  both  parties  and  should  be  signed  by  the  party  making;  it,  and 
filed  with  the  clerk  and  kept  with  the  i)apers. 

259.  ^^  hen  by  any  contract  a  priiiia  facie  case  (;f 
liabilit}-  is  estai)lished,  and  there  is  alleged  as  matter  of 
ilcfence  a  right  to  be  relieved  wholly  (jr  partially  frou) 
such  liabilit}',  the  Judge  may  make  an  order  for  the 
preservation  or  interim  custody  of  the  subject-matter  of 
the  litigation,  or  may  order  that  the  amount  in  dispute 
be  brought  into  Court  or  otherwise  secured. 

Similar  to  C.  R.  U.Sl,  .and  Kng.  C.C.K.,  lHHi>,  Ord.  \ii.,  r.  1. 

Enforcement  of  order. -An  ouler  under  this  rule  for  the  payment  of 
money,  as  between  del)t(>r  and  creditor,  could  not  be  enforced  by  attachment  : 
I'liosjihale  Sewage  Co.  v.  llartmont,  2.')  \V.  R.  74.S  ;  K.\  parte  llooson,  L.  R.S 
Ch.  -J.'U  :  Roberts  v.  Donovan,  21  ().  R.  .').'<")  ;  licrry  v.  Donovan,  21  A.R.  14. 
'  Hlier  orders  under  the  rule  should  be  enforced  by  attachment  :  Hutchinson  v. 
Ilarlmont,  W.\.,  (Is77)  "Jit;  Richards  v.  Cullerne.  7  (J.  |5.I).  (I'J:?. 
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mue  260  260.  So  far  as  applicable  the  rules  and  the  forms 
shall  extend  and  apply  to  provisional  counties,  provisional 
judicial  districts,  territorial  districts  and  temporary 
judicial  districts. 

Taken  from  old  rule  Kw. 

Provisional  Counties.— Hy  R.S.O.,  c.  5,  s.  i,  s-s.  44,  the  rrovision.ii 

County  of  Hal  burton  conlinueil  to  l)e  united  to  and  to  form  part  of  the  C!ounty 
of  Victoria.  By  R.S.O.,  c.  G,  entitled  "An  Act  respecting  the  Provisional 
County  of  llalihurton,"  the  administration  of  justice  in  such  I'rovisional 
County  is  provided  for.  The  provisions  of  law  as  to  Division  Courts  are  as 
follows : 


DIVISION   coiruis. 

15.  The  provisions  of  law  from  time  to  time  in  force  relating  to 
Division  Courts  in  counties  and  the  oflicers  thereof  shall  apply  In 
the  Division  Courts  of  the  I'rovisional  County,  except  where  mcon 
sistent  with  this  Act  :   K.S.O.,  1S77,  c.  0,  s.  lt» ;  49  Vict.,  c.2,  s.O. 

16.  The  Division  Courts  wholly  within  the  limits  of  the  I'ro- 
visional County  shall  continue  Division  Courts  thereof,  and  territor) 
belonging  to  a  Division  Court  not  wholly  within  the  I'rovisional 
County  shall  continue  to  belong  to  such  Division  Court  until  a 
change  is  made  under  the  next  section  :   R.S.O.,  1H77,  c.  0,  s.  ^O. 

Power  to  17.  The  Licutenant-Ciovernor  in  Council  may  divide  the  Pro- 

^\"  ■        f  visional  County  into  as  many  Division  Court  divisions  as  he  may 
Divisions  of         .,  .•'.  ,  1       .u  .-11 

Division       consider  requisite,  and  may  number  the  same  consecutively,  and 

Courts.        may  from  time  to  time  alter  the  number,  limits,  and  extent  of  every 

division  :   R.S.O.,  1H77,  c.  (i,  s.  21. 
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18.  A  Court  shall,  unless  the  Lieulenant-CJovernor  in  Council 
otherwise  directs,  be  held  in  every  division  once  in  every  three 
months,  or  oftener,  at  the  discretion  of  the  jiuige  who  may  appoint, 
and  may  from  lime  to  time  alter  the  times  and  places  within  the 
divisions,  when  and  at  which  such  Courts  shall  be  liolden,  sul)ject 
to  the  approval  of  the  Lieutenant-!  lovernor  in  Council :  R.S.O., 
1877,  c.  <•),  s.  2-2  ;  49  Vict.,  c.  •_>,  s.  7. 

Provisional  Judicial  Districts.  -The  Provisional  judicial  Districts 
consist  of  the  Districts  of  Algoma  and  Thunder  15ay  :  R..S.O.,  c.  5,  s.  1, 
s-ss.  44  and  45  ;  United  Provisional  Judicial  District  of  Muskoka  and  Parr) 
Sound,  57  \'ict.,  c  l.S  ;  I'rovisional  J'udicial  District  of  Nipissing,  57  Vict., 

c.  ;$.% 

Territorial  Districts.— The  Territorial  Districts  consist  of  the  Terri- 
torial District  of  Rainy  River  :  R.S.O.,  c.  5,  s.  1,  s-s.  48  ;  but  for  all  judicial 
purposes  not  provided  for  by  The  Unorganized  Territories  Act,  said  district 
forms  part  of  the  I'rovisional  Judicial  District  of  Thunder  Bay  ;  and  by 
55  Vict.,  c.  83,  s.  17,  it  is  enacted  that  until  there  shall  be  a  resident  judge 
at  Rat  Portage  for  the  District  of  Rainy  River,  the  stipendiary  magistrate  of 
the  said  district  for  the  time  being  shall  have  all  the  powers  of  a  judge  of  a 
CountyCourt  under  the  existing  (.^7V)  municipal  laws  of  the  Province  of  Ontario. 

Temporary  Judicial  Districts.— The  Temporary  judicial  Distiin 

of  Manitoulin  was  formed  by  51  Vict.,  c.  14;  The  Unorganized  Territories 
Act,  R.S.O.,  c.  91,  provides  for  the  administration  of  justice  in  the>e 
districts.  The  courts  of  a  Provisional  Judicial  District  are  presided  over  by  a 
district  judge,  who  has  the  same  powers,  duties,  and  emoluments  as  a  county 
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judge  :  R.S.O.,  c.  91,  s.  W,      The  courts  of  Temporary  Judicial  Districts  are  Rul«  260 

presided  over  l)y  stipendiary  magistrates  :   K.S.O.,  c.  lU,  s.  .S.     Tlie  jirovisions  

of  the   statutes   relating   to   Temporary  Judicial  Districts  a|)plical)le  to  the 
Division  Courts  are  the  following  : 

R.S.O.,  C.  91. — An  Act  resjiecting  the  ailministration  of  justice  in  the 
Districts  of  Thunder  Bay,  Kainy  River,  Muskoka,  Parry  Sound,  and  Nipissing. 

18.  The  Lieutenant-liovernor  in  Council  may  divide  each  of 
the  said  districts  into  two  or  more  divisions,  and  appoint,  and  from 
time  to  time  alter  the  number,  limits  and  extent  of  every  such 
ilivision,  and  may  number  the  same  consecutively,  commencing  at 
number  one. 

I'ower  to  alter  is  by  52  \ict.,  c.  VJ,  s.  l.S,  conferreil  on  the  I'istrict  Judge, 
the  Sheriff,  and  the  Division  Court  Inspector :  fc^"  vol.  1,  pp.  10  and  11. 

19.  (1)  A  Court  shall  be  held  in  every  such  division  in 
Territorial  District  once  in  every  three  months,  or  oftener,  at  the 
discretion  of  the  stipendiary  magistrate,  who  may  appoint  and 
from  time  to  time  alter  the  times  and  places  within  such  division 
when  and  at  which  such  Courts  shall  l)e  holden,  subject  to  the 
approval  of  the  Lieutenant-liovernor  in  Council. 

(2)  The  Lieutenant-dovernor  in  Council  may  from  time  to  time 
make  such  regulations  as  lie  considers  expedient  in  ovtler  to  secure 
the  due  and  convenient  holding  of  Courts  in  the  said  districts,  and 
within  all  other  districts  now  or  hereafter  to  be  formed  in  any  jiart 
of  the  unorganized  territory  in  Ontario. 

See  s.  8,  vol.  1,  p.  5. 

The  action  of  the  stipendiary  magistrate  is  subject  to  the  approval  of  the 
I.ieutenant-Ciovernor,  wherein  his  power  differs  from  that  of  a  county  judge. 

No  power  similar  to  that  conferred  on  the  Lieutenant-Ciovernor  by 
section  I'i  of  the  Act  seems  to  be  conferred  on  him  as  to  Temporary  Judicial 
Districts. 

20.  (1)  The  stipendiary  magistrate  shall  act  as  Division  Court 
juiige  of  the  district  for  which  he  is  apjiointed,  and,  besides  any 
additional  jurisdiction  given  to  him  by  this  Act,  shall  have  the  like 
jurisdiction  and  powers  as  are  possessed  l)y  the  County  Court  judges 
in  Division  Courts  in  counties,  and  shall  perform  the  like  duties. 

(■J)  The  stipendiary  magistrate  shall  i)e  the  sole  judge  in  all 
actions  brought  in  the  said  Divisicjn  Courts,  and  shall  determine  all 
questions  as  well  of  fact  as  of  law  in  relation  thereto  in  the  summary 
manner  authorized  by  this  Act  ;  but  if  he  thinks  fit  to  have  any 
fact  or  facts  controverted  in  a  cau.se  tried  iiy  a  jury,  a  jury  of  five 
persons  present  shall  be  returned  instantly  by  the  clerk  of  the  Court 
to  try  such  fact  or  facts,  antl  the  stipendiary  magistrate  may  give 
judgment  on  the  verdict  of  the  jury. 

The  jurisdiction  and  powers  of  County  Courty  judges  will  be  found  fully 
discussed  in  vol.  1.  One  of  the  iiowers  is  the  appointment  of  a  deputy  :  see 
s.  22,  p.  1!). 

There  appears  to  be  no  right  conferred  upon  suitors  to  have  a  case  tried  by 
a  jury.  Whether  a  case  should  be  so  tried  depends  upon  the  will  of  the 
judge,  who,  then,  has  powers  sii"ilar  to  those  conferred  upon  Division  Court 
judges  under  section  168  :  see  vol.  1,  p.  240. 

It  is  (piestionable  whether  there  would  be  power  to  try  an  interpleader 
i-ssue  by  a  jury,  as   that    is   not   a   case,  but  a    "proceeding   in  a  cause": 
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Rule  260  Cameron  v.  Allen,  I(>  V.k    lifj  ;  A',    Turner  v.   Imperial   liank  of  Can.uln, 

H  1'.  k.  !!••      Siih-siriion  2  seeni>,  llicrelore,  tn  restrict   rathei    than  t(j  extend 

Mih-seciiun  1. 

21.  (I)  The  prDvisions  nf  law  Ironi  time  to  time  in  force 
relating;  to  l)ivisi(^n  Courts  in  counties,  and  the  olticers  thereof, 
includitii;  the  rules  or  forms  made  or  lo  be  made  by  the  Hoard  of 
County  judges,  and  the  fees  payable  to  the  clerks  and  bailill's,  shall 
apply  to  the  Division  Coiiris  of  the  said  districts,  escept  where 
inc-onsisteni  with  this  Act. 

{•2)  Sections  ].")(»,  1.>1,  l')H,  and  170  of  The  Division  Courts  Act 
shall  not  apply  to  the  Division  Courts  of  the  said  districts. 

Inconsistencies. — The  following  seem  to  be  inconsistencies  :  — 
(1)   Trial  by  jury  in  interpleader  does  not  seem  {'<  lie  allowable  :  sec  notes 
to  section  'JO. 

{'2)  The  appointment  of  an  a^jeiit  for  service  in  case  of  appeal  is  not 
necessary  in  a  judicial  <lisiricl,  inasmuch  as  section  1.50  does  not  ajijjly  ;  scf 
vol.  1,  p.  227.  By  section  ',V2,  however,  it  is  provided  that  personal  service 
may  either  be  effected,  or  all  papers  rec|uiriny  service  may  be  delivered  to  the 
clerk  of  the  Division  Court,  who  shall  mail  the  sanu'  to  the  person  entitled  or 
his  authorized  agent. 

(;i)  The  right  of  parties  to  a  jury  under  section  l.'J4  of  The  Division  Courts 
Act  is  taken  away.  It  is  ijuestionable  whether  secticm  15."),  which  remains 
applicable,  gives  the  right  lo  a  jury  in  inleriileadei  matters.  It  is  submitted 
that,  in  view  of  section  JO,  it  does  not. 

(4)  Section  loS,  which  provides  for  the  selection  of  jurors,  is  not  applica- 
ble :  -fit'  vol.  1,  p.  2',]'}. 

(5)  Fees   for  jury  fund  are  not   to   be  collected    in  Temporary  Judicial 


Districts:  see  s.  170,  vol.  1,  p.  L'4J. 

22.  (1)  The  judge  or  jr 
County   of  Simcoe  n 
stipendiary  magisi 
the  District  of  Mu 
stipendiarv  magist. 
at   the   recpiest  of  i, 


lor  ju  I  J,     'I  th'    (bounty  Court  of  the 

he   thinks   til,  ,\i    the    re(|uest    of   the 

11.   district,  h"ld    any  Division  Court  in 

.)r  in  the  Disti       of  i'arry  Sound  ;  and  the 

of  either  such  (h^iricts  may,  if  he  thinks  lit, 

idge  f     iunior  judge  of  the  said  County  of 

.Simcoe,  hold  any  Division  C      iri  in  such  county. 

(2)  Every  judge  or  stipenMiary  magistrate,  while  holding  any 
such  Court,  shall  have  all  the  rights,  powers,  and  pr  leges  of  tiie 
officer  at  whose  reijuest  he  is  holding  Court. 

23.  The  Division  Courts  of  the  said  liistricts  shall  not  have  cog- 
nizance of  any  action  for  any  gaml)ling  debtj  or  f  m  any  spirituous, 
malt,  or  other  likeliipiors,  nor  of  any  action  whettiet  un^ii^I.;.  by  the 
])ayee  or  any  other  person  on  a  note  of  hand,  the  c m-uieration  or 
any  part  of  the  consideration  of  which  was  for  a  ga  iing  debt  or 
for  such  licjuors  ;  nor  for  any  action  for  the  recovery  i  land,  t)r  any 
action  in  which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments, or  to  any  toll,  custom,  or  franchise  is  in  tpiestion,  or  in 
which  the  validity  of  any  devise,  beipiesl,  or  limitation  under  any 
will  or  settlement  is  disputed  :  nor  of  any  action  for  malicious 
prosecution,  or  for  libel  or  slander,  or  for  criminal  conversation  or 
seduction,  or  breach  of  promise  of  marriage. 

In  actions   brought  in  the  Division  Court  for  the  Temporary  Judicial  Dis- 
ricis  for  sjiirituous,  malt,  and  o//it'r  like  /ii/itors,  the  jurisdiction  is  ousted, 


t 

w'liether   the    lituiors    Were    drunk   in  a   tavern  or  ale-house,  or  not. 
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-iich  li(|Ui)r>,  the  juiisdiclion  is  o\\<,{c<\,  whtt/ur  t/ie  aitioii   /-  ^'loir^ht  i>y  tfh   Rule  260 
fiiyet'  or  any  otiur  f'lTsoii.     '\'\w  WDfds   "  rij^hl    or  "art-  oinitted   lu'foii'  \hu  -_    -^ 

Aord  "title"  in  liealing  wiili  jurisdictinn  in  aciions  relaiiin;  to  corpoical  or  in 
firporeal  hereditaments.  The  clause  ousting  the  jiiiisdiclinn  in  action^  a^jainst 
a  justice  of  peace  where  he  objects  thereto  is  omitted.  With  these  exceptions, 
-ection  'J.'i  is  similar  to  section  ()'•  of  The  IMvision  Courts  Act:  .wr  vol.  1, 
Ij).  <i'A-'il,  The  effect  of  the  proliii)ition  in  reference  to  lii|Uors  would  lie  to 
I  impel  a  wholesale  grocer  who  held  a  note  for  $110,  of  which  $10  was  k.c 
hijuors,  to  sue  in  a  higher  court. 

24.  The  said  Division  Courts,  in  addition  to  the  jurisdiction 
given  to  the  Division  Courts  under  The  Division  Courts  Act,  shall 
have  jurisiiiction  in  all  personal  actions  where  the  amount  claimed 
does  not  exceed  $1(K),  and  the  stipendiary  magistrate  shall  hear 
and  determine  such  actions  and  matters  in  relation  thereto  in  a 
summary  way.  and  make  such  orders  and  judgments  as  appear  to 
him  just  and  agreeable  to  equity  and  good  conscience. 

This  is  important.  Where  a  defendant  resides  or  carries  on  business,  or 
ihc  cause  of  the  action  arose  in  a  I'emporary  Judicial  District,  the  plaintiff  would 
''c  sui)ject  to  the  rules  as  to  scale  and  set-off  of  costs  in  the  event  of  recovering 
lu-iween  $60  anil  $100  in  a  personal  action.  A  personal  action  is  defined  in 
.  >1.  1,  1).  75  :  .>tv  Whidden  v.  Jackson,  IH  A.K.  440. 

Agreeable  to  equity  and  good  conscience.— -SVv  section  70, 

vul.  1,  pp.  73  and  7h. 

25.  Any  executor  or  achninistrator  may  sue  and  be  sued  in 
any  such  Division  Court,  in  like  manner  as  if  he  were  a  party  in  his 
own  right,  and  judgment  ami  execution  shall  be  such  as  in  the  like 
cases  would  be  given  or  issued  in  the  High  Court;  and  any  one 
under  the  age  of  twenty-one  years  may  prosecute  an  action  in  any 
such  Court  for  any  sum  of  money  not  exceeding  $1(10,  due  to  him 
for  wages  or  piece  work,  or  for  work  as  a  servant,  in  the  same 
manner  as  if  he  were  of  full  age. 

Minors  may  sue  for  wages.— i»6r  vol.  i,  p.  m. 

26.  With  the  consent  of  both  parties  to  the  action,  the  stipen- 
diary magistrate  may  try  any  action  within  the  jurisdiction  against 
a  Division  Court  clerk  of  his  district  in  any  Division  Court  within 
the  district. 

This  would  give  the  right  to  sue  a  clerk  in  his  own  Division  Court.  The 
Consent  need  not  be  in  writing:  stc  vol.  1,  p.  1-").  There  must  first  be  a  case 
in  ihe  Division  Court  within  its  jurisdiction. 

28.  (1)  The  sti])endiary  magistrate  holding  any  Division  Court 
as  aforesaid,  may,  in  any  case,  with  the  consent  in  writing  of  both 
parties  to  the  action,  order  the  same,  with  or  without  other  matters 
in  dispute  between  the  parties  and  within  the  jurisdiction  of  the 
Court  as  to  subject-matter  but  irrespective  of  amount  if  not 
exceeding  $S(KI,  to  be  referred  to  arbitration  to  such  person,  ind  in 
such  manner  and  on  such  terms  as  he  may  think  reasonable  and 
just  :  and  such  reference  shall  not  be  revocable  by  either  party, 
except  by  consent  of  the  stipendiary  magistrate  ;  and  the  award  of 
the  arbitrator  or  arbitrators  or  umpire,  shall  l>e  entered  in  the 
cause  as  a  jiidgment  of  the  Cour',  and  shall  be  binding  and  effectual, 
to  all  intents  and  purposes. 

('1)  Where  a  reference  has  been  made  by  such  order,  either  of 
the  parties  to  the  action  may  obtain  from  the  clerk  of  any  Division 
Court,  anil  cause  to  be  duly  served  a  summons  or  subpd-na  requiring 
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the  atten(lan"e  before  the  said  arbitrators,  of  any  witness  resident 
within  the  district,  in  like  manner  as  before  the  stipendiary 
magistrate  at  the  sittings  of  the  said  Division  Court. 

29.  The  stipendiary  magistrate  may,  on  application  to  him 
within  fourteen  days  after  the  entry  of  the  award,  set  the  same 
aside,  or  may,  with  the  consent  in  writing  of  both  parties  revoke 
the  said  reference  and  order  another  reference  to  be  made  in  the 
manner  aforesaid. 

30.  (1)  If  the  parties  between  whom  differences  have  arisen 
agree  by  a  writing  signed  by  them  to  refer  their  causes  of  action, 
claims  and  demands  to  the  stipendiary  magistrate  and  agree  that 
•he  stipendiary  magistrate  may  try  and  determine  the  same,  the 
said  stipendiary  magistrate  shall  have  power  and  jurisdiction  so  to 
f'o,  provided  the  subject-matter  of  difference  is  upon  a  cause  or 
causes  of  action  not  exceeding  $800  in  amount,  and  not  within  the- 
subjects  excepted  from  the  jurisdiction  of  the  said  Division  Courl>. 

(-)  Every  such  agreement  shall  be  executed  in  duplicate,  one 
of  which  duplicates  shall  be  filed  with  the  said  stipendiary 
magistrate  and  the  other  with  the  clerk  of  the  Division  Court  and 
the  Court  shall  thereupon  have  jurisdiction  in  respect  of  the  miltci 
so  referred. 

(.S)  Upon  such  agreement  being  filed  the  plaintiff  may  enter 
his  claim  for  suit  in  such  Division  Court,  and  sue  out  a  summons 
thereupon  as  in  ordinary  cases,  and  the  proceedings  in  the  said 
action  may  be  conducted  to  judgment  and  execution  (irrespective  of 
the  amount  ••ecovered,  provided  it  does  not  exceed  $800)  in  tlie 
same  manni :  as  in  other  actions  in  the  said  Court,  and  the  judgment 
in  such  action  shall  have  the  same  effect  as  any  other  judgment  of 
the  Court. 

31.  From  the  judgment  of  a  stipendiary  magistrate  pronounced 
in  a  case  tried  under  the  preceding  two  sections  an  appeal  shall  lie 
to  the  Court  of  Appeal  subject  to  such  rules  as  to  security,  stay  of 
proceedings,  and  otherwise,  as  the  said  Court  may  make  in  respect 
thereto,  and  subject  until  all  such  rules  are  made,  to  the  like  rules, 
and  statutory  restrictions  as  are  applicable  to  appeals  from  the 
decision  of  a  judge  of  a  County  Court ;  but  the  entry  of  judgment 
shall  not  prevent  the  appeal  being  had  or  proceeded  with. 

32.  Upon  an  application  ''or  a  new  trial  in  a  cause  wherein 
either  party  may  appeal,  personal  service  may  be  effected,  or  all 
papers  requiring  service  may  be  delivered  to  the  clerk  of  the 
Division  Court  where  the  action  was  tried,  or  left  at  his  office  for 
the  jierson  entitled  thereto.  The  clerk  shall  forthwith  mail  by 
registered  letter  all  such  papers  to  the  person  entitled  to  the  same, 
or  his  authorized  agent. 

33.  On  the  ap|)lication  of  the  party  proposing  to  appeal  his 
counsel,  solicitor,  or  agent,  the  stipendiary  magistrate  shall  stay 
the  proceedings  in  the  cnuse  for  a  time  not  exceeding  twenty  days, 
from  the  day  of  giving  judgment  on  the  application  for  a  new  trial, 
in  order  to  afford  time  to  give  the  security  required  for  the  appeal. 

34.  No  appeal  shall  lie  to  the  Court  of  Appeal  if,  before  the 
court  opens,  or  if  (without  the  intervention  of  the  stipendiary  magis- 
trate), before  the  commencement  of  the  trial,  there  shall  be  filed 
with  the  clerk  an  agreement  in  writing  not  to  appeal,  signed  by 
both  parties,  or  by  their  solicitors  or  agents.  The  stipendiary 
magistrate  shall  note  in  his  minutes  whether  such  agreement  wa- 
filcd  or  not,  and  the  minutes  shall  be  evidence  upon  that  point. 
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82.  No  damages  shall  be  recovered  in  respect  of  injuries  com-     Rules 
milled  in  any  of  the  said  districts  upon  any  land  by  horses,  cattle,  260-263 

sheep  or  swine,  straying   upon   such   land,  unless  the  animal  io-     

straying  was  running  at  large  contrary  to  a  municipal  by-law  in  that 
behalf;  and  where  no  by-law,  prohibiting  or  regulating  the  running 
at  large  of  the  class  of  animals  to  which  the  animal  trespassing 
belongs,  is  in  force  in  the  municipality,  township,  or  place,  then  no 
such  damages  shall  be  recovered  unless  such  animal  has  broken 
through  or  jumped  over  a  fence  then  being  in  reasonably  good 
order  and  of  the  height  of  four  and  one-half  feet ;  but  this  section 
shall  not  apply  to  unruly  or  breachy  animals. 

261.  Regular  meetings  of  the  board,  when  necessar\', 
may  be  held  upon  the  call  of  the  chairman,  or  of  any  two 
members  of  the  board,  and  at  the  City  of  Toronto. 

Old  rule  166  provided  that  the  regular  meetings  should  be  held  on  the 
third  Monday  in  June  annually.  It  is  not  intended  that  the  board  shall  here- 
after meet  at  any  stated  times  or  periods.  Meetings  are  to  be  held  at  any 
time. 

Affidavits  and  Oaths. 
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262.  Every  affidavit,  and  other  proceeding  of  the  like 
nature,  shall  be  divided  into  numbered  paragraphs,  and 
shall  state  concisely  such  matters  and  facts  as  may  be 
necessary  to  truly  inform  the  Court. 

Form  of  affidavit. — The  affidavit  must  contain  the  words  "  make 
oath  " ;  for,  although  the  jurat  certifies  that  deponent  was  sworn,  it  will  not 
be  sufficient,  unless  the  affidavit  states  that  he  makes  oath  :  Allen  v.  Taylor, 
10  Ex.  52.  Where  a  statutory  declaration  is  admissible,  the  words  are  "  do 
solemnly  declare." 

Numbered  paragrraphS. — The  paragraphs  should  be  numbered  con- 
sicutively,  commencing  at  1. 

Matters  and  facts. — The  sources  of  knowledge  or  belief  must  be 
stated  :  rule  262. 

Before  whom  sworn.— Affidavits  made  in  the  Province  of  Ontario 
may  lie  sworn  before  a  judge  of  a  Division  Court ;  a  clerk  or  deputy-clerk  of 
a  Division  Court  ;  a  judge  of  the  High  Court ;  a  notary  public,  or  a  commis- 
sioner for  taking  affidavits  in  the  High  Court :  see  section  143,  vol.  1, 
pp.  207  and  208.  If  made  out  of  the  province,  they  may  be  sworn  before  any 
of  the  ])ersons  enumerated  in  K.S.O.,  c.  61,  p.  84. 

Formal  rOQUirementS. — For  other  formal  re(|uirements,  see.  vol.  1, 
pp.  no  and  207,  rules  263  and  268. 

263.  Every  affidavit  shall  be  drawn  up  in  the  first  per- 
son, stating  the  name  of  the  deponent  at  the  commence- 
ment in  full,  and  his  description  and  true  place  of  abode. 
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Rule  263  .i,-j(j  shall  be  signed  by  him,  and  in  an}-  proceeding  in  the 
Court  must  be  entitled  in  the  Court  and  cause  (if  a 
cause  has  been  commenced)  stating  the  names  in  full  v>( 
the  parties  as  in  the  summons. 


'mm 


First  person.— An   affidavit    sworn  in  the    United  States,  though  e\ 
]iressed  in  tiie  third  person,  was  received  :  A'e  IIusl)and,  12  L.T.  4().S. 

Name  in  full. — An  affidavit  giving  only  the  initial  of  deponent's  seconl 
christian  name  is  regular  :  De  Forrest  v.  Hunnell,  15  U.C.R.  'MO. 

Description.— The  description  of  a  person  is  that  wliich  tells  what  he  i.>, 
and  where  a  statute  required  the  nanie,  place  of  abode,  and  description  of  a 
person  to  he  given,  and  only  the  name  and  place  of  abode  were  given,  it  wa-; 
held  to  be  a  total  omission  of  the  description  and  not  an  inaccurate  descrip- 
tion :     R.  V.  Tugwell,  L.  R.  l^  (^.  H.  704.     "  dentleman  "'   is  not    a    proper 
description  of  a  deponent  who  has  any  office  or  occupation  :  Allen  v.  Thomp 
son,  1  II.  &  N.  1;>  ;  .\dams  v.  (Iraham,  'A'.i  L.J.Q.  H.  71  ;  Ex  parte  Hooman, 
L.R.  10  Eq.  (5.S;  Broderick   v.  Scale,  L.R.  ti  C.  P.  9S  ;  but   is  of  a  person 
who  never  had  an  occupation  :  Clr.ay  v.  Jones,  14  C.H.N..S.  743;  or  wlio  i> 
out  of  employment :  Morewood  v.  .South  Yorkshire  Rail  way  Co.,. S  II.i!v:N.708  ; 
Smith  v.  Cheese,  1  C.  I'.D.  60.     A  solicitor's  clerk  is  not  jiroperly  described  a- 
' '  gentleman '' :  Beales  v.  Tennant ,  29  L.  J  .Q.  15.  IHH,  even  though  he  had  previously 
been  a  solicitor :  Tuton  v.  Sanoner,  .S  H.  &  N.  2H0.    .\  deponent  who  has  lately 
been  a  contractor  and  hnancial  agent  may  be  properly  so  described,  thougli 
not  then  actively  engaged  in  such  business  :  Sharp  v.  Brown,  .'W  Ch.D.  427. 
A  shipl)roker  may  be  described  as  "broker"  :  (lujen  v.  Samp>on,4  F.  &  F.  074; 
but  a   stockbroker  should   not   be  described   as  stock  exchange  broker :   AV 
Levy,  ()0  L.T.N.S.  .'U7.     A  clerk  in  the  Admiralty  was  held  to  be  properly 
described  as  a  "government  clerk'"  :  Orant  v.  Shaw,  L.R.  7  O-B.  700.     .4 
schoolmaster    is    not    properly    descril)ed    as    "tutor":     Lee    v.     Turner, 
20  Q.H.I).  77M.     A  clerk  to  an  accountant  who  sometimes  did  accountant's 
business  on  his  own  account  was  sufViciently  described  as  accountant  :   Briggs  v. 
Boss,  L.R.  3  <^. B.  2(18;   but  a   clerk  in  the  accountant's  dejiartment  of  a 
railway  company  would  not  be   truly  described  as  accountant  :   Larchin  \ . 
North-VVestern  Deposit  Bank,  L.R.  10  Kx.  t)4. 

True  place  of  abode.— The  place  of  abode  should  be  that  of  the  time 
of  making  the  affidavit  :  Button  v.  O'Neill,  4  C.  P. I).  .354.  The  place  of  bu-i- 
ness  of  the  deponent  or  of  his  employer,  if  he  be  a  clerk,  is  sufficient  : 
Attenborough  v.  Thompson,  2  II.  &  N.  559  ;  Blackwell  v.  England,  8  E.  .V  H. 
541  ;  Simmons  v.  Woodward,  (1892)  A.C.  100. 

Sigrned  by  him. — An  affidavit  sworn  in  a  foreign  country  not  signed  liy 
the  defendant,  but  signed  by  the  official  before  whom  it  was  sworn,  may  Ic 
received  :  Ke  Howard,  Re  Ashcroff,  L.R.  9  C.I'.  .S47;  but  if  the  signature  of 
the  official  before  whom  sworn  was  omitted,  it  would  be  rejected  ;  Nisbet  v. 
Cock,  4  A.R.  200. 

Entitled  in  court  and  cause.—  if  an  ".ction  has  been  commenced,  the 
court  and  style  of  cause  must  be  placed  at  the  head  of  every  affidavit  intended 
to  prove  any  fact  therein.  In  a  contempl.-.ted  action,  it  is  proper  to  entitle  an 
affidavit,  "In  the  matter  of  a  contemplated  action":  Young  v.  Brassey, 
1  Ch.D.  277.  If  there  is  a  cause  in  court  and  the  affidavit  is  not  entitled 
therein,  it  is  bad,  because  no  perjury  r.in  be  assigned  on  it  :  A'<'  Burrowes, 
IH  C.B.  502. 
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264.  In  every  affidavit,  iiuule  In-  two  or  more  de-  '*"'®* 
ponents,  the  names  of  the  several  persons  making  the 
affidavit  shall  be  inserted  in  the  jurat,  except  that  if  the 
affidavit  of  all  the  deponents  be  taken  at  one  time  by  the 
same  officer,  it  shall  be  sufficient  to  state  that  it  was 
sworn  by  both  (or  all)  of  the  above-named  deponents. 

Identical  with  C.R.  (iOO. 

The  following  form  may  1)l'  used:  "  Tlie  above  named   deponents    A.l!. 
and  CD.  were  severally  sworn  at  I'aris.in  the  County  of  IJrant,  this       day  of 
18!)  ,  before  me.  A  Commissioner,  etc." 
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265.  ^^h  affidavits,  other  than  those  for  which  forms 
are  given,  shall  state  the  deponent's  sources  of  knowledge 
or  what  facts  or  circumstances  deposed  to  are  within  the 
deponent's  own  knowledge,  and  his  means  of  knowledge, 
and  what  facts  or  circumstances  deposed  to  are  believed 
by  him,  by  reason  of  information  derived  from  other 
sources  than  his  own  knowledge,  and  what  such  sources 
are. 

Taken  from  English  C.C.R.,  1«H9,  Ord.  \ix.,  r.  '1  (a). 

Forms  are  g^iven. — The  forms  referred  to  are  the  authorized  forms 
numbered  from  1  to  'i.'ili. 

Sources  of  knowledge.— An  affidavit  by  a  managing  clerk  of  a 
solicitor  is  insufficient  unless  it  states  that  he  has  some  particular  charge  of 
the  sui'  :  Elmsley  v,  Cosgrave,  0  P.  R.  164. 

Deponent's  own  knowledge.— if  the  sources  of  knowledge  are  not 
stated,  it  is  necessary  to  distinguish  in  the  affidavit  between  facts  within  the 
deponent's  kno  vledge  and  facts  believed  by  him,  and  in  the  one  case  to  set 
forth  his  means  of  knowledge,  and  in  the  other  his  sources  of  information. 
C.  U.  (Kiil  allows  statements  .xs  to  belief  to  lie  used  only  on  interlocutory 
nintions,  when  the  grounds  of  belief  must  be  set  forth  :  Bidder  v.  Bridges, 
•-'tJCh.D.  I. 

266.  Where  an  affidavit  is  sworn  by  any  person  who 
ai)pears  to  the  officer  taking  the  affidavit  to  be  illiterate 
or  i)lind,  the  officer  shall  certify  in  the  jurat  that  the 
affidavit  was  read  in  his  presence  to  the  deponent,  that 
the  deponent  seemed  perfectly  to  understand  it,  and  that 
the  deponent  made  his  signature  in  the  presence  of  the 
officer  :  no  such  affidavit   shall  be   used   in  evidence  or 
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Rules  read  in  the  absence  of  this  certificate,  unless  the  Tiidge 
is  satisfied  that  the  affidavit  was  read  over  to  and 
appeared  to  be  perfectly  understood  by  the  deponent. 

Identical  with  C.  R.  fil2,  and  rules  of  Supreme  Court,  1883,  Ord.  xxxviii,, 
r.  U. 

An  affidavit  which  did  not  appear  to  have  been  read  over  to  an  illiterate 
deponent  was  ordered  to  be  taken  off  the  fdes  :  AV  I^angstaffe,  54  L.J.  Ch.  Slfi. 

For  form  of  jurat,  see  form  41  (;/). 

267.  For  ordinary  affidavits  in  a  cause,  the  general 
heading  and  conclusion,  given  in  Form  No.  22,  should  be 
used,  except  where  another  form  is  provided. 

This  rule  is  new.  Form  44  is  the  general  form  to  be  used  in  garnishee 
)iroceedings. 

See,  as  to  several  deponents,  rule  2(i4  ;  and  as  to  illiterate  or  blind  depo- 
nents, rule  2fi(). 

268.  No  affidavit  having  in  the  jurat  or  body  thereof 
any  interlineation,  alteration  or  erasure,  shall,  without 
leave  of  the  Judge,  be  read  or  made  use  of,  in  any  matter 
pending  in  the  Court. 

5<?t'C.R.  Gil. 

In  practice,  compliance  with  this  rule  will  be  found  very  irksome.  Tiic 
rules  in  force  in  the  High  Court  and  the  County  Court  allow  an  alteration, 
interlineation,  or  erasure,  even  in  the  jurat,  to  be  initialled  by  the  officer 
taking  the  affidavit.  In  no  other  court  has  such  a  stringent  rule  as  the  present 
been  enacted. 

Without  leave  of  the  judge.— Leave  will  probably  be  given  in  all 
cases  where  the  alteration  or  interlineation  is  initialled  by  the  officer  taking  the 
affidavit,  and  where  the  words  or  figures  appearing  at  the  time  of  taking 
the  afiidavit  to  l)e  written  on  the  erasure  are  rewritten  in  the  margin  and 
signed  or  initialled  by  such  officer  A  clerk  or  bailiff  would  have  no  authority 
to  accept  an  affidavit  having  an  .Iteration,  interlineation,  or  erasure  therein, 
though  initialled,  and  any  process  issued  thereon  would  be  irregular.  Before 
being  used,  all  such  affidavits  should  betaken  to  ihe  judge,  who  may  endorse 
thereon,  "  I^eave  is  hereby  given  to  read  and  make  use  of  the  within  affi- 
davit, notwithstanding  the  interlineation,  alteration  (or  erasure)  therein." 
Old  rule  1.3.3  provided  that  the  judge  should  not  be  bound  to  reject  as 
insufficient  any  affidavit  not  complying  with  requisites  similar  to  those 
jirescribed  in  rules  262-268,  but  this  provision  is  now  repealed. 

269.  Oaths  and  affirmations  administered  to  wit- 
nesses in  open  Court  or  upon  any  viva  voce  examination 
before  the  Judge,  and  to  jurors  and  others  may  be  in  the 
forms  prescribed.     (See  Form  41.) 

Identical  with  old  rule  134. 
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270.  Married  women  are  capable  of  suing  and  being" 
sued  in  the  Division   Courts,  as  provided  in  The  Married 
Women's  Property  Act  (R.S.O.,  cap.  132). 

R.S.O.,  c.  132,  s.  .3,  s-s.  2.  A  married  woman  shall  he  capable  of  enter- 
ing into  and  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued  in  all  respects 
as  if  she  were  a  fc/z/e  sole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  parly  to  any  action  or  other  legal  pro- 
ceedings brought  by  or  taken  against  her  ;  ai;d  any  damages  or  costs  recovered 
by  her  in  any  such  action  or  proceeding  shall  be  her  separate  property  :  and 
any  damages  or  costs  recovered  against  her  in  any  such  action  or  proceeding 
shall  be  payable  out  of  her  separate  property,  and  not  otherwise. 

S-s.  .3.  Every  contract  entered  into  by  a  married  woman  shall  be  deemed 
to  lie  a  contract  entered  into  liy  her  with  respect  to  and  to  bind  her  separate 
property,  unless  the  contrary  is  shown. 

S-s.  4.  Every  contract  entered  into  by  a  married  woman  with  respect  to 
and  to  bind  her  separate  property  shall  bind  not  only  the  separate  property 
which  she  is  possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all 
sejiarate  property  which  she  may  thereafter  acquire. 

Declaratory  of  the  law. — This  rule  is  merely  declaratory  of  the  law. 
See  the  cases  on  the  construction  of  the  foregoing  sections,  vol.  1,  p.  3!)4, 
"  Right  to  sue  tind  be  sued." 

271.  Ii^  every  suit  against  a  married  woman,  founded 
on  a  contract  made  by  her  during  marriage,  there  shall 
he  inserted  in  the  particulars  of  claim  words  to  the  effect 
following:  "The  defendant,  A.B.,  is  a  married  woman, 
and  had  separate  property  when  she  contracted  the 
liability  in  question,  and  contracted  with  respect  to  such 
separate  property." 

Shall  allege  separate  estate.— The  editors  suggested  in  vol.  i, 

p.  .3!)i),  an  allegation  substantially  identical  with  that  required  by  the  rule. 

Contracted  with  reference  thereto.— The  onus  is  on  the  plaintiff 

to  prove  the  possession  of  separate  property  at  the  time  of  contracting  the 
liability.  When  that  fact  is  proven,  it  will  be  presumed  that  the  defendant 
contracted  with  respect  to  such  separate  properly,  "  unless  the  contrary  be 
shown."  See  vol.  1,  pp.  395,  306.  Although  a  married  woman  may  have 
had  iio  separate  estate  at  the  time  of  contracting  the  liability,  yet  if  she 
afterwards  exercise  a  general  power  of  appointment  the  property  appointed 
will  be  taken  to  satisfy  such  liability  under  R..S.O.,  c.  132,  s.  0:  A'e  Ann, 
Wilson  v.  Ann,  (1894)  1  Ch.  649. 

Hy  the  English  Married  Women's  Property  Act,  1893  (not  yet  (1894) 
re-enacted  in  Ontario),  it  is  enacted  that :  (1)  Every  contract  hereafter  entered 
into  by  a  married  woman,  otherwise  than  as  agent,  (a)  shall  be  deemed  to  be  a 
contract  entered  into  by  her  with  respect  to  and  to  bind  her  separate  property, 
whether  she  is  or  is  not  in  fact  possessed  of  or  entitled  to  any  separate 
property  at  the  time  when  she  enters  into  such  contract  ;  (/')  shall  bind  all 
separate  property  which  she  may  at  that  time  or  thereafter  be  possessed  of  or 
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Rules     enlitled  Id  ;    and  (< )  shall  also  be  enforceable  by  process  of  law  against  all 
271-274  property  which  she  may  thereafter,  while  discovert,  be  possessed  of  or  entitled 

— to  ;  provided  that  nothing  in  this  section  contained  shall  render  available  to 

satisfy  any  liability  or  obligation  arising  out  of  such  contract  any  separate 
property  which  at  that  time  or  thereafter  she  is  restrained  from  anticipating. 

272.  If  the  summons  be  a  special  summons,  properly 
endorsed,  and  the  defendant  does  not  dispute  the  claim 
or  deny  the  allegation  with  respect  to  the  separate  estate, 
the  Clerk  may  sign  final  judgment,  pursuant  to  section 
109  of  the  Act.  ■       • 

This  rule  adopts  the  law  as  laid  down  in  Tetltv  v.  Griffith,  57  L.T. N..S. 
673  ;  Ifoltby  v.  Hodgson,  24  Q.B.D.  103,  at  p.  105  :  see  vol.  1,  p.  395. 


273.  All  judgments  against  a  married  woman,  in 
respect  of  liabilites  incurred,  whether  for  costs  or  other- 
wise, during  marriage,  shall  be  in  the  following  form  or 
to  the  like  effect :  "It  is  adjudged  that  the  plaintiff  (or 
defendant)  do  recover  %  and  costs  against  the 
defendant  (or  plaintiff),  such  sum  and  costs  to  be  pay- 
able out  of  her  separate  property,  as  hereinafter  men- 
tioned, and  not  otherwise  ;  and  it  is  ordered  that 
execution  hereon  be  limited  to  the  separate  property  of 
the  defendant  (or  plaintiff),  A.B.,  not  subject  to  an}- 
restriction  against  anticipation,  unless,  bj-  reason  of  The 
Married  Wouien's  Property  Act,  the  property  shall  be 
liable  to  execution  notwithstanding  such  restriction." 

Form  of  judgment. — The  form  given  is  substantially  that  settled  by 
the  Court  of  Appeal  in  Scott  v.  Morley,  20  Q.B.D.  120:  see  vol.  1.,  p.  401. 

274.  Where  a  judgment  is  recovered  against  a 
married  woman  in  respect  of  a  debt  contracted  by  her 
before  marriage,  the  judgment  may  be  in  the  form 
following  :  "  It  is  adjudged  that  the  plaintiff  do  recover 
the  sum  of  $  and  costs  against  the  defendant,  A,B., 
such  sum  and  costs  to  be  payable  out  of  her  separate 
propert}',  whether  subject  to  any  restriction  against 
anticipation  or  not,  and  not  otherwise." 

The  form  of  judgment  here  provided  is  in  accordance  with  R.S.O.,  c.  132, 
s.  20 :  see  vol.  1,  p.  401. 
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275.  In  cases  where  the  hearing  is  by  jury  the  Judge 
has  the  same  power  to  non-suit  as  in  ordinary  cases. 

Identical  with  old  rule  122. 

As  in  ordinary  cases. — In  ordinary  cases,  "  in  cas"  satisfactory  proof 
is  not  j^lven  to  the  judge  entitling  either  party  to  judgment,  he  may  non-suit 
the  plaintiff"  :  section  114 ;  see  vol.  1,  pp.  103,  215,  240.  Giving  a  literal  con- 
struction to  these  words,  the  judge  may  possess  a  larger  jiower  to  nonsuit 
than  the  judges  of  other  tribunals.  It  is  submitted,  however,  that  the  judge 
should  not  non-suit  unless  there  is  no  evidence  upon  which  twelve  reasonable 
men  might  find  a  verdict  for  the  pl.iintifif :  Ryder  v.  Wombwell,  L.  R.  4 
Ex.  H2,  .39;  Giblin  v.  McMullen,  L.R.  2  P.C.  317;  .Steward  v.  Young, 
L.R.  /iC.F.  122-128 ;  Daniel  V.  Metropolit.in  Ry.  Co.,  I..R.  5  ILL.  45; 
Jackson  v.  Metropolitan  Ry.  Co.,  3  App.  Cas.  193;  Avery  v  Bowden, 
(■)  K.  &  B.  953,  974  ;  Moore  v.  Connecticut  Mutual  Life  Ins.  Co.  of  Hartford, 
0.  S.C.R.  (J44. 

As  to  the  distinction  between  cases  trie^  by  a  judge  and  cases  tried  by  a 
jury,  see  Morrow  v.  Canadian  Pacific  Ry.  Co.,  21  A.  R.  149;  Taylor  v. 
Smith,  (1893)  2  Q.B.  (55. 
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276.  It  is  determined  and  ordered  that  the  trial  of  a 
cause  shall  not  be  considered  to  have  been  concluded,  in 
case  the  giving  of  judgment  has  been  postponed  by  the 
Judge  to  a  subsequent  day,  until  the  delivery  thereof  in 
writing  at  the  Clerk's  office  upon  the  day  and  at  the  hour 
named  therefor  by  the  Judge,  or  orally  by  Judge  at  some 
sitting  of  the  Court. 

This  is  a  new  rule.  The  object  is  to  prevent  a  judge  from  becomingy««t/«5 
ofiuio  until  judgment  is  delivered,  although  not  ])ronounced  at  the  trial,  and 
although  no  day  has  been  fixed  for  its  delivery  :  see  rule  161  and  notes 
thereto,  and  judgment  of  Osier,  J.  A.,  in  Forbes  v.  Michigan  Central  Ry.  Co., 
•20  A.  R.  589. 

By  57  Vict.,  c.  23,  s.  4,  a  judge  is  authorized  to  postpone  judgment  until 
it  is  convenient  for  him  to  give  the  same  :  see  infra. 

Leave,  to  Dispute  Plaintiff's  Claim. 

277.  The  leave  to  dispute  the  claim  of  the  plaintiff 
in  any  action,  before  judgment,  under  section  112  of  the 
.\ct,  may  be  obtained  on  the  ex  parte  application  of  the 
defendant,  or  his  solicitor,  on  sufficient  grounds  being 
shown  bv  affidavit. 

This  rule  is  new. 
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STAYING    PROCEEDINGS    WHERE    TWO    ACTIONS    PENOING. 


Rules  Ex  parte  application.— The  application   must  be  made  before  the 

277-279  judgment  is  actually  entered. 

On  sufficient  grounds  shown.— s^v  vol.  i,  p.  ir.i,  and  rule  121. 

The  delay  should  be  explained  and  the  grounds  of  ileferice  disclosed  by 
affidavit. 

Notice  to  plaintiff.— Ky  rule  Ifi?,  the  clerk  must  send  nr.tice  to  the 
plaintilVof  the  granting  of  the  leave,  specifying  at  what  sittings  the  case  will 
be  tried.      Form  l'.>8. 

Notice  disputing  claim  must  be  entered.— Hy  section  112,  notice 

disputing  the  claim  shall  immetliately,  on  the  leave  being  granted,  be  left  with 
the  clerk,  and  a  copy  sent  to  the  plaintiff  by  |)repnid  letter  through  the  post 
or  otherwise.  The  notice  may  be  addressed  as  required  by  rule  241,  and 
should  be  registered.     Rules  109  and  300. 

Action  Pending  in  Another  Court  for  Same  Cause. 

278i  Where,  at  the  trial,  it  shall  appear  that  an 
action  for  the  same  cause  at  the  suit  of  the  same  plaintiff 
is  pending  in  any  other  Court,  the  Judge  may  order  the 
•  trial  to  stand  adjourned  to  a  certain  day,  and  unless  before 
such  day  the  action  in  such  other  Court  shall  have  been 
discontinued,  the  action  may  be  dismissed  or  stayed  as 
the  Judge  shall  determine. 

This  rule  is  new,  and  is  taken  from  Kng.  C.C.R. ,  1889,  Ord.  xxii  ,  r.  0. 

See  also  R.S.O.,  c.  44,  s.  52,  s-s.  10. 

Lis  alibi  pendens. — ^Where  a  plaintiff  sues  a  defendant  for  the  same 
matter  in  two  courts  in  this  province,  such  a  proceeding  is  p)  iitm  fade 
vexatious,  and  the  court  will  generally,  as  of  course,  put  the  i)laintifir  to  his 
election  and  stay  one  of  the  suits:  McIIenry  v.  Lewis,  22  Ch. I)  .S!!?  ;  but 
where  one  of  the  actions  is  in  a  foreign  court,  the  onus  of  showing  that  the 
double  proceeding  is  vexatious  is  on  "the  defendant  :  ib.,  iVruvian  Guano 
Co.  V.  Bocknoldt,  23  Ch.D.  225  ;  Hyman  v.  Helm,  24  Ch.D.  ',31  ;  Mutrie  v. 
Binney,  35  Ch.D.  ()14  ;  Hughes  v.  Rees,  3C.L.T.  213  :  Direct  U.S.  Co.  v. 
Dominion  Telegrajib  Co.,  8  A.  R.  41(5  If  the  plaintiff  has  not  so  good  a 
remedy  in  the  foreign  country  as  in  this  province,  he  will  not  be  put  to  his 
election  :  The  Christiansborg,  10  P.D.  141  ;  but  pending  an  appeal  in  a 
foreign  country,  a  stay  may  be  ordered  :  Huntingdon  v.  Attrill,  12  I'.R.  3(') ; 
and  where  the  foreign  court  is  most  convenient,  a  stay  will  be  ordered  : 
Howell  v.  Jerrett,  7  P.R.  69. 

To  a  certain  day. — The  judge  cannot,  on  this  ground,  in  the  hrsi 
instance,  dismiss  the  action  or  order  a  stay.  He  must  first  adjourn  to  a  cer 
tain  day. 

Inspection  of  Property  by  Judge. 

279.  The  Judge  by  whom  any  action  or  matter  ma} 
be  tried  may,  in  his  discretion,  inspect,  or  order  the  jur} 
to  inspect,  any  property  or  thing  concerning  which  an\ 
question  may  arise  therein. 

Identical  with  Eng.  C.C.R.,  1889,  Ord.  xxii.,  r.  13.     Compare  C.R.  701. 
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Adjournment  of  Suit. 

280.  Where  a  cause  is  adjourned,    no  order  of  ad-" 
journment  shall    be  served    on   either  party,  except    b)' 
direction  of  the  Judge. 

Identical  with  old  rule  1.S9. 

By  rule  2H»J  all  parties  must  he  notified  hy  the  clerk  of  the  adjournnienl 
when  neither  has  appeared  at  the  trial. 

Putting:!;  off  Trial. 

281.  Either  party  to  an  action  or  matter  may,  at  any 
time  before  the  hearing,  and  upon  notice  to  the  opposite 
party,  apply  to  the  Judge,  in  writing,  for  an  order  to 
pi:t  off  the  trial  on  account  of  the  absence  of  a  material 
witness  (whose  name  should  be  stated),  or  other  sufficient 
grounds,  to  be  disclosed  on  affidavit,  and  the  Judge,  in 
granting  or  refusing  the  application,  may  impose  such 
terms  as  to  the  iiayment  of  costs  and  otherwise  as  he 
thinks  tit. 

Siihslanliall)'  --iiiiilar  tn  old  rule  141. 

Postponing  trial.— Where  the  defLiidint  swore  that  he  was  a 
necessary  and  material  witness  on  his  own  behalf,  and  that  it  would  be  unsafe 
in  his  state  of  health  to  travel  from  Ottawa  lo  Winnipeg,  it  was  held  that  the 
trial  shoulcl  not  have  been  proceeded  with  in  his  absence  :  Schultz  v.  Wood, 
11  S.C.R.  oH;")  ;  but  the  party  applying  must  show  due  diligence,  or  the 
application  may  be  refused  :  Steuart  v.  (Ihulstone,  7  Ch.I).  .'iitt;  or  he  may 
be  ordered  to  pay  the  costs  of  it  :  McDonald  v.  McMillan,  22.  (jr.  'MVl;  but 
where  due  diligence  has  been  used,  the  costs  will  be  made  costs  in  the  cause  : 
Hrown  V    Porter,   Knox  v.  I'orter,  11  1'.  R.  '250. 

Other  terms. — Where  the  defendants  applied  to  p()st[)one  the  trial,  and 
their  defence  was  of  a  doubtful  character,  and  they  might  have  examined  a 
witness  who  was  ill  de  bene  esse,  the  court  refused  the  postponement,  except 
on  condition  that  $1200  be  p.iid  into  court  :  Bank  of  Hamilton  v.  Stark, 
l.S  I'.  K.  21.-}. 

Abandoning^  order. — Where  an  order  was  made  for  postponement  of  a 
trial  on  payment  of  costs,  it  was  held  that  the  defendant  was  at  liberty  lo 
abandon  it  without  being  liable  for  other  than  the  costs  of  the  application  : 
Allen  V.  Mathers,  9  I'.R.  477. 

282.  ^^'hen  a  plaintiff  avails  himself  of  the  provisions 
of  section  100  of  the  Act,  and  proceeds  against  only  one 
or  more  of  the  several  persons  jointly  liable,  the  defendant 
sued  may  avail  himself  of  any  set-oft',  counterclaim  or 
other  defence  to  which  he  would  be  entitled,  if  all  the 
persons  liable  were  made  defendants. 
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SKT-OFF    HY   ONK   JOINT    DKHTOR   OK  JOINT    DEUT. 
Identical  with  old  rule  IM. 

The  plaintiff  cannot,  l)y  suinj^  only  one  of  several  persons  jointly  liable, 
prevent  a  set-off,  counlerclaim,  or  other  defence  which  all  or  some  would 
have  had  from  being  set  up  :  Stackwood  v.  Dunn,  3  Q.B.  822;  see  Toplis  v. 
Grane,  5  Bing.  N.C.  i'llHi. 

■         New  Trial. 

283.  Application  for  new  trial  may  be  made  viva  voce, 
and  determined  on  the  day  of  hearing,  if  both  parties  be 
present ;  but  if  made  when  bolh  parties  are  not  present, 
it  sha.U  be  in  writing,  and  show  briefly  the  grounds  on 
which  it  is  made,  which  grounds,  if  matters  of  fact 
requiring  proof,  shall  be  supported  by  affidavit. 

(a)  A  copy  of  the  application  and  of  every  such 
affidavit,  shall  be  served  by  the  party  making 
the  same  on  the  opposite  party  or  his  solicitor 
or  agent,  or  left  at  his  usual  place  of  business, 
if  within  the  division  ;  or  if  without  the 
division,  then  with  the  Clerk,  who  shall,  on 
receiving  the  fees  and  necessary  postage,  trans- 
mit the  same  forthwith  to  the  opposite  party. 

{b)  The  application  and  affidavits  (if  any),  together 
with  an  affidavit  of  the  service  thereof,  on  the 
Clerk  or  the  opposite  party  (as  the  case  may 
be),  shall  be  delivered  to  the  Clerk,  within 
fourteen  days  after  the  day  of  trial,  to  be  by 
him,  on  receiving  the  fees  and  necessary 
postage,  transmitted  to  the  Judge,  with  a 
copy  of  the  original  claim,  and  other  papers 
requisite  to  the  proper  understanding  of  the 
case,  in  manner  hereafter  stated,  which  deliv- 
ery to  the  Clerk  shall  operate  as  a  stay  of 
proceedings  until  the  Judge's  final  decision 
on  the  application  is  communicated  to  the 
Clerk,  unless  the  Judge  shall  otherwise  order. 
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((')  The  Clerk,  after  receiving,'  such  papers,  shall  ""'*  283 
delay  for  six  da\s  forwarding  the  same  to  the 
Judge,  to  enable  the  opposite  party  to  answer 
the  same  in  writing  or  by  affidavit,  if  facts 
stated  bj'  *hv.  applicant  in  his  affidavit  are 
disputed,  ui  the  end  of  which  period,  the 
Clerk  shall  transmit  the  whole  of  the  papers 
to  the  Judge  for  his  consideration.  If  the 
application  be  refused,  or  if  the  party  applying 
shall  (,u\  to  comply  with  the  terms  imposed 
by  the  Judge,  the  proceedings  in  the  suit  shall 
be  continued,  as  if  no  such  application  had 
been  made.  The  Judge  before  deciding  the 
same,  may  hear  the  parties  on  the  matter  of 
such  application  at  the  next  sitting  of  the 
Court,  or  at  such  other  time  or  place  as  he 
may  appoint.  The  decision  of  the  Judge 
shall  be  delivered  to  the  Clerk,  or  transmitted 
to  him  by  mail,  and  such  Clerk  shall  notify 
the  parties  thereof,  by  mail,  or  otherwise,  and 
if  a  new  trial  be  granted,  the  suit  shall  be 
tried  at  the  next  sitting  of  the  Court,  unless 
the  Judge  shall  otherwise  order. 
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(d)  If  the  application  be  refused,  or  if  the  party 
applying  shall  fail  to  comply  with  the  terms 
imposed  by  the  Judge,  the  proceedings  in  the 
suit  shall  be  continued  as  if  no  such  appli- 
cation had  been  made. 

{e)  The  Judge  may,  in  his  discretion,  make  it  a 
condition  of  gran^^ing  a  new  trial,  that  it  shall 
take  place  before  a  jury,  whether  the  first 
trial  took  place  before  a  jury  or  not ;  but  if 
either  party  required  a  jury  to  try  the  case, 
in  the  first  instance,  he  shall  be  entitled  to 
another  jury,  on  depositing  the  necessary  fees 
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for  summoning  such  jury;  and  in  such  case, 
the  order  for  the  new  trial  shall  direct  the 
summoning  of  a  jurj'. 

(/)  Where,  under  the  144th  section  of  the  Act, 
judgment  in  writing  is  delivered  at  the  Clerk's 
office,  application  for  a  new  trial  may  be 
made  within  fourteen  days  from  the  day  of 
delivering  such  judgment. 

This  rule  is  taken  from  old  rule  142,  and  is  in  many  respects  similar 
thereto. 

May  be  niRde  viva  voce. — It  is  only  when  the  application  is  made 
on  the  (lay  of  hearing  ind  l)oth  parties  are  present  that  an  application  for  new 
trial  (not  in  writinj;)  can  Ije  entertained. 

Grounds  for. — a  new  trial  may  be  granted  on  good  grounds  being 
shown  :  see  section  14").  vol.  1,  p.  211.  As  to  what  are  good  grounds,  st'e 
vol.  1,  pp.  213  and  214.  The  grounds  must  be  set  forth  in  the  written 
application,  and  if  facts  are  relied  U])on  which  do  not  appear  from  the  papers, 
or  were  not  shown  in  the  evidence  at  the  trial,  such  facts  should  be  set  forth 
shortly  in  the  application  and  supported  by  affidavit.  The  granting  of  a  new 
trial  without  an  affidavit  would  not  be  ground  for  prohibition  :  Re  Fee  v. 
Mcllhargey,  9.  P.R.  329. 

Service  of  application. — Every  affidavit  used  must  be  served  on  the 
opposite  party,  or  left  at  his  usual  place  of  Ijusiness,  if  within  the  division. 
Rule  241  does  not,  in  terms,  extend  to  the  service  of  such  papers  ;  and  if  the 
party  has  no  solicitor  or  agent,  or  no  usual  place  of  business  within  the 
division,  the  papers  should  be  left  with  the  clerk. 

On  receiving  the  fees.— Old  rule  142  did  not  impose  on  the  par.y 
the  necessity  of  paying  the  fees  for  transmitting  the  application  by  the  clerk 
to  the  opposite  party. 

Affidavit  of  service. — The  words  "on  the  clerk  or  the  opposite  party 
(as  the  case  may  be),"  in  clause  (!>),  did  not  occur  in  the  old  rule.  If  service 
is  made  -y  delivering  the  application  and  affidavits  to  the  clerk,  there  must 
nevertheless  be  an  aftidavit  of  service  made  before  the  application  and  the 
original  papers  are  delivered  to  him  to  be  forwarded  to  the  judge. 

Within  fourteen  days. — A  new  trial  cannot  be  granted  unless  applied 
for  within  fourteen  days  from  the  day  of  the  trial :  see  vol.  1,  p.  212.  If 
judgment  has  been  jjostponed,  the  application  may,  under  clause  (/),  bo 
made  within  fourteen  days  from  delivering  the  judgment. 

Stay  of  proceedings. — Formerly,  the  application  for  new  trial 
operated  in  all  cases  as  a  stay  of  proceedings  which  there  was  no  power  to 
remove  until  the  application  was  disposed  of.  The  words  "  unless  the  judge 
shall  otherwise  order "  at  the  conclusion  of  clause  (l>)  are  now  inserted,  and 
confer  upon  the  judge  a  discretion  to  remove  the  stay. 

Shall  delay  for  six  days.— Under  old  rule  142,  the  application  for 
new  trial  was  immediately  forwarded  to  the  judge,  who  was  required  to  delay 
for  six  days  before  deciding  upo  ihe  application.  The  clerk  is  now  to  retain 
the  papers  for  that  length  of  t'  iie  ;  or,  perhaps,  if  the  application  is  answered 
within  the  six  days,  until  the  answer  is  received,  before  forwarding  the  same 
to  the  judge. 
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The  whole  of  the  papers.- -All    the  papers  in  the    suit    shoiiiil    he     Rules 

forwarded  to  the  judjje.so  that  they  may  all  he  l)efi)re  him  mi  thccoiisideraliim  283-286 
<)f  the  application.     Through  some  oversight  in  framiny  the  rule,  clause  (r/)     - 
has  iieen  inserted  also  as  jjart  of  clause  (<). 

Judge  may  hear  parties.  — it  is  the  practice  in  many  courts  for  the 
judj;e  to  require  an  appointment  to  i)e  taken  out  for  the  arjjument  of  tiie 
application.  The  parly  in  wliose  favor  the  judnmcnt  iias  been  fjiven  siiould 
ajiply  inimeiliately  after  replying  to  the  ajiplicaiion  for  an  apiiointmeni,  if  he 
desires  the  application  to  he  disposed  of  speedily. 

Shall  be  delivered  to  the  clerk.— These  words  in  clause  (r )  are  new. 
Formerly,  the  judge  was  iri/itireU  Uy  transmit  his  decision  to  the  clerk  by  mail. 

Shall  notify  the  parties.— Under  the  old  rule  the  clerk  was  re(|uired 
to  notify  the  parties  only  when  a  new  trial  was  ordered. 

Fees  for  summoning  such  jury. -It  is  ([uustionable  whether  the 
expense  of  a  jury  on  a  new  trial  are  taxalile  against  the  opposite  party. 
•''ormerly,  the  law  was  that  the  expense  of  a  jury  could  not  be  taxed  against 
the  opposite  party:  AV  Lewis  v.  Old,  17  O.K.  (ilo.  Hy  an  amendment  to 
section  150  of  the  Act  made  by  .07  N'ici.,  c.  *J.S,  s.  (5,  it  is  now  provided 
that  the  party  rerpiiring  a  jury  shall,  on  giving  notice  thereof,  dejiosit  with  the 
clerk,  *^ towards  costs  in  the  caiist',"  the  jjrojier  fees  for  the  expenses  of 
summoning  such  jury.  The  words  of  the  rule  are  similar  to  those  which  were 
used  111  section  lolJ  before  the  amenilment,  and  possibly  will  receive  the  same 
construction  as  in  the  case  cited. 

284.  If  upon  an  application  for  a  new  trial,  the 
Judf^e,  instead  of  graiiting  a  new  trial,  pronounces  the 
judf^ment  which  in  his  opinion  ought  to  have  been  pro- 
nounced at  trial,  the  fact  shall  be  noted  in  the  procedure 
book,  and  the  order  for  judgment  shall  be  transmitted  to     . 

•    the  Clerk. 

Judgment  which  ought   to  have   been    pronounced.— s>, 

section  14(1,  vol.  1,  pp.  211,  215. 

Order  for  judgment. — The  form  of  order  for  judgment  under 
section  146  and  this  rule  is  form  179 :  see  also  form  91. 

285.  It  is  considered  and  ordered  (lest  there  be  a 
conflict  of  decision  or  diversity  of  action  in  the  exercise 
of  the  discretion  with  which  the  Judge  is  invested  under 
section  14G)  that  upon  an  application  for  a  new  trial,  the 
Judge,  instead  of  granting  a  new  trial,  may  pronounce 
the  judgment  which,  in  his  opinion,  ought  to  have  been 
pronounced  by  the  Judge  who  tried  the  case,  without  a 
jury,  and  that  in  that  case,  only,  may  he  order  judgment 
to  be  entered  accordingly ;  but  that  he  has  no  such 
discretion  or  authority  in  dealing  with  an  application  for 
a  new  trial  and  setting  aside  a  verdict  of  a  jury.     This 
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Rules    rule  shall   not  be  construed  to  prevent  a  Judge  upon  an 

application   for  a  new  trial  in  a  jury  case,  from  ordering 

that  a  non-suit  be  entered,  in  case  he  shall  be  of  opinion 
that  he  ought  to  have  entered  judgment  of  non-suit  at 
the  trial.  •• 

This  rule  adopts  the  opinion  of  the  editors  as  expressed  in  vol.  I,  p.  215. 
In  cases  tried  by  a  jury  the  judge  has  only  three  courses  open  to  him, 
namely:— (1)  To  dismiss  the  application;  (2)  to  enter  a  non-suit ;  or  (3)  to 
direct  a  new  trial.     The  verdict  of  the  jury  cannot  be  altered. 

Notice  to  Parties  of  Adjournment  of  Case. 

286.  In  case  neither  of  the  parties  appear  at  the 
trial,  the  Judge  may  either  strike  out  the  ca'^c  or  postpone 
the  trial.  In  case  of  postponement,  the  Clerk  shall  notify 
ail  parties  by  postal  card  of  the  adjournment  and  of  the 
date  of  the  sitting  to  which  it  has  been  adjourned. 

Under  rule  280,  no  order  of  adjournment  is  to  be  served  on  either  party 
except  by  the  direction  of  the  judge. 

Inspection  of  Documents. 

287.  When,  in  any  action  or  matter,  any  party 
thereto  is  desirous  of  inspecting  any  document  in 
which  he  has  an  interest,  and  which  shall  be  in  the 
possession,  power,  or  control  of  any  other  party,  he  may, 
within  four  days  from  the  day  of  the  service  of  the 
summons,  give  notice  to  such  other  party,  by  prepaid 
and  registered  post  letter,  or  otherwise,  that  he  desires 
to  inspect  such  instrument,  at  any  place  to  be  appointed 
by  such  other  party,  and  being  within  the  division  in 
which  the  suit  is  brought,  and  such  other  party  shall 
appoint  a  place  accordingly ;  but  if  he  neglects  or  refuse? 
to  appoint  such  place,  or  to  allow  the  party  giving  the 
notice,  or  his  solicitor  or  agent,  to  inspect  it  within  three 
days  from  the  day  of  receiving  such  notice,  the  Judge 
may,  in  his  discretion,  on  the  day  of  hearing,  exclude 
such  document  from  being  given  in  evidence  in  such 
action  or  matter,  or  adjourn  the  cause  for  the  purpose  of 
such  inspection,  and  make  such  order  as  to  costs  as  he 
shall  think  tit. 
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This  rule  is  taken  fnm.  old  rule  137,  which,  however,  provided  only  for  the  Rule  287 

inspection    by   the    defendant    of   any  deed,  bond,  or   other    instrument    or—-— 

writing  which  was  in  the  possession,  >ow'er,  or  control  of  the  plaintiff.  This 
rule  extends  to  all  documents,  and  gives  to  the  plaintiff  a  right  to  'nspect  ^ny 
document  in  the  possession,  power,  or  control  of  the  opposite  partj . 

Within  four  days. — it  is  difficult  to  see  why  the  time  for  giving  noticv; 
of  the  desire  to  inspect  should  be  limited  to  four  days  from  the  service  of  the 
summons.  No  power  is  given  to  extend  the  time,  and,  unless  notice  is  given 
within  four  days,  neither  party  can  obtain  inspection  under  this  rule.  Under 
rule  257,  an  order  may  be  made  for  the  insj^ection  of  any  proj^erty  or  thing 
Ix'ing  "the  subject  of  the  action  or  matter."  The  day  of  service  of  the 
summons  would  he  excluded  in  the  computation  of  the  four  days. 

Give  Notice. — Notice  may  be  given  in  the  manner  prescribed  by  rule 
241.  If  the  defendant  have  not  filed  any  no. ice  of  defence,  and  the  plamtifT 
desires  to  insjiect  any  documents  in  his  possession,  the  plaintiff  would,  it  is 
submitted,  send  the  notice  by  letter  at  his  peril  of  directing  the  same  to  the 
proper  adrlress.  If  there  should  i)e  any  doubt  about  the  address,  the  only 
safe  way  would  be  to  serve  it  personally.  If  given  by  letter,  the  service 
would  count  from  the  mailing,  if  within  the  four  days. 

Inspection  of  documents. — The  party  required  to  produce  the 
diicmnents  for  ins]K'Ction  must,  within  three  days /row  the  date  of  reieh'iug 
th,-  iiotiic,  appoint  a  place  within  the  division  in  which  'he  suit  is  brought  for 
the  inspection.  If  the  notice  were  not  received,  there  would  be  no  power  to 
give  a  new  notice  after  the  expiration  of  the  four  days,  or  to  exclude  the 
(Incument  from  being  given  in  evitlence.  If  a  place  .-iliould  be  appointed,  it 
would  seem  that  the  document  would  have  to  be  left  at  such  place  for  an 
indefinite  time,  to  allow  the  party  giving  the  notice  to  inspect  the  same.  It 
would  have  been  more  convenient  to  have  provided,  as  in  C.  R.  516,  that  the 
notice  appointi!/^  the  place  should  also  name  a  time  at  which  the  document 
might  be  inspected. 

Exclude  all  'lOCUmentS. — No  power  is  given  to  the  judge  to  order 
the  production  of  t  le  document  for  inspection  in  the  event  of  no  place  being 
appointed,  unless  t  le  document  should  fall  within  rule  257.  Such  a  power 
is  conferred  in  the  High  Court  under  C.  U.  517  and  518.  Should  such  a 
dncument  be  necessi.ry  for  the  proof  of  the  case  of  either  party,  the  prc^luction 
thereof  could  be  enforced  only  by  subpcena  to  produce  it  at  the  trial. 

PPiVilegre. — Certain  documents  are  privileged  from  production  for 
inspt'ciion  by  the  opposite  party,  and  it  is  submitted  that  such  documents  do 
not  fall  within  the  above  rule.  Without  making  any  attempt  at  being 
exhaustive,  the  following  examples  may  be  referred  to  :  — 

(1)  Communications  between  solicitor  and  client.  "The  law  as  to 
privileged  communications  between  solicitor  and  client  is  very  clearly 
exjjressed  in  (Gardner  v.  Irvin,  4  Ex.D.  49:  'It  is  not  sufficient  for  the 
parties  to  say  that  the  letters  are  ccrrespondence  between  a  client  and  the 
snlicitor.  The  letters  must  be  professional  communications  of  a  confidential 
character  for  the  purpose  of  getting  legal  advice.'  Letters  are  not  necesMirily 
privileged  because  they  pass  between  sf)licitor  and  client.  In  order  \o  be 
privileged  there  must  be  a  professional  element  in  the  corresptuidence  ":  per 
Lindle;,  L.J.,  O'Shea  v.  Wood,  (1891)  V.  286,  at  p.  289.  Letters  written 
by  a  clerk  to  the  client  containing  references  to  advice  given  by  the  client's 
solicitors,  whom  the  clerk  h.^s  consulted,  are  privileged  :  Hi>ughton  v. 
Citizens"  Ins.  Co.,  11  P. R.  110.  Should  the  solicitors,  unknov>  i  to  the-  client, 
have  ceased  to  practise  as  such  when  the  conimunicati(uis  arc  made,  they  will 
nevertheless  be  privileged  :  Colley  v.  Richards,  19  15eav.  4(11.  Infjiniation 
procured  by  the  client  or  by  the  solicitor,  or  an)  clerk,  acc(Uintant,  or  other 
agent,  at  the  instance  of  the  solicitor,  is  privileged  :  Buslros  v.  White, 
iQvH.I),  42.S.     A  party  himself  is  not  bound  to  disclose  matters  as  to  which 
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Rules     his  information  n  derived  from  privilegeil  communications,  the  matters  not 
287-289  being    merely  statements   of   fact    patent  to    'tw    senses  :    Kennedy  v.  Lyell, 

23  Ch.D.  387  ;  9  App.  Cas.  81,     Leti-i  clween  a  trustee  and  lii.^ 

solicitor  relating  to  the  trust  before  a>  aj^lu  a.'e  not  privileged  as  against 

the  cfsiHi  i/ue  trust:  Re  Mason,  -i  Ch. D.  ()09  ;  AV  Postlethwaite, 
3i")  Ch.D.  I'll.  Communications  made  to  a  solicuor  by  his  clieiU  before  the 
commission  of  a  crime  for  the  purpose  of  beinfj  guided  or  helped  in  the  com- 
mission of  it  are  not  privileged  from  disclosure  :   \<  ""  ,  14  (^.H.I.).  I;"):! 

(2)  Documents  relating  exclusively  to  the  jxirtyV  ovsu  title  or  case,  or  lo 
the  evidence  by  which  it  is  to  Ije  established,  and  not  relating  also  to  the  title 
or  case  of  the  opposite  party. 

(•'>)  Documents  irrelevant  to  the  questions  in  the  action. 

(4)  Documents  tending  to  criminate  the  jia"  >  V  'bb  v.  East,  5  Ex.  D.  'J.'{, 
lOS. 

(5)  Documents  relating  to  the  public  s<.  '  <  ■  '  Bradley  v.  Mcintosh, 
5  O.  K.  111. 

(())  That  portion  of  a  document  containing  the  names  of  a  partj's 
witnesses  is  privileged:  Armstrong  v.  Toronto  Ky.  Co.,  15  I'.K.  20H ;  hut  ihe 
report  itself,  unless  obtained  f(jr  the  purpose  of  submission  to  a  solicitor  for  tlic 
purpose  of  being  laid  before  him  for  advice,  or  in  view  of  anticipated  or 
threatened  litigation,  or  after  litigation  commenced,  would  not  b^  privileged  ; 
Beits  V.  Grand  Trunk  Ry.  Co.,  12  B.  R.  8(5. 

Joint  possession.  -Documents  which  are  in  the  joint  possession  o!  a 
party  and  some  person  not  a  party  to  the  action  cannot  be  ordered  to  i" 
produced  :  Kearsley  v.  Bhilips,  1(J  (J.B.I).  4()-">  ;  Ketllewell  v.  Barstuw, 
L.  U.  7  Ch.  ()8(j  ;  but  if  there  is  no  interest  which  could  be  affected  by  liieir 
production  other  than  thj  interest  of  the  parties  to  the  action,  they  will  be 
ordered  to  be  jiroduced  :  London  >\:  Yorkshire  Bank  v.  Cooper,  15  (J.B.  D.  471!. 

Fee^  and  Costs. — Counsel  Fees. 

288.  Where,  in  a  contested  case  for  more  than  $100, 
an  aj.,'ent  has  been  employed  b}-  the  successful  party  in 
the  conduct  of  the  cause  or  defence,  the  Judge  shall  not 
direct  a  fee  to  be  taxed,  pursuant  to  section  208  of  the 
Act,  unless  such  agent  is  a  barrister  or  solicitor. 

Barrister  or  solicitor.— .V  non-i)rofessional  agent  may  conduct  the 
case  or  defence  :  s<-e  vol.  1,  pp.  1()4,  170.  The  rule  evidently  contemplates 
the  case  or  defence  being  conducted  at  the  trial  "or  contest  "  by  a  banister 
or  solicitor,  and  it  would  seem  that  ni'  fee  could  be  taxed  if  a  clerk  or  stuileiit 
conducted  the  same.  Under  rule  20.3,  the  application  for  the  fee  mut  ln' 
made  at  or  immediately  after  the  trial,  or  hearing,  or  final  disposal  of  the  i  i.-e. 

289.  A  case  shall  be  considered  "contested," 

(1)  Where  a  defence  is  put  in,  disputing  a  claiui  for 
more  than  $100,  and  a  counsel  or  solicitor 
has  been  retained  to  prosecute  or  defend  the 
claim  in  Court,  at  the  sittings,  and  the  case 
comes  down  to  trial,  whether  any  actual 
contest  is  made  at  the  Court  or  not. 
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(2)  Where  a  defence  is  put  in,  disputing  a  claim  for  '*"'®  ^^^ 

more  than  $100,  and  a  counsel  or  solicitor  has 
been  retained  to  make  an  application  under 
section  111,  and  an  order  is  made  therein  by 
the  Judge  empowering  the  Clerk  to  enter 
final  judgment. 

(3)  V^here  a  defence  is  put  in,  disputing  a  claim  for 

more  than  $100,  and  a  counsel  or  solicitor 
has  been  retained  to  prosecute  the  claim  in 
Court,  and  the  defendant  afterwards  and 
before  the  opening  of  the  Court,  confesses 
judgment,  o."  pays  or  settles  the  claim  so 
short  a  time  before  the  sitting  of  the  Court 
that  the  plaintiff  cannot  in  the  ordinary  way 
be  notified  thereof,  and  without  such  notice, 
the  counsel  or  solicitor  so  retained  to  pro- 
secute the  claim  bona  fide,  attends  the  CQurt 
for  that  purpose. 

(4)  Where  a  defence  is  put  in,  disputing  a  claim  for 

more  than  $100,  and  the  defendant  has  re- 
tained a  solicitor  or  counsel  to  defend  the 
action  for  him  in  Court,  and  the  plaintiff  does 
not  appear  in  Court  to  prosecute  his  action,  or 
withdraws  or  discontinues  his  a':tion  so  short 
a  time  before  the  sitting  of  tie  Court  that 
the  defendant  cannot  in  the  ordinary  way  be 
notified  of  such  withdrawal  or  discontinuance, 
and  without  such  notice  his  solicitor  or 
counsel  bona  fide,  attends  the  Court  to  defend 
such  action. 

The  word  "contested  "  is  l>y  this  rule  interpreted,  and  the  solution  of  the 
pumis  discussed  in  vol.  1,  p.  290,  is  provided  for. 

Judgment  under  section  111.  —Where  judgment  is  moved  for  under 
Ni ction  111,  the  power  to  grnnt  a  counsel  fee  is c<intlned  to  cases  where  an 
order  is  made  liy  die  judge  empowering  the  clerk  to  enter  final  judgment, 
tnder  sub-sectii'ii  4  of  that  section,  the  pl.untifi"  may,  in  cert.nin  cases,  ohtaiti 
linal  judgment  for  |~-art  only  of  ihc  claim.  It  would  seem  that  a  counsel  fee 
n)ii;h(  be  allov^ed  for  .)!<taining  such  an  order,  but  it  i.i  submitted  only  where 
tile  amount  for  whi'.h  final  judgment  was  ordered  exceeded  $100.     On  the 
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Ruler      trial  of  the  case  for  the  remainder  of  the  amount  claimed  a  further  fee  miglit  he 
289-291    allowed,  but  the  total  fees  allowed  in  the  case  must  not  CNceed  $10  :  see  section 

"iOH,  vol.  1,  p.  21)0.     Under  clauses  3  and  4,  no  fee  is  taxable  unless  a  solicitor 

or  counsel  hoita  fid,-  attends  the  court  for  the  purpose  of  prosecuting;  the 
claim  or  defending  the  action.  The  object  of  the  rule  is  evidently  to  allow  a 
party  the  fee  which  is  virtually  earned,  in  many  cases,  belo.e  the  trial,  and  ii 
shoul'i  not  be  put  in  the  power  of  either  party  to  defeat  the  allowance  of  such 
a  fee  merely  by  diligence  in  having  due  notice  given  just  before  the  sitting  nf 
the  court,  so  that  no  boimjide  attendance  could  be  made  thereat. 

290.  A  counsel  fee   may  be  ordered  to  be  taxed  in  a 

contested  case,  under  section  208. 

(rt)  Where  the  plaintiff's  claim  exceeds  $100 ; 

(6)  Or,  in  the  case  of  interpleader,  \»'here  the  money 
claimed,  or  the  value  of  the  goods  or  chattels 
claimed,  or  the  proceeds  thereof  exceeds  $100  ; 

(c)  Or,  where,  in  interpleader,  the  damages  claimed 
by,  or  awarded  to  either  party  against  the 
other  party,  or  against  the  Bailiff  exceed  $G0. 

{d)  In  all  other  cases  mentioned  and  referred  to  in 
sub-section  (2)  of  section  148. 

{e)  Where  the  defendant  gives  notice  of  set-off  or 
counterclaim  and  establishes  the  same  to  an 
amount  exceeding  $100,  and  judgment  is 
given  in  his  favor. 

This  rule  extends  the  provisions  of  section  208  to  other  caf>es  than  those 
contemplated  by  that  section.  A  fee  will  now  be  taxable  in  any  case,  no  uinl- 
ter  how  small  the  amount  involved,  provided  the  parties  have  consented  loan 
appeal  to  the  Court  of  Appeal. 

291.  The  Clerk  shall  determine  (subject  to  appeal  to 
the  Judge)  what  number  of  witnesses  shall  be  allowed  on 
taxation  of  costs ;  the  allowance  for  whose  attendance 
shall  be  according  to  the  scale,  and  before  allowiiij,^ 
disbursements  to  witnesses,  the  Clerk  shall  be  satisfinl 
that  the  witnesses  attended,  and  that  the  claim  or  fees  is 
just,  and  he  may,  and  in  case  of  dispute  shall,  require 
the  party  whose  bill  of  costs  is  being  taxed  to  furnish  an 
affidavit  of  disbursements. 
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Taken   from   old   rule    lt7.      The    clerk    should    tax    the   costs   where     Rules 
practicable  on  the  day  on  which  the  action  or  matter  is  tried  or  heard  :  see  291-292 
rule  174.  

Affidavit  of  disbursements. —The  clerk  is  bound  to  require  an 
affidavit  of  disbursements  only  in  cases  of  dispute.  He  may,  however, 
recjuire  the  same  in  any  case.  No  fees  should  be  allowed  for  any  witness 
who  did  not  actually  attenil  the  court.  Where  it  is  necessary  to  keep 
witnesses  in  attendance  more  than  one  day,  the  fees  for  such  attendance 
should  be  taxetl  :  Alexander  v.  School  Trustees  of  Cilou;ester,  11  V.M.  157. 
Witnesses  called  to  establish  something  on  which  the  jiaity  calling  them 
failed  may  be  disallowed  :  Latour  v.  Smith,  V,\  P.  K.  214.  The  expenses  of  a 
witness  whose  testimony  is  clearly  inadmissible,  or  whose  testimony  would 
not  have  supported  any  issue  in  the  case,  will  not  be  allo'ved  ;  but  where  a 
large  number  of  witnesses  were  subpcenaed  upon  matters  which  were  not  gone 
into  at  the  trial,  and  therefore  the  witnesses  were  not  called,  but  it  was 
shown  by  counsel's  brief  what  each  witness  was  to  be  called  for  and  was 
exjiected  to  prove,  and  it  was  sworn  that  the  witnesses  were  necessary  and 
material  witnesses,  and  were  sul)pteiiaed  in  good  faith  to  substantiate  the 
charges  made,  it  was  held  that  their  witness  fees  should  be  taxed  :  AV  I'rescott 
Election  Case,  32  U.C.R.  3(»;i. 

Professional  witnesses. -Hy  o7  Vict.,  c.  25,  no  fees  of  professional 
jiersons  giving  evide":e  or  producing  documents  are  allowable  without  a 
certificate  from  the  judge.     The  following  is  the  full  text  of  the  Act  : — 

57  Victoria,  Chapter  25  (1894). 

AN    ACT    RESl'ECTINO    WITNKSS    l-EES. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 
Fees  of  1.  Where  upon  the  trial  of  any  action  or  proceeding,  any  per- 

piuiessional  j,^^  j^.  si,|,p(i;,jat;(i  as  a  witness,  and  gives  evidence,  who  is  entitled 
persons  ,  '  ,         r  A  i  •   •         •       •  , 

uniler  any  statute  or   rule  of  Court  or  other  provision  havmg  the 

force  of  law  in  this  Province,  to  receive  an  increased  witness  fee  for 
evidence  given  by  him  in  his  professional  capacity,  or  as  an  expert, 
no  greater  fee  shall  be  allowed  to  such  witness  on  any  taxation  of 
costs  than  those  payable  to  witnesses  in  other  cases,  unless  the 
judge  or  other  officer  before  whom  such  action  or  other  proceeding 
was  tried  shall  certify  that  the  evidence  given  by  such  witness  was 
of  an  expert  or  professional  character  or  was  produced  on 
account  of  the  skill  or  professioiial  knowledge  possessed  by  such 
witness  ;  anil  no  public  official  or  other  witness  subpirnaed  or 
called  upon  to  produce  before  any  Court  or  other  tribunal  any 
public  or  other  document  shall  be  entitled  to  more  than  ordinary 
witness  fees,  anything  in  the  rules  of  Court  or  tariffs  prescribed 
thereunder  to  the  contrary  notwithstanding. 

292.  I"  case  of  any  process  or  paper  received  for 
service  or  execution  from  a  "  Foreign  Court,"  the  Clerk 
so  receiving  the  same  and  procuring  the  service  or 
execution  thereof  shall,  on  returning  the  same,  give  a  full 
and  correct  statement,  in  detail,  of  the  items  of  all 
charges  made  for  fees  and  dishursements  in  respect  of 
such  service  or  execution  of  ;>rcKv?ss,  and  the  Clerk  of  the 
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Home  Court  shall  report  to  the  Judge  of  his  own  county 
any  charge  made  by  the  Clerk  of  the  "  Foreign  Court " 
in  excess  of  the  allowance  for  fees  made  by  the  tariff. 

Similar  to  rule  177. 

It  is  obligatory  upon  the  clerk  of  the  home  court  to  report  to  the  judge  of 
his  county  any  excess  in  the  fees  charged  for  services  by  the  clerk  of  a  foreign 
court.  The  judge  of  tiie  home  court  should  report  improper  charges  to  the 
judge  of  the  county  in  which  the  foreign  court  is  situate. 

Staying  Proceedings. 

293.  The  Judge  may  stay  proceedings  in  a  Division 
Court  in  any  case  in  which,  if  the  action  were  in  the 
High  Court,  an  order  to  stay  might  be  made. 

.S",  •  rule  241,  and  notes  thereto. 

In  the  High  Court.— By  the  Judicature  Act,  R.S.O.,  c.  44,  s.  "j'J, 
s-s.  it,  il  is  enacted  : — 

"9.  No  cause  or  proceeding  at  anytime  pending  in  the  High 
Court  of  Justice,  or  before  the  Court  of  Appeal,  shall  be  restrained 
by  prohibition  or  injunction  ;  but  every  matter  of  equity  upon  vhich 
an  injunctir>n  against  the  prosecution  of  any  such  cause  or  proceed- 
ing might  have  been  ol:lained,  prior  to  The  Ontario  Judicature  Act, 
IHHl,  either  conditionally  or  on  any  terms  or  conditions,  may  be 
relied  on  Ijy  way  of  defence  thereto  : 

"  I'rovided  always,  that  nothing  in  this  Act  contained  shall  disable 
either  of  the  said  Courts  from  directing  a  stay  of  proceedings  in  any 
cause  or  mailer  pending  before  it,  if  il  shall  think  fit  ;  and  any  per- 
son, whether  a  party  or  not  to  any  such  cause  or  matter,  who  would 
have  been  entitled,  prior  to  The  Ontario  Judicature  Act,  1881,  to 
apply  to  any  Court  to  restrain  the  prosecution  thereof,  or  who  m;iy 
be  entitled  to  enforce,  l>y  attachment  or  otherwise,  any  judgment, 
decree,  rule,  or  order,  contrary  to  which  all  or  any  part  of  the  pin- 
ceedings  in  such  cause  or  matter  may  have  been  taken,  shall  be  at 
liberty  to  apply  to  the  said  Courts  respectively,  by  motion  in  a 
summary  way,  for  a  stay  of  proceedings  in  such  cause  or  matter, 
either  generally,  or  so  far  as  may  be  necessary  for  the  purposes  <>f 
justice  ;  and  ihe  Court  shall  thereupon  make  such  order  as  shall  iio 
just." 

A  stay  of  proceedings  may  be  granted  :— 

(1)  Where  an  action  or  proceed. iig  is  frivolous  (jr  vexatious :  j<?t'  Ross  v. 
Edwards,  15  1'.  R.  lf)(t  ■.  Metropolitan  Bank  v.  Tooley,  10  App.  Cas.  210; 
Lawrance  v.  I>ord  Norreys,  15  App.  Cas.  210.  As  where  a  second  action  is 
brought  for  the  same  cause  of  action  as  a  former  action  which  was  dismissed 
so  that  a  plea  of  r.?s  /mikata  must  succeed  :  Macdougall  v.  Knight, 
25Q.B:D.  1. 

(2)  Where  an  action  is  brought  against  a  judge  for  any  act  done  in  that 
capacity  :  Cobbett  v.  Field,  W.N.,  (1877)  8  ;  Hind  v.  Brett,  W.N.,  (1H83)  .S7. 

(3)  Where  an  action  is  brought  against  a  witness  for  defamatory  state- 
ments made  i)y  him  when  giving  evidence  before  a  court  of  justice : 
Dawkins '  .  Lord  Rokeby,  L.R.  7  H.L.  744. 
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(4)  Where    the  plaintiff  admits   the   claim    to   be   without   foundation  :     Rules 
Jamieson  v.  Laing,  7  I'.R.  404.  293-294 

(5)  Where  a  suit  has  been  compromised  :  Eden  v.  Naish,  7  Ch.D.  781  ; 
A'e  Gaudet,  12  Ch.D.  882;  see  Johnston  v.  G.T.R.,  25  O.K.  C4  ;  but  a 
compromise  entered  into  by  a  solicitor  contrary  to  instructions  may  be  set 
aside  on  payment  of  costs  :  Watt  v.  Clark,  12  I'.R.  359. 

(6)  For  non-payment  of  costs:  Stewart  v.  .Sullivan,  11  I'.R.  529;  W'right  v. 
Wright,  12  I'.R.  42. 

(7)  One  of  two  cross-actions  between  the  same  parties  may  be  stayed  : 
Thompson  V.  (ireat  Western  Ry.  Co.,  9  Q.B.D.  320;  Taylor  v.  Bradford, 
9  I'.R.  350  ;  Conmee  v.  C.I'.R.  (No.  2),  11  I'.R.  222. 

(H)  Where  there  is  another  action  pending  in  another  court  for  the  same 
cause:  rule  278  ;  R.S.O.,  c.  44,  s.  52,  s-s.  10. 

(9)  Where  there  are  several  actions  in  whii'l;  the  questions  in  dispute  are 
substantially  the  same,  and  the  evidence  in  each  would  be  substantially  the 
same  if  they  were  all  tried  :  Niagara  Grape  Co.  v.  Nellis,  13  P.  R.  lid ; 
\'aughan  Road  Co.  v.  Fisher,  14  P.  R.  340;  see  Williams  v.  Township  of 
Raleigh,  14  P.R.  60. 

(10)  A  stay  may  also  be  stayed  until  security  for  costs  is  given  :  see 
rule  294. 

(11)  Where  several  actions  are  brought  against  sureties  and  a  separate 
action  is  brought  against  the  principal  debtor  and  is  pending,  the  actions 
against  the  sureties  may  be  stayed  pending  the  determination  of  the  action 
against  the  principal  :  County  of  Essex  v.  Wright,  13  I'.R.  474. 

294.  Proceedings  may  be  stayed  by  order  of  the 
Judge  in  an  action  until  security  shall  be  given  to  the 
defendant  for  the  costs  of  and  incidental  to  his  defence, 
in  a  case  and  under  circumstances  which  would  justify 
such  an  order  being  made  in  the  High  Court. 

Security  for  costs.— This  rule  is  new,  and  adopts  as  law  the  decision 
in  Fletcher  v.  Nol.le,  9  I'.R.  2r,7     see  vol.  1,  p.  393. 

Security  for  costs  may  be  oi>leu(i  in  the  High  Court  : — 

(1)  Where  the  plaintiff  ordinarily  resides  out  of  Ontario:  C.R.  1242, 
1245<j,  1377. 

("2)  Where  a  plaintiff  has  bnuii^ht  a  former  action  or  proceeding  for  the 
same  cause,  which  is  pending  eithei  ;n  Ontario  or  in  any  other  country,  or  in 
which  a  judgment  or  order  has  passed  against  him  in  such  action  for  costs,  and 
such  costs  have  not  been  paid  :  C.R.  1243. 

(3)  Where  the  plaintiff  sues  as  an  inforniei  or  seeks  to  recover  any  penalty 
given  to  any  informer  or  person  who  sues  tor  the  same  \nider  any  statute  or 
law  in  which  any  penalty  is  given  to  any  person  who  sues  for  the  same,  either 
for  his  sole  benefit,  or  for  the  benefit  of  the  Crown,  or  partly  for  his  benefit 
and  partly  for  the  benefit  of  the  Crown,  and  an  affidavit  is  made  by  the 
defendant  showing  that  the  action  is  brought  to  recover  a  penalty,  and  that,  in 
the  belief  of  the  deponent,  the  plaintiff  or  informer  is  not  possessed  of  property 
surticient  to  answer  the  costs  of  the  action  in  case  a  verdict  is  given  or  judg- 
ment rendered  in  favor  of  the  defendant,  and  that  he,  the  defendant,  has  a 
good  defence  to  the  action  upon  the  merits  as  he  is  advised  and  believes  : 
C.  R.  1244.  " 
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Rule  294        (4)  Where  an  action  is  brought  in  the  name  of  an  insolvent  person  for  the 
benefit  of  some  other  person:  IJoice   %•.   O'Luane,  7    1'.  K.  359;    AV    Rainy 

Lake  Lumber  Co.,  11    P.  R.  :U4  ;  Clark    v.   St.  Catharines,  10   I'.R.  -20')', 

Delaney  V.  MacLellan,  13  I'.R.  (53. 

(5)  In  actions  against  justices  of  the  peace  where  the  plaintiff  ir,  not 
possessed  of  such  property  as  would  be  forthcoming  and  available  in  execu- 
tion should  the  defendant  succeed  :  53   \'ict.,  c.  23  ;  Hready  v.  Robertson, 

14  I'.R.  7.  The  aftidavit  must  show  a  good  defence  upon  the  merits;  but 
affiilavits  controverting  the  defence  will  not  be  received,  nor  will  any  nice 
questions  of  law  or  any  reasonable  (|uestion  of  fact  be  dealt  with  on  the  appli- 
cation :  Southwick  v.  Hare,  15  P.  R.  *J2*2. 

(G)  Where  a  false  address  is  given  by  plaintiff:  A'f  Sturgis,  34  W. R.  163  ; 
Fournier  v.  Hogarth,  15  I'.R.  72. 

(7)  Where  there  are  several  plaintiffs  not  havin'^  joint  interests,  and  some 
of  them  are  resident  out  of  the  jurisdiction,  the  latter  will  be  required  to  give 
security   for  costs:  Irving    v.    Clark,   12    I'.R.  29;   .Smith   v.   Silverthorn, 

15  P.R.  197. 

(8)  Where  a  married  woman,  tliough  unnecessarily,  sues  by  an  insolvent 
next  friend  :  A'e  Thompson,  38  Ch.D.  317. 

(9)  A  defendant,  resident  out  of  the  jurisdiction,  who  admits  the  plaintiff's 
claim  and  sets  up  a  counterclaim  founded  upon  a  separate  transaction,  may  be 
ordered  to  give  security  for  costs  :  Sykes  v.  Sacerdoti,  15  <^.B.  D.  423. 

(10)  Claimants  in  garnishee  and  interpleader  proceedings,  resident  out  of 
the  jurisdiction,  may,  in  the  High  Court,  be  ordered  to  give  security  for  costs  : 
Canadian  Bank  of  Commerce  v.  Middleton,  12  P.R.  121  ;  Tomlinson  v. 
Land  and  Finance  Corporation,  14  Q.H.D.  539. 

It  will  be  noticed  that  the  foregoing  rule  294  only  applies  to  security  for 
costs  to  be  given  to  a  defendant,  and  does  not  apply  to  instances  9  and  10. 

Proceedings  may  be  stayed.— The  rule  does  not  give  power  to 
limit  the  time  within  which  security  may  be  given,  nor  any  power  to  dismiss 
the  action  for  failure  to  give  security.  No  provision  is  made  for  the  revival  of 
the  action  if  the  court  day  has  passed  before  the  security  is  given.  The 
defendant  is  sunmioned  only  for  a  certain  day,  and,  in  the  absence  of  an 
'adjournment  on  that  day  (or  a  failure  to  hold  court,  rule  253),  the  action  is 
at  an  end  :  Forbes  v.  Michigan  Central  Ry.  Co.,  20  A.  R.  584,  589  ;  see  rule 
161.  If  the  proceedings  are  wholly  stayed,  and  the  d  xy  for  which  the  defend- 
ant had  been  summoned  passes  without  due  adjournment,  the  stay  may  thus 
operate  as  a  dismissal.  It  may  be  necessary  to  provide  in  every  order  for  this 
emergency  by  reserving  I"*ave  to  the  plaintiff  to  move  for  an  adjournment  at 
any  sittings  of  the  court  when  the  action  shall  come  on  for  trial. 

Form  of  security. — in  making  the  order  for  security,  the  judge  may 
adopt  the  practice  of  the  High  Court  :  section  304,  vol.  1,  p.  393.  The  order 
should  prescribe  the  kind  of  security  to  be  given.  It  is  suggested  that  it 
should  provide  that,  if  given  by  bond,  it  should  be  made  in  favor  of  the 
plaintiff,  and  filed  with  the  clerk  after  being  approved  by  the  judge,  or  by 
the  defendant  or  his  solicitor,  and,  if  by  deposit  of  a  sum  of  money,  it  should 
be  paid  into  court.  It  should  also  provide  that  the  bond  or  the  money 
should  be  subject  to  the  further  order  of  the  judge. 
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•  Allowance  of  Costs  by  J nd'^c. 

295.  Where  the  Judge  directs  a  fee  to  be  taxed  to 
the  successful  party  under  section  208,  or  orders  any 
other  fees  or  costs  to  be  taxed,  or  certifies  for  costs  in 
any  case,  or  where  the  allowance  of  any  particular  costs 
under  any  of  the  sections  of  the  Act,  or  any  of  the  rules 
of  Court,  or  under  any  other  statutory  provision,  the 
application  therefor  should  be  made  at,  or  immediately 
after  the  trial  or  hearing,  or  final  disposal  of  the  cause. 
The  Judge  may  make  such  direction  or  order  on  his  list, 
at  the  time  of  the  trial,  or  on  the  back  of  the  summons, 
or  when  the  action  is  finally  disposed  of,  in  case  of  a 
postponed  judgment. 

Taken  from  Eng.  C.C.R.,  1889,  Orel  L.A.,  r.  C. 

The  rule  is  to  be  read  with  sections  207,  208,  and  rule  174,  and  with 
57  Vict.,  c.  25. 

Costs  follow  event.— Under  section  207,  in  default  of  any  special 
direction  by  the  judge,  the  costs  abide  the  event  of  the  action.  Under 
section  207,  sub-section  2,  the  judge  has  jurisdiction  over  the  costs  of  the 
action  or  other  proceedings  when  the  plaintiff  fails  I  recover  judgment  by 
reason  of  the  court  having  no  jurisdiction  over  the  subject-matter  thereof. 
Under  section  209,  the  judge  may  order  the  defendant  to  pay  costs  incurred  in 
preparing  for  trial  and  in  attending  court,  although  the  defendant  may  have 
confessed  judgment.  Under  section  210,  no  costs  in  an  action  on  a  Division 
Court  judgment  are  allowable  except  by  an  order  of  the  judge.  Under 
•57  Vict.,  c.  25,  professional  witness  fees  are  not  allowable  unless  the  judge 
certifies  that  the  evidence  given  by  the  witness  was  of  an  expert  or  professional 
character,  or  was  produced  on  account  of  the  skill  or  professional  knowledge 
possessed  by  such  witness :  see  rule  291.  Under  rule  289,  a  counsel  fee  may 
be  allowed  in  certain  cases,  although  the  action  is  not  actually  contested  in 
court.  In  all  these  cases  ap])lication  should  be  made  at  or  immediately  after 
the  trial  or  hearing.  If  jutlgment  is  reserved,  and  the  question  of  costs  or 
counsel  fee  is  not  disposed  of  by  the  written  judgment  delivered  by  the  judge, 
application  should  be  made  to  him  immediately. 

Officers'  Fees. 

296.  The  fees  set  forth  in  the  tariff  marked  "Schedule 
of  Clerks'  fees"  and  "  Schedule  of  Bailiffs'  fees"  shall  be 
the  fees  to  be  received  by  the  several  Clerks  and  Bailiffs 
of  Division  Courts,  on  and  after  the  day  that  these  rules 
shall  come  into  force,  for  and  in  relation  to  the  duties  and 
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296-298 

Courts,  and  shall  jc  in  lieu  of  all  other  fees  heretofore 

receivable  for  the  same  proceedings. 

Identical  with  old  rule  l(i4. 

The  t.irilT  of  fees  is  now  set  forth  in  forms  1,  2,  and  .3. 

The  tariff  of  fees  in  actions  under  $10  is  now  set  forth  in  57  Vict.,  c.  2.3, 
and  will  be  found  among  the  forms  immediately  after  form  '.i. 

The  judges  of  the  Division  Courts  have  no  discretion  to  authorize  the 
taxation  or  allowance  of  costs  to  any  officer  of  the  court  other  than  those  to 
be  found  in  the  tariff  of  fees  as  authorized  :  see  section  804,  vol.  1,  p.  IWA. 

297.  The  Clerk  shall  not  be  required  to  take  any 
proceeding,  unless  and  until  the  fee  or  fees  therefor  have 
been  paid  to  him  as  provided  by  section  54  of  the  Act. 

See  notes  to  section  54,  p.  45, 

The  clerk  is  entitled  to  his  fees  before  being  required  to  take  any  pro- 
ceedings:  see  Parke  v.  Clarke,  14  C.L.T.  32. 

298.  In  every  case  in  which  an  attachment  has 
issued  against  an  absconding  debtor,  or  an  execution  has 

.  issued  against  the  property  of  a  judgment  debtor,  and  a 
plaintiff  or  defendant,  judgment  creditor  or  other  person 
interested  in  the  claim,  judgment  or  execution,  who 
would  be  entitled  to  the  proceeds  thereof  (if  the  money 
were  made  in  satisfaction  of  the  attachment  or  execution), 
insists  upon  the  Bailiff  making  an  attempt  to  find 
property,  whereby  mileage  and  expenses  are  to  be 
incurred,  it  shall  be  necessary  for  a  deposit  to  be  made 
with  the  Clerk  of  the  amount  of  Bailiff's  fees,  and,  pro- 
vided a  proper  endeavor  (although  unsuccessful)  has 
been  made  by  the  Bailiff  after  such  deposit  of  fees,  to  the 
satisfaction  of  the  Clerk,  but  subject  to  appeal  to  the 
Judge,  to  secure  property  whereon  to  levy  in  such  case, 
he  shall  be  entitled  to  such  mileage. 

This  is  an  extension  of  item  7  of  the  tariff  of  bailiffs'  fees  :  form  2. 

Hitherto,  it  has  been  the  duty  of  the  bailiff,  upon  receiving  an  execution, 
to  seize  any  goods  or  chattels  of  the  defendant  in  his  bailiwick,  and,  if  he 
returns  an  execution  nu//a  dona,  he  is  liable,  in  an  action  against  him,  to  be 
mulcted  in  damages  in  the  event  of  the  plaintiff  proving  that  the  defendant 
had  goods  which  might  have  been  seized  :  see  vol.  1,  p.  28.  It  was  necessary, 
therefore,  for  a  bailiff  to  make  enquiries  before  returning  an  execution  ««//« 
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ftona,  hut  on  any  such  return  no  nilleage  could  he  allowed  ;  u*  vol.  1,  p.  305.      Rules 
Two  facts  must   now  he  shown  to  entitle  a  haililT  to  niilea|;e,  although  no  298-300 
jjoods  were  sei/.eil  :  —  

(1)  The  judgment  or  attaching  creditor  must  insist  upon  the  bailiff  making 
an  attempt  to  find  property  ;  and 

(2)  A  pro|)er  endeavor  must  be  made  by  the  bailiff  to  secure  prof)erly 
whereon  to  levy. 

The  amount  of  bailiff's  fees.— No  procedure  is  provided  for  ascer- 
taining the  amovmt  of  fees  which  must  be  deposited.  It  would  appear  that 
the  proper  amount  to  lie  dejiosited  would  be  such  sum  as  the  clerk  would  be 
entitled  to  allow  for  mileage  in  the  event  of  the  journey  insisted  ujion  by  the 
judgment  or  attaching  creditor  proving  abortive. 

Appeal  to  the  judge.— The  allowance,  by  the  clerk,  of  mileage  to  a 
bailiff  when  his  exertions  have  been  unsuccessful  is  subject  to  ajiiieal,  and  the 
judge,  on  such  appeal,  may  review  the  clerk's  finding  that  a  proper  endeavor 
has  been  made  to  levy. 

299.  Before  an  order  may  be  made  for  issuing  an 
execution  for  the  payment  of  fees  which  ought  to  have 
been  paid  to  the  Clerk  in  the  first  instance  according  to 
section  54,  an  appHcation  must  be  made  to  the  Judge, 
upon  affidavit  of  the  facts,  and  a  summons  must  issue  for 
the  party  on  whose  behalf  the  proceedings  upon  which 
fees  are  alleged  to  be  unpaid  were  taken,  to  show  cause 
why  payment  thereof  should  not  be  enforced  by  order  of 
the  Judge  and  by  execution  as  provided  by  section  55  of 
the  Act. 

This  rule  adopts  the  suggestions  made  in  vol.  1,  pp.  45  and  4(5. 
Forms   of  proceedings  are   now  provided.      For  form  of  summons,  see 
form  56;  for  form  of  order,  seehxm  130;  for  form  of  execution,  j^^  form  143. 

It  will  be  noticed  that  the  forms  include  the  payment  of  costs  of  the  pro- 
ceedings. It  was  stated  in  vol.  1,  p.  46,  that  the  order  could  not  include  costs. 
The  forms  are  probably  a  sufficient  enactment  of  a  rule  by  the  judges  to 
authorize  the  imposition  of  costs.  The  right  of  a  judge  exercising  jurisdiction 
a.^ persona  desiguata  to  impose  costs  is  conferred  by  56  Vict.,  c.  13,  s.  1. 

Postage  and  Registration  of  Letters. 

300.  AH  letters  enclosing  any  papers  in  a  cause  sent 
from  one  Division  Court  officer  to  another,  or  to  a  party 
to  a  suit,  or  to  the  Judge,  and  unless  otherwise  provided 
for  in  the  Act  or  by  these  rules,  all  necessary  notices  sent 
by  the  Clerk,  shall  be  prepaid  and  registered ;  when 
papers  are  forwarded  to  the  Judge,  postage  stamps  for 
return  p- stage  must  in  all  cases  be  enclosed.     The  costs 
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300-303  ^^  postage  and  registration  shall  in  all  cases  be  costs  in 
the  cause. 


Taken  from  old  rule  145. 

Prepaid  and  registered. — By  the  preservation  of  the  registration 
receipt,  the  clerk  is  able,  in  all  cases,  to  prove  the  mailing  of  a  letter  at  the 
time  shown  thereby.  Rule  169  already  covered  the  case  of  notices  required 
to  be  given  to  parties  to  the  suit. 

Appeals  from  Division  Courts. 

301.  In  case  of  an  agreement  not  to  appeal 
(section  116)  a  memorandum  of  such  agreement,  in 
writing,  shall  be  prepared  and  shall  be  signed  by  the 
parties,  their  solicitors  or  agents,  and  be  filed  with  the 
Clerk  before  the  trial  is  entered  upon. 

Under  section  116,  the  judge  is  to  note,  in  his  minutes,  whether  the  agree- 
ment is  filed  or  not,  and  the  minutes  are  conclusive  evidence  upon  that  point. 
This  rule  applies  to  intbipleader  proceedings  :  see  vol.  1,  pp.  165  and  166 ; 
form  192. 

302.  When  the  Judge  of  the  Court  of  Appeal  has 
pronounced  judgment,  either  party  may  deposit  the 
same,  or  an  office  copy  thereof,  with  the  Clerk  of  the 
Division  Court,  and  upon  being  so  deposited  the  judg- 
ment must  be  filed,  and  may  be  enforced  as  if  it  had  been 
made  by  such  Division  Court. 

May  deposit  the  same. — it  is  evidently  intended  that  the  formal  cer- 
tificate of  judgment  issued  by  the  registrar  of  the  Court  of  Appeal,  or  an  office 
copy  thereof,  is  the  "judgment"  to  be  deposited.  Section  152  of  the  Act 
requires  the  Division  Court  to  proceed  in  accordance  with  the  order,  direction, 
and  certificate  of  the  Court  of  Appeal. 

Office  copy. — This  means  a  copy  certified  by  the  registrar  of  the  Court 
of  Appeal. 

303.  A  new  trial  in  pursuance  of  the  order  of  the 
Judge  of  the  Court  of  Appeal,  shall  be  entered  for  trial 
at  the  Division  Court  which  shall  be  holden  next  after 
twelve  clear  days  from  the  time  when  such  order,  or 
office  copy  thereof,  shall  have  been  deposited  as  aforesaid, 
unless  the  parties  agree  that  it  shall  take  place  sooner, 
or  the  Judge  otherwise  order,  and  it  shall  be  conducted 
in  the  same  manner  as  any  new  trial  granted  by  the 
Division  Court  itself. 
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New  trial  after  appeal.— Hitherto  no  procedure  has  been  prescribed     Rules 
for  holding  a  new  trial  after  an  appeal.     The  steps  to  be  taken  to  obtain  a  303-306 
new  trial  are  now  clearly  defined.  

Twelve  clear  days.— The  day  of  depositing  the  order  and  the  day  of 

the  trial  must  be  excluded. 

Unless  parties  agree. — it  is  not  required  that  the  agreement  shall  be 
in  writing ;  but  it  would  be  better,  if  the  trial  is  to  take  place  sooner  than  pre- 
scribed, that  an  agreement  in  writing  should  be  signed  by  both  parties  and 
deposited  with  the  clerk. 

Or  the  judge  otherwise  order.- Should  the  party  having  the  car- 
riage of  the  order  in  appeal  neglect  to  file  the  certificate  within  a  reasonable 
time,  the  opposite  party  might  obtain  an  office  copy  and  file  the  same  ;  and  if 
less  than  twelve  days  should  elapse  between  the  deposit  and  the  next  sittings 
of  the  court,  the  judge  would  have  good  grounds  for  ordering  a  new  trial  to  be 
proceeded  with  at  that  sittings. 

304.  If  the  order  of  the  Judge  of  the  Court  of  Appeal 
be  that  judgment  shall  be  entered  for  either  party,  then 
such  judgment  shall  be  entered  accordingly,  and  the 
successful  party  shall  be  at  liberty  to  proceed  on  such 
judgment  as  on  a  judgment  of  the  Division  Court. 

Judgment  for  either  party.— The  Court  of  Appeal  has  power  to 
make  any  order  which  ought  to  have  been  made  in  the  Division  Court  :  section 
152,  vol.  1,  pp.  229-231.  On  the  deposit  of  the  certificate  of  judgment  in  the 
Division  Court,  the  clerk  should  make  the  necessary  entry  in  the  procedure 
book,  and  the  judgment  of  the  Court  of  Appeal  would  then  be  of  the  same 
effect  as  if  originally  given  in  the  Division  Court. 


J  ir 


APPEALS. 


Under  Master  and  Servant  Act  {R.S.O.,  cap.  139),  and 
amendments  thereto,  and  under  the  "Act  to  Impose  a 
Tax  on  Dogs  for  the  protection  of  Sheep."  {R.S.O., 
cap.  214)  and  other  Acts. 

305.   Appeals  may  be  made  by  master  or  servant : 

(1)  Against  any  conviction  or  order  for  the  payment 

of  wages  ; 

(2)  Against  any  order  of  dismissal  from  service  or 

employment,  or, 

(3)  Against  any  decision  of  any  Justice   under  the 

Act.     The  complaint  before  the  Justice  in  all 
cases  being  laid  by  the  servant. 


(~SqP 


if 


168 
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Mode  of 
appeal. 


Rule  305        The  provisions  of  R.S.O.,   c.   139,    relating  to  appeals  to  the  Division 
Court  are  the  foUov/ing  : — 

R.S.O.,  Chapter  139. 

AN    ACT    RESPECTING     MASTKR    AN»   SEKVANT. 

Appeals. 

14.  All  appeals  from  or  against  any  conviction  or  order  for  the 
payment  of  wages,  or  any  order  of  dismis.sal  from  service  or 
employment,  or  against  any  decision  of  any  justice  or  justices 
under  this  Act,  shall  be  made  to  tiie  Division  Court,  holden  in  the 
division  in  which  the  cause  of  action  arose,  or  in  which  the  party 
complained  against,  or  one  of  them,  resided  at  the  lime  of  the 
making  of  the  complaint ;  and  in  case  of  dismissal  of  the  ajipeal  or 
atilirmance  of  the  conviction,  order  or  decision,  the  Court  appealed 
to  shall  order  and  adjudge  the  offender  to  be  punished  according  to 
the  conviction,  or  shall  enforce  the  order  for  payment  of  wages  or 
of  dismissal,  as  the  case  may  be,  and  for  the  payment  of  the  costs 
awarded,  and  shall,  if  necessary,  issue  process  for  carrying  such 
judgment  into  effect. 

15.  The  person  proposing  to  appeal  shall  give  to  the  opposite 
party  a  notice  in  writing  of  his  appeal,  and  of  the  cause  or  matter 
thereof,  within  four  days  after  such  conviction,  order,  decision  or 
judgment,  and  egiht  days,  at  least,  before  the  holding  of  the  Court 
at  which  the  appeal  is  to  be  heard,  and  shall  also,  within  the  four 
days,  enter  into  a  bond  to  the  opposite  party  with  two  sufficient 
sureties,  to  be  approved  of  by  the  clerk  of  the  Court  in  the  penal 
:,um  of  $100,  conditioned  personally  to  appear  at  the  said  Court  and 
try  the  appeal  and  to  abide  the  judgment  of  the  Court  thereon,  and 
to  pay  such  costs  as  shall  be  by  the  Court  awarded,  and  upon  the 
notice  being  .served  and  bond  executed  and  filed  with  the  ^lerk,  all 
proceedings  on  the  order,  conviction  or  decision  appealed  against 
shall  be  stayed  until  the  determination  of  the  appeal. 

Case  to  be         16.  The  clerk  shall,  on  the  bond  and  notice  of  appeal  with  an 
cleric*  affidavit  of  service  thereof  being  filed  in  his  office,  enter  the  cause 

in  his  procedure  book,  and  the  appeal  may  be  tried  with  a  jury  if 
the  appellant  file  with  the  clerk  at  the  time  of  filing  the  bond  a 
notice  requiring  a  jury,  or  if  the  respondent,  within  four  days  after 
the  service  of  the  notice  of  appeal  upon  him,  file  a  notice  with  the 
clerk,  requiring  a  jury,  and  if  the  proper  fees  are,  in  either  case, 
deposited  with  the  clerk  ;  otherwise  the  judge  may  try  the  appeal 
without  a  jury  or  may  summon  a  jury  from  the  body  of  the  Court 
as  to  him  seems  meet. 


Notice  of 
appeal. 


Proceedings 
in  case  of 


17.  In  case  of  the  dismis.sal  of  the  appeal  or  affirmance  of  the 
aocea?"'  conviction,  order  or  decision,  the  judge  may  order  and  adjudge  the 
dismissed  or  offender  to  be  punished  according  to  the  conviction  or  order,  or  he 
affirmed.  may  direct  the  enforcement  of  the  order  for  payment  of  wages  or  of 
dismissal,  as  the  case  may  be,  with  the  payment  of  the  cost.-i 
awarded,  and  any  order  or  orders  made  by  him  in  the  premises 
shall  be  enforced  and  carried  into  execution  by  the  officers  of  the 
Court.  The  judge  may  direct  execution  to  issue  for  the  levying  of 
any  moneys  or  costs  awarded  or  ordered  to  be  paid,  and  in  the 
event  of  any  such  moneys  or  costs  being  payable  by  the  appellant, 
which  have  not  been  levied  under  execution  against  the  goods  of 
the  appellant,  the  judge  may  order  the  bond  to  be  delivered  up 
to  the  respondent,  who  shall  be  entitled  to  recover  the  amount  due 
him  with  costs,  in  any  Division  Court  having  jurisdiction. 
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The  amendments  are  the  following  :  •    Rule  305 

Statutes  of  Ontario,  1889,  52  Victoria,  Chapter  22. 

AN    ACT    I'OR    TlIU    ENKORCEMKNT   OK   ORDKRS    UNDER  THE   ACT 
RESPECTING    MASTER   AND   SERVANT. 

(Assented  to  March  2jrd,  i88g. ) 

Her  Majesty,  by  and  with  ihe  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows  : — 

Proceedings       1.  Where  proceedings  under  The  Act  Respecting  Master  and 

'"■■^     .         Servant    are    taken    before  a    police    magistrate,  and    payment    of 

order'^fof      wager  is  ordered  by  him  to  be  made  by  the  master  or  em])loyer  to 

p,-iynierit  of  the  servant  or  laborer,  and  the  same  are  not  paid  within  the  lime 

wages.         limited  by  the  order,  the  same    proceeiiings   may  be  taken  by  the 

person   claiming  the   benefit  of  the  order  as  may  be  taken  by  a 

party   having  an   unsatisfied    judgment   or   order   in    a    Division 

Court  for  the  jiayment  of  any  debt,  damages,  or  costs,  as  respects 

the  examination  of  the  judgment  debtor  touching  his  estate  and 

effects,  the   means   he   has   of  discharging  his   liability,  and  the 

disposal  he  has  made  of  any  property,  and   the  police  magistrate 

shall  have  the  like  power  and  authority  to  enforce  jiayment  of  the 

debt  as  are  possessed  by  the  Division  Court  judge  in  like  cases ; 

and  the  practice  and   proceedings   thereon   shall   be   the  same  as 

nearly  as  may  be  and   have   the  same   effect  as  provided  in  The 

Division  Courts  Act  with  respect  to  judgment  debtors. 

2.  The  said  police  magistrate,  if  he  thinks  fit,  may  name  in  the 
order  for  payment  of  wages,  such  lime  not  exceeding  twenty-one 
days,  as  to  him  may  seein  just  and  reasonable  for  the  payment  of 
the  same  and  costs  ;  and  in  case  of  non-paymer'.  within  such  time, 
the  complainant  shall  be  entitled  to  take  forthwith  the  proceedings 

Rev.  Stat.    ^^^  enforcing  payment  provided  by  The  Act  respecting  Master  and 

c.  139.  Servant  and  this  Act. 

By  56  Vict.,  c.  24,  the  jurisdiction  of  a  city  police  magistrate  was  extended, 
and  by  section  24  of  that  Act  the  orders  of  a  police  magistrate  are  subject  to 
appeal  as  the  orders  of  a  Division  Court  judge  would  be  in  like  cases  :  nd 
by  section  2.5  power  is  given  to  file  the  order  of  a  police  magistrate  i.i  a 
Division  Court,  and  the  same  may  then  be  enforced  as  a  judgment  of  the  said 
court.  The  material  provisions  of  the  Act,  so  far  as  the  Division  Court  pro- 
cedure is  concerned,  will  b<^  found  in  the  appendix. 

The  provisions  of  tne  Act  to  impose  a  tax  on  dogs  for  the  protection  of 
sheep  which  are  referred  to  in  the  rule  are  the  following  :— 

R.S.O.,  Chapter  214. 

AN  ACT  TO   IMPOSE   A  TAX  ON   l)Oc;S,  AND   FOR  THE  PROTECTION 

OF  SHEEP. 

15.  (1)  The  owner  of  any  sheep  or  lamb  killed  or  injured  by 
any  dogs  shall  be  entitled  to  recover  the  damage  occasioned  thereby 
from  the  owner  or  keeper  of  such  dog,  by  an  action  for  damages,  or 
by  summary  proceedings  before  a  justice  of  peace,  on  information 
or  complaint  before  such  justice,  who  is  hereby  authorized  to  hear 
and  determine  such  complaint,  and  proceed  thereon  in  the  manner 
provided  by  The  Act  respecting  Summary  Convictions  before  Justices 
of  the  Peace,  and  Appeals  to  General  Sessions,  in  respect  to  pro- 


Rev.  Stat., 

c.  51, 

ss.  23.5-247. 


Limit  of 
time  for 
payment. 


Extent  of 
liability  of 
owner  or 
keeper  of 
dog. 


Rev.  Stat., 
c.  74. 
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ACT  FOR  PROTECTION  OF  SHEEP. 


Appjrtion- 
ment  of 
damage. 


Rule  305  ceedings  therein  mentioned  ;  and  such  aggrieved  party  shall   be 

entitled  so  to  recover  on  such  action  or  proceedings,  whether  the 

owner  or  keeper  of  such  dog  knew,  or  did  not  know,  that  i^    vas 
vicious  or  accustomed  to  worry  sheep. 

(2)  If  it  shall  appear  before  the  court  or  judge  at  the  trial  of  any 
such  action  for  damages,  or  before  such  justice  at  the  hearing  of  the 
said  information  or  complaint  before  him,  that  the  damage,  or  some 
part  of  the  damage,  sustained  by  such  aggrieved  party  was  the 
joint  act  of  some  other  dog  or  dogs  and  of  the  dog  or  (logs  owned 
or  kept  by  the  person  charged  in  such  information  or  complaint, 
the  court,  judge,  or  justice  shall  have  power  to  decide  and  apportion 
the  damages  sustained  by  the  complainant  among  and  against  the 
respective  owners  or  keepers  of  the  said  dogs  as  far  as  such  owners 
or  keepers  are  known,  in  such  shares  and  proportions  as  such 
court,  judge,  or  justice  shall  think  fit,  and  to  award  the  same  by 
the  judgment  of  the  said  court  or  judge,  or  in  the  conviction  of 
such  justice,  on  behalf  of  such  aggrieved  person. 

Jury. — When  the  case  is  tried  before  a  jury,  the  jury  is  to  apportion  the 
damage:  Fox  v.  Williamson,  20  A.R.  610. 

(3)  When,  in  the  opinion  of  the  court,  judge,  or  justice,  the 
damages  were  occasioned  by  dogs,  the  owner  or  owners  of  which 
are  known,  and  dogs,  the  owner  or  owners  of  which  are  unknown, 
or  the  owners  or  owners  of  which  have  not  been  summoned  to 
appear  before  the  court,  judge,  or  justice,  the  court,  judge,  or 
justice  may  decide  and  adjudge  as  to  the  proportion  of  the  damages 
which,  having  regard  to  the  evidence  adduced  as  to  the  strength, 
ferocity,  and  charact*"  of  the  various  dogs  shown  to  have  been 
engaged  in  commi  .g  such  damage,  was  probably  done  by  the 
dogs,  the  owner  or  owners  of  which  have  been  summoned  to  appear 
before  the  court,  judge,  or  justice,  and  shall  determine  in  respect 
thereof  and  apportion  the  damage  which  the  court,  judge,  or  justice 
decides  to  have  been  probably  done  by  the  dogs  whose  owners  have 
been  summoned,  amongst  the  various  owners  who  have  been  sum- 
moned, as  aforesaid. 

(4)  The  same  proceedings  shall  be  thereupon  had  against  any 
person  found  by  the  judge  or  justice  to  be  the  owner  or  keeper  of 
the  dog  or  dogs  which,  by  such  court,  judge,  or  justice,  shall  have 

f  been  found  to  have  contributed  to  the  damage   sustained  by  the 

person  aggrieved,  as  if  the  information  or  complaint  had  been  laid, 
in  the  first  instance,  against  such  person. 

(5)  The  court,  judge,  or  justice,  shall  not  decide  and  apportion 
the  damage  against  any  person  other  than  the  person  in  the  informa- 
tion or  complaint  first  charged,  nor  award  the  same  in  the  judgment 
or  conviction  without  such  other  person  having  been  summoned  to 
appear  before  the  court,  judge,  or  justice,  having  had  an  oppor- 
tunity ot  calling  witnesses. 

(6)  Appeals  against  any  conviction,  apportionment,  or  order 
made  under  this  section,  shall  be  made  to  the  Division  Court  holden 
in  the  division  in  which  the  cause  of  action  arose,  or  in  which  the 
party  complained  against,  or  one  of  them,  resided  at  the  time  of 
making  the  complaint ;  and  the  proceedings  shall  be  the  same,  as 

Rev.  Stat.,  nearly  as  may  be,  as  on  appeals  under  The  Act  respecting  Master 
C'  1 39-         and  Servant. 


bein 
to  tl 
Act, 


FORMS    OF    PROCEEDINGS    ON    APPEALS    TO    DIVISION    COURT. 


171 


the 


306.  The  forms,  Nos.  247  to  250  inclusive,  shall  be    R"'"" 

used   and    applied    in   proceedings    on    appeals   to   the 

Division  Court,  under  The  Act  Respecting  Master  and 
Servant,  (R.S.O.,  cap.  139,  and  amendments  thereto), 
being  varied  where  necessary  to  meet  the  particular  case. 

The  forms  247  to  250  are  also  appHcable  to  proceedings  under  "  The  Act 
to  Impose  a  Tax  on  Dogs  for  the  Protection  of  Sheep."  The  bond,  form 
'248,  should  have  annexed  to  it  an  affidavit  of  justification,  showing  the 
sufficiency  of  the  sureties  :  see  rule  312.  For  form  of  affidavit  of  justification, 
see  additional  forms.  And  also  an  affidavit  of  execution  of  the  bond  ;  see 
note  appended  to  form  249.  The  clerk  is  not,  however,  bound  to  require 
these.  The  appellant  is  bound  at  the  time  of  filing  bond  to  furnish  the  clerk 
in  writing  with  the  post  office  address  of  the  justice  or  justices  against  whose 
decision  the  appeal  is  made  :  rule  314.  If  the  appellant  requires  a  jury,  he 
must  at  ihe  same  time  file  his  notice  for  jury  with  the  clerk,  and  deposit  the 
fees:  ru/e  316.  The  form  of  execution  for  enforcing  the  order  made  on  appeal 
is  form  \oi>. 


307.  The  said  forms  may  also  be  used  and  applied, 
being  varied  for  that  purpose,  in  proceedings  on  appeals 
to  the  Division  Court,  under  "  The  Act  to  impose  a  Tax  on 
Dogs  for  the  protection  of  Sheep. ^' 

The  forms  referred  to  are  forms  247  and  250,  consisting  of  notice  of 
appeal,  bond,  form  of  approval  of  bond,  and  demand  of  jury  :  see  notes  to 
rule  306,  and  see  rules  311  to  316. 

After  the  disposition  of  the  appeal,  the  order  made  thereon  may  be 
enforced  by  execution  from  the  Division  Court.  Form  156  may  be  varied  to 
suit  the  circumstances. 


308.  The  said  forms  may  also  be  used  and  applied, 
being  varied  foi  that  purpose  in  proceedings  on  appeals 
to  the  Division  Court,  under  The  Consolidated  Assessment 
Act,  1892,  or  under  Acts  amending  the  same. 

The  sections  of  The  Consolidated  Assessment  Act,  1892,  referred  to  are 

the  following  : — 

55  Victoria,  Chapter  48. 

AN   ACT   TO   CONSOLIDATE    THE   ACTS     RESPECTING    THE  ASSESS- 
MENT   OF    PROPERTY. 

(Assented  to  14th  April,  i8g2.) 

Appeal  from       68.  (1)  An  appeal  to  the  county  judge  shall  lie,  not  only  against 
Court  of      a  decision  of  the  Court  of  Revision  on  an  appeal  to  said  court,  but 

also  against  the  omission,  neglect,  or  refusal  of  said  Court  to  hear  or 

decide  an  appeal. 


m  j 


m 


Rule  308  Service  of 
notice  of 
appeal. 


CONSOLIDATED   ASSESSMENT   ACT. 

(2)  The  person  appealing  shall,  in  person  or  by  his  solicitor  or 
agent,  serve  upon  the  clerk  of  the  municipality  (or  assessment  com- 
missioner, if  any  there  be),  within  five  days  after  the  date  herein 
limited  for  closing  the  Court  of  Revision,  a  written  notice  of  his 
intention  to  appeal  to  the  county  judge,  except  in  the  municipality 
of  Shuniah,  in  which  municipality  the  notice  shall  be  given  within 
ten  days  after  the  first  day  of  August  in  every  year,  and  excejit  in 
municipalities  coming  within  the  provisions  of  chapter  185  of  the 
Revised  Statutes,  1887. 

(it)  The  clerk  shall,  immediately  after  the  time  limited  for  filing 
said  appeals,  forward  a  list  of  the  same  to  the  judge,  who  shall  then 
notify  the  clerk  of  the  day  he  appoints  for  the  hearing  thereof,  and 
shall,  if  in  his  opinion  the  appeals  or  any  of  them  appear  to  involve 
the  calling  or  examination  of  witnesses,  fix  the  place  for  holding 
,-  such  Court  within  the  municipality  from  the  Court  of  Revision  of 
from  Courts  which  such  appeal  is  made,  or  at  the  place  nearest  thereto  where 
of  Revision,  the  sittings  of  the  Division  Court  within  his  jurisdiction  are  held. 


Day  for 
hearing. 


Places  for 
hearing 


Clerk  to 

notify 

parties. 


List  of 
appellants, 
etc.,  to  be 
posted  up 
by  clerk. 


Clerk  of 
Court. 


(4)  The  clerk  shall  thereupon  give  notice  to  all  the  parties 
appealed  .against  in  the  same  manner  as  is  provided  for  giving  notice 
on  a  complaint  under  section  (54  of  this  Act  ;  but  in  the  event  of 
failure  by  the  clerk  to  have  the  required  "service  in  any  appeal  made, 
or  to  have  the  same  made  in  proper  time,  the  judge  may  direct 
service  to  be  made  for  some  subsequent  day  upon  which  he  may  sit. 

(5)  The  clerk  of  the  municipality  shall  cause  a  conspicuous 
notice  to  be  posted  up  in  his  ofifice,  or  the  place  where  the  council 
of  the  municipality  hold  their  sittings,  containing  the  names  of  all 
the  appellants  and  parties  appealed  against,  with  a  brief  statement 
of  the  ground  or  cause  of  appeal,  together  with  the  date  at  which  a 
Court  will  be  held  to  hear  appeals. 

(6)  The  clerk  of  the  municipality  shall  be  the  clerk  of  such 
Court. 


Hearing  and  (7)  At  the  Court  so  holden,  the  judge  shall  hear  the  appeals  and 
adjournmentj^^y  adjourn  the  hearing  from   time  to  time,  and  defer  judgment 

thereon  at  his  pleasure,  but  so  that  all  the  appeals  may  be  deter- 
Proviso  as  mined  before  the  1st  day  of  August,  except  in  the  municipality  of 
to  Shuniah,  Shuniah  (in  which  municipality  all  such  appeals  shall  be  determined 
«'c.  before  the  15th  day  of  .September  in  every  year),  and  except  in  ihe 

cases  provided  for  in  sections  52  and  54,  and  except  in  municipalities 

coming  within  the  provisions  of  chapter  185  of  the  Revised  Statutes, 

1887. 


Assessment  69.  At  the  Court  to  be  holden  by  the  county  judge,  or  acting 
d'uc  d     J"^8e  of  the  Court,  to  hear  the  appeals  hereinbefore  provided  for, 

the  Court,  the  person  having  charge  of  the  assessment  roll  passed  by  the  Court 
of  Revision  shall  appear  and  produce  such  roll,  and  all  papers  and 
writings  in  his  custody  connected  with  the  matter  of  appeal,  and 
such  roll  shall  be  altered  and  amended  according  to  the  decision  of 
the  judge,  if  then  given,  who  shall  write  his  initials  against  any  i)art 
of  the  said  roll  in  which  any  mistake,  error,  or  omission  is  corrected 
or  supplied  ;  and  if  the  decision  is  not  then  given,  the  clerk  of  the 
Court  shall,  when  the  same  is  given,  forthwith  alter  and  amend  the 


and 
amended, 

etc. 


Amend- 
ments, 


how  certified "^"'^  according  to  the  same,  and  shall  write  his  name  against  every 
such  alteration  or  correction 


Copy  0 
to  be 
transmi 
to  coun 
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Powers  of  70.  In  all  proceedings  before  the  county  judge,  or  acting  judge  Rule  308 

judge sittingQf  ^j^^  Court,  under  or  for  the  purposes  of  this  Act,  such  judge  shall 

from  Court  Possess  all  such  powers  for  compelling  the  attendance  of,  and  for 
of  Kevision.  the  examination  on  oath  of  all  parties,  whether  claiming  or  objecting 
or  objected  to,  and  all  other  persons  whatsoever,  and  for  the  pro- 
duction of  books,  papers,  rolls,  and  documents,  and  for  the 
enforcement  of  his  orders,  decisions,  and  judgments  as  belong  to  or 
might  be  exorcised  by  him,  in  the  Division  Court  or  in  the  County 
Court.         ,  , 

Style  of  71,  All  process  or  other   proceedings  in,  about,  or  by  way  of 

proceedings.jjpi^g^,^  may  be  entitled  as  follows  : 

In  the  matter  of  appeal   from   the   Court  of  Revision  of  the 

,  of 

,  Appellant, 
and 

,  Respondent, 
and  the  same  need  not  be  otherwise  entitled. 

Costs  to  be         72.  The  costs  of  any  proceedings  before  the  Court  of  Revision, 
bwhei'udee  *"   ^'^'f^f^  the  judge  as  aforesaid,  sliall   be  paid    by  or  apportionecl 
and  how     'between  the  parties  in  such  manner  as  the  Court  or  judge  thinks 
enforced.      fit,  and  where  the  costs  are  ordered  to  be  paid  by  any  party  claim- 
ing or  objecting  or  objected   to,  or   by  an   assessor,   clerk   of  a    - 
municipality,  or  other  person,  the  same  shall  be  enforced,  when 
ordered  by  the  Court  of  Revision,  by  a  distress  warrant  under  the 
hand  of  the  clerk  and  the  corporate  seal  of  the  municipality,  and 
when  ordered  by  the  judge,  by  execution  to  be  issued  as  the  judge 
may  direct,  either  from  the  County  Court  or  the  Division  Court 
within  the  county  in  which  the  municipality  or  assessment  district, 
or  some  part  thereof,  is  situated,  in  the  same  manner  as  upon  an 
ordinary  judgment  for  costs  recovered  in  such  Court. 

What  costs  73.  The  costs  chargeable  or  to  be  awarded  in  any  case  may 
chargeable.  ^,g  [jjg  costs  of  witnesses,  and  of  procuring  their  attendance,  and 
none  other ;  and  the  same  are  to  be  taxed  according  to  the  allow- 
ance in  the  Division  Court  for  such  costs  ;  and  in  cases  where 
execution  issues,  the  costs  thereof,  as  in  the  like  Court,  and  of 
enforcing  the  same,  may  also  be  collected  thereunder. 

73a,  County  Court  judges  shall  be  entitled  to  receive  from  the 
municipality  as  their  expenses,  for  holding  Courts  in  the  various 
municipalities  other  than  the  county  town,  for  the  purpose  of  hear- 
ing appeals  from  the  Court  of  Revision,  under  the  provisions  of  this 
Act,  the  same  sums  as  they  are  allowed  for  holding  Courts  for  revis- 
ing voters'  lists. 

Decision  of        74.  The  decision  and  judgment  of  the  judge,  or  acting  judge, 
tob'e'fi^"f^*^'^^     be  final  and  conclusive  in  every  case  adjudicated,  and  the 
clerk  of  the  municipality  shall  amend  the  rolls  accordingly. 

Copy  of  roll        75.  When,  after  the  appeal  provided  by  this  Act,  the  assessment 

!?„      •..  J  roll  has  been  finally  revised  and  corrected,  the  clerk  of  the  munici- 

transmuted        ,.,,,.,.■'.  ,  .  •.  .,  i     , 

to  county     pality  shall,  withm  nmety  days,  transmit  to  the  county  clerk  a  cer- 

clerk.  tified  copy  thereof,  under  a  penalty  of  not  less  than  $10,  and  not 

more  than  $20. 

Appeals  to  Division  Court.— There  are  no  appeals  to  the  Division 
Court  provided  for  in  The  Consolidated  Assessment  Act,  1892.  It  is 
evidently  intended  to  provide  for  the  cases  referred  to  in  the  sections  above 
set  out  where  an  appeal  is  made  from  the  Court  of  Revision  to  the  county  judge. 


m 
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APPEAL   TO    HE    ENTERED   AS    A    SUIT. 


Rules     The  Board  of  County  Judges  have  no  power  conferred  upon  them  to  make 
308-312  rules  respecting  such  appeals.     At  jnesent,  no  jiower  is  given  to  the  clerk  of 

the  court  sitting,  under  the  Assessment  Act,  to  issue  sul)p(i:nas.     Where  costs 

are  awarded  l)y  the  judge,  under  sections  72  and  73,  the  same  may  be 
enforced  by  execution,  and  form  15(5  may  be  used.  Where  professional 
witnesses  are  called,  the  provisions  of  57  Vict.,  c.  25,  and  of  rule  295,  should 
be  observed.  None  of  the  forms  247  to  250  appear  to  be  at  all  applicable  to 
the  appeals  provided  for  by  this  rule. 

309.  The  rules  regulating  the  practice  in  appeals, 
under  The  Ditches  and  Watercourses  Act,  in  so  far  as  the 
same  are  applicable,  and  the  practice  is  not  provided 
for  by  the  said  Consolidated  Assessment  Act,  shall  govern 
appeals,  under  the  said  last  mentioned  Act- 
It  is  difficult  to  see  what  rules  relating  to  ditches  and  watercourses  are 

applicable  to  appeals  under  The  Consolidated  Assessment  Act.  The  clerk  of 
the  Division  Court  has  nothmg  to  do  with  any  such  appeals.  The  only  rule 
which  might  be  applicable  is  the  rule  as  to  the  issue  of  subpfenas.  No 
power  is  given  to  the  clerk  of  the  municipality  who  is  the  clerk  of  the  court 
sitting  on  the  appeal  to  issue  subprtnas.  That  power  seems  to  be  confined  to 
the  judge,  under  section  70  ;  but  if  the  board  had  any  power  to  make  such  a 
rule,  rule  .333  would  scarcely  be  applicable,  as  no  particular  clerk  of  a  Division 
Court  would  be  seized  of  the  appeal.  It  would  seem  that  rules  308  and  30!) 
are  uUra  vires,  but,  even  if  intra  vires,  are  practically  useless. 

MASTER    AND     SERVANT. 

310.  The  appellant  shall,  before  or  at  the  time  of  the 
filing  of  the  appeal  bond,  file  with  the  Clerk  the  notice 
of  appeal  and  an  affidavit  of  service  thereof.  (R.S.O., 
cap.  139,  sec.  16.) 

Notice  of  appeal. — The  notice  must  be  given  within  four  days  after 
the  conviction.  The  day  of  the  conviction  is  not  counted  :  see  notes  to 
rule  305. 

Affidavit  of  service. — The  notice  must  be  served  upon  the  opposite 
party.     For  form  of  affidavit  of  service,  see  form  28. 

311.  The  Clerk,  shall,  on  the  bond  and  the  notice  of 
appeal  with  an  affidavit  of  service  thereof  being  filed  in 
his  office,  enter  the  cause  in  his  procedure  book. 

Entries  in  procedure  book. — The  appeal  is  to  be  entered  as  if  it  were 
an  action. 

312.  The  Clerk  may  require  from  the  sureties  to  the 
appeal  bond  an  affidavit  of  justification  showing  their 
sufficiency  as  such  sureties. 

Affidavit  of  justification. — For  form,  see  additional  forms.  The 
clerk  may  also  require  an  affidavit  of  execution.     Form  35. 
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313.  The    Clerk's  approval  of  the  bond  and  of  the    '^"'®'' 

313-318 

sufficiency  of  the  sureties  may  be  endorsed  on  such  bond. 

Fur  form  of  approval,  see  form  249. 

314.  The  appellant  shall,  at  the  time  of  the  filing  of 
the  bond,  furnish  the  Clerk,  in  writing,  with  the  post 
office  address  of  the  Justice  or  Justices  against  whose 
decision  the  appeal  is  made. 

The  post  office  address. — This  means  the  address  at  which  the  justice 
is  in  the  habit  of  receiving  his  letters.  The  rule  assumes  that  the  appellant 
will  know  this  address.  If  he  is  not  aware  of  it,  he  should  apply  to  the  justice 
therefor  at  the  time  of  conviction,  or  as  soon  thereafter  as  possible.  No 
obligation  is  imposed  upon  the  justice  to  furnish  it,  but  it  is  assumed  that 
he  would  not  refuse. 

315.  The  Clerk  shall  give  notice,  by  registered  letter, 
to  such  Justice  or  Justices  of  the  filing  and  approval  of 
the  bond.  i 

Approval  of  bond. — it  is  only  on  the  filing  of  approval  of  the  bond 
that  the  appeal  becomes  properly  lodged  ;  and,  immediately  upon  the  filing,  all 
proceedings  upon  the  order,  conviction,  or  decision  appoaled  against,  are  stayed 
until  the  determination  of  the  appeal :  R.S.O.,  c.  Hid,  s.  15. 

316.  If  the  appellant  require  the  appeal  to  be  tried 
with  a  jury,  he  shall,  at  the  time  of  the  filing  of  the  bond, 
file  a  notice  and  deposit  with  the  Clerk,  the  proper  and 
necessary  fees. 

Trial  by  jury. — Either  party  may  require  the  appeal  to  be  tried  by  a 
jury.  The  provisions  of  this  ruc  and  of  the  following,  are  contained  in 
R.vS.O.,  c.  139,  s.  16,  anie  page  ..^vt.  The  jury  would  be  summoned  in  the 
same  manner  as  a  jury  in  an  ordinary  Division  Court  action  :  see  sections 
154-172,  vol.  1,  pp.  232  to  244  ;  57  Vict.,  c.  23,  ss.  5,  6,  and  7. 

317.  If  the  respondent  requires  a  jury,  he  shall, 
within  four  days  after  the  service  of  the  notice  of  appeal 
upon  him,  file  with  the  Clerk  a  notice  requiring  a  jury, 
and  shall  at  the  same  time  deposit  the  proper  and  neces- 
sary fees. 

318.  The  Clerk  and  Bailiff,  respectively,  shall  be 
entitled  to  receive  for  their  services  the  like  fees  as  in 
suits  in  the  Court,  and  the  same  and  necessary  disburse- 
ments shall  be  paid  to  the  Clerk  before  any  proceeding 
is  taken. 


I, 
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APPEALS    UNDER    LINE    FENCES'    ACT. 


Rules  The  tariffs  of  fees,  forms  1,  2,  and  3,  arc  applicable  to  the  fees  to  he  paid 
318-320  on  appeals.       In  case  of  non-payment,  the  clerk   may  enforce  payment  under 
section  55,  and  rule  21i'J  :  see  forms  60,  130,  and  143. 


319.  The  Clerk  may  issue,  under  the  seal  of  the 
Court,  subpoenas  to  witnesses,  and  the  Bailiff  may  serve 
the  same  ;  such  subpoenas  shall  be  in  the  form,  as  nearly 
as  may  be,  of  those  used  in  suits  in  the  Division  Courts. 

May  Issue  subpoenas. — All  persons  within  the  province  served  "^i-h 
suhpunas  would  be  bound  to  attend.  The  practice  in  issuing suljptenas and 
the  fees  to  be  paid  will  be  found  in  sections  131  and  1.34  of  the  Act :  see  vol.  1, 
pp.  lHB-195  ;  jf«  tariffs  of  fees,  form  3.  Penalties  for  disobeying  sui)pa;nas  are 
provided  for  by  section  133  :  see  vol.  1,  p.  193.  For  form  of  subpttna,  see 
form  58.     The  style  of  cause  will  be  that  given  in  form  250. 

LINE    FENCES. 


320.  The  appellant  shall  deliver  to  the  Clerk  of  the 
Division  Court  a  copy  of  the  notice  of  appeal,  with  an 
affidavit  of  the  service  thereof,  upon  the  fence-viewers 
and  parties  interested,  and  a  copy  of  the  award,  certified 
by  the  Clerk  of  the  municipality. 

Line  fences.— The  Line  P'ences  Act  is  R.S.O.,  c.  219.  The  sections 
applicable  tc  api)eals  to  the  Division  Court  are  sections  9  and  12,  which  are 
as  follows  : — 

R.S.O.,  Chapter  219. 

AN   ACT   RESPECTING   LINE    FENCES. 

Award,  how  9.  The  award  may  be  enforced  as  follows : — The  person  desiring 
enforced.  jq  enforce  it  shall  serve  upon  the  owner  or  occupant  of  the 
adjoining  land  a  notice  in  writing,  requiring  him  to  obey  the 
award,  and  if  the  award  is  not  obeyed  in  one  month  after  service  of 
the  notice,  the  person  so  desiring  to  enforce  it  may  do  the  work 
which  the  award  directs,  and  may  immediately  recover  its  value 
and  the  costs  from  the  owner  by  action  in  any  Division  Court  having 
jurisdiction  in  the  locality  ;  but  the  judge  of  tht  Division  Court  may, 
on  application  of  either  party,  extend  the  time  for  making  the  fence 
to  such  time  as  he  may  think  just. 

Appeals.  12.  Any  person  dissatisfied  with  the  award  made  may  appenl 

therefrom  to  the  judge  of  the  County  Court  of  the  county  in  which 
the  lands  are  situate,  and  the  proceedings  on  the  appeal  shall  be  as 
follows  : — 

Notice  of  (1)  The  appellant  shall  serve  upon  the  fence-viewers,  and  all 

appeal.         parties  interested,  a  notice  in  writing  of  his   intention  to  appeal, 

within  one  week  from  the  time  he  has  been  notified  of  the  award  ; 

which  notice  may  be  served  as  other  notices  mentioned  in  this  Act. 
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To  clerk.  (2)  The  apiitllant  shall  also  deliver  a  copy  of  the  notice  lo  the      Rules 

clerk  of  the  Division  Coiirl  of  the  division  in  which  the  land  lies,   320-323 

and  the  clerk  shall  ininudiately  notify  the  judge  of  such  appeal,— 

whereupon  the  jnd^c  shall  aj  |..)int  a  time  for  the  hearing  thereof, 
and,  if  he  thinks  lit,  order  suili  sum  of  money  to  he  paid  by  the 
appellant  to  the  saiii  clerk  ai  will  be  a  sufticient  indemnity  against 
costs  of  the  appeal. 

(3)  The  judge  shall  ■  lur  the  time  and  place  for  the  hearing  of 
the  appeal,  and  communicate  the  liiuie  to  the  clerk,  who  shall 
notify  the  fence-viewers  and  all  ,  irties  interested  in  the  manner 
liereinl)ef<)re  provided  for  the  service  of  other  not!'  es  under  this 
Act. 

(4)  The  judge  shall  hear  and  determine  the  apjieal  and  set 
aside,  alter,  or  affirm  the  award,  correcting  any  error  therein,  antl 
he  may  examine  parties  and  witnesses  on  oati.,  .ind  if  he  so  pleases 
may  inspect  the  premises  ;  and  may  order  payment  of  rosts  by 
either  party,  and  li\  the  amount  of  such  co4s. 

Decision  of        (5)  nig  decision  shall  be  final;  and  the  award  as  altered   or 
fill  if*  '"      confirmed  shall  be  dealt  with  in  all  respects  as  it  would  have  been 
if  it  had  not  been  appealed  from. 

(11)  The  practice  and  proceedings  on  the  appeal,  including  the 
fees  payable  for  subpcenas  and  the  conduct  moneys  of  witnesses, 
shall  be  the  same,  as  nearly  as  may  be,  as  in  the  case  of  a  suit  in 
the  Division  Court. 

SePViee  of  notiCS. — The  notices  may  be  served  by  leaving  the  same  at 
the  place  of  abode  of  the  party  necessary  to  be  served,  with  some  grown-up 
person  residing  thereon  :  see  R.S.O. ,  c.  "ilU,  s.  4,  s-s.  8. 

Affidavit  of  service.— .S'<'t' form  2H  ;  notes  to  rule  .'Ul. 

Form  of  notice.— ^if^  form '244. 


321.  The  Clerk  shall  immediately  notify  the  Judf^e  of 
such  appeal. 

The  statute  im))oses  this  iluty  upon  the  clerk. 

322.  Upon  receiving  the  Judge's  order,  appointing  a 
time  and  place  for  the  hearing  of  the  appeal,  the  Clerk 
shall  notify  the  fence-viewers  and  all  parties  interested, 
in  the  manner  provided  in  The  Line  Fences  Act  for  the 
service  of  notices. 

The  justice  is  required  by  the  statute,  upon  receiving  notice  from  the  clerk 
of  the  appeal,  to  appoint  a  time  and  place  for  the  hearing  thereof:  see  section 
12,  sub-sectior.s  2  and  .3. 

Notify  the  fence-viewers,  etc.— This  duty  is  imposed  on  the  clerk 
by  the  Act.     As  to  service  of  notices,  see  notes  to  rule  H20. 

323.  If  the  time  and  place  of  hearing  is  at  a  sitting 
of  the  Division  Court,  the  Clerk  shall  enter  the  matter  on 
the  Judge's  list  of  causes  for  trial  at  such  sitting,  and  at 
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Rules    the  foot  of  such  list,   unless  the   Judge  shall  otherwise 
order. 


'1lii'' 


It  will  be  found  convenient,  in  many  cases,  for  the  hearing  of  the  appeal 
to  take  place  at  an  ordinary  sitting  of  the  Division  Court. 

324.  The  Clerk  may  issue,  under  the  seal  of  the 
Court,  subpoenas  to  witnesses,  and  the  Bailiff  may  serve 
the  same.  Such  subpoenas  shall  be  in  the  form,  as  nearly 
as  may  be,  of  those  used  in  suits  in  the  Division  Courts. 

See  notes  to  rule  319.     For  form  of  subpivna,  see  form  58. 

325.  The  Clerk  and  Bailiff  shall,  respectively,  be 
entitled  to  receive  for  services  the  like  fees  as  in  suits  in 
the  Court,  and  the  same  and  necessary  disbursements 
shall  be  paid  to  the  Clerk  before  any  proceeding  is  taken. 

See  notes  to  rule  318. 

326.  Rule  No.  138  of  these  rules,  as  to  preparation 
of  special  judgment,  shall  be  applicable  to  matters  under 
The  Line  Fences  Act.  ' 

Special  judgments.— Rule  138  was  taken  from  English  C.C.R.,  1889, 
Ord.  xxiii. ,  r.  2,  which,  however,  does  not  possess  the  imperfections  suggested 
in  the  notes  to  that  rule,  a»/e  page  79. 

327.  After  the  Judge  has  finally  determined  the 
appeal  and  made  his  order,  the  Clerk  shall  certify  to  the 
Clerk  of  the  municipality  the  said  order,  and  the  award 
as  altered  or  confirmed,  together  with  the  costs,  if  any, 
allowed,  and  by  whom  to  be  paid. 

Finally  determined. — This  means  when  the  judgment  has  been  finally 
settled  and  filed,  as  required  by  rule  138. 

Certificate  of  clerk. — A  copy  of  the  order  should  be  certified  by  the 
clerk  of  the  court,  and  forwarded  to  the  clerk  of  the  municipality.  The  order 
then  becomes  part  of  the  award,  and  section  9  of  the  Act,  which  is  set  out 
above,  shows  how  the  award  is  to  be  enforced.  There  does  not  seem  to  be 
any  power  for  the  Division  Court  judge  to  issue  an  execution  for  the  costs 
allowed  on  the  appeal  except  after  action  to  recover  the  same  under  section  9. 
The  costs  of  the  appeal  must  be  fixed  by  the  judge  in  the  order  which  is  to  be 
signed  by  him.  IJy  53  Vict.,  c.  67,  the  judge  may,  in  his  order,  fix  the 
amount  of  his  own  expenses,  in  case  he  has  inspected  the  premises  in  resjiect 
of  which  the  appeal  is  made,  and  the  municipality  in  which  the  property  is 
situate  must  then  pay  him  the  amount  of  his  fees.  The  amount  paid  will  then 
become  part  of  the  amount  awarded,  and  may  be  recovered  under  the  pro- 
visions of  section  9. 
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328.  In  case  a  sum  of  money  has  been  paid  by  the 
appellant  to  the  Clerk  as  an  indemnity  against  the  costs 
of  the  appeal,  such  Clerk  shall  hold  the  same,  subject  to 
the  Judge's  directions.  • 

Under  section  12,  suh-section  2,  of  the  Act  respecting  Line  Fences,  the 
judge  may  order  security  fur  costs  to  be  given  by  the  defendant.  This  rule 
will  enable  the  judge  to  resort  to  the  sum  so  deposited  to  pay  the  costs  and 
his  own  exjienses,  should  the  decision  l)e  against  the  appellant,  without  resort- 
ing to  the  circuitous  course  provided  by  section  9  of  the  Act. 

329.  The  Forms  Nos.  244  to  246  inclusive,  shall  be 
used  and  applied  in  proceedings  on  appeals  to  the  Judge 
of  the  County  Court,  under  The  Line  Fences  Act.  (R.S.O., 
cap.  215),  sec.  12.)  Where  necessary  the  forms  can  be 
varied  to  suit  the  particular  case.  • 

The  forms  consist  of  (1)  notice  of  appeal ;  (2)  order  of  judge  fixing  liuiL- 
and  place,  and  for  security  for  costs;  and  (3)  final  judgment  on  the  a|)peal. 
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330.  Immediately  upon  receiving  from  the  Clerk  of 
the  municipality  the  copy  of  the  notice  or  notices  of 
appeal  and  the  certified  coj)y  of  the  award,  the  Clerk  shall 
notify  the  Judge,  of  the  appeal. 

The  Act  respecting  Ditches  and  Watercourses  is  now  o?  Vict.,  c.  55. 
The  provisions  respecting  appeals  are  the  following  :  — 

57  Victoria,  Chapter  55. 

Appeals  22.  (1)  Any  owner  dissatisfied  with  the  award  of  the  engineer, 

from  award  ^^^^  affected  therel)y,  may,  within  fifteen  clear  days  from  the  filing 
•ud'^'e?"  ^     thereof,  appeal  therefrom  to  the  judge,  and  the  proceedings  on  the 

appeal  shall  be  as  hereinafter  provided. 

Notice  of  (2)  The  appellants  shall  serve  upon  the  clerk  of  the  municipality 

appeal.         j,^  which   proceedings   for   the  ditch  were    initiated    a   notice   in 

writing  of  his  intention  to  appeal  from  the  award,  shortly  setting 

forth  the  grounds  of  appeal. 

Clerk  to  '3)  The  clerk,  in   the   next   preceding  sub-section  mentioned, 

."nd  md"efo^^*"'   '^^^'^^   ^^^   expiration   of  the    time    for   appeal,    forward    by 

fix  time  anc'  registered  letter  or  deliver  a  copy  of  the  notice  or  notices  of  apjjcal 

place  for      and  a  certified  Copy  of  the  award,  and  also  the  plans  and  specifi- 

liearing.       cations  (if  any)  to  the  judge,  who  shall  forthwith  upon  the  receipt 

of  the  registered  letter,  or  documents  aforesaid,  notify  the  clerk  of 

the  time  he  appoints  for  the  hearing  thereof,  and  shall  fix  the  place 

of  hearing  at  the  town  hall  or  other  place  of  meeting  of  the  council 

of  the  municipality  in  which  proceedings  for  the  ditch  were  initiated, 

unless  the  judge  for  the  greater  convenience  of  tiie  parties  and  to 

save  expense  shall  fix  some  other  place  for  the  hearing.     The  judge 
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Rule  330 


■11 


may,  if  he  think  proper,  order  such  sum  of  money  to  be  paid  by 
the  appellant  or  appellants  to  the  said  clerk  as  will  be  a  sufficient 
indemnity  against  costs  of  the  appeal ;  and  the  clerk  upon  receiving 
notice  from  the  judge  shall  forthwith  notify  the  engineer  whose 
award  is  appealed  against,  and  all  parties  interested,  in  the  manner 
provided  for  the  service  of  notices  under  this  Act, 

Inspeciionof  (4)  Any  appellant  may  have  the  lands  and  premises  inspected 
another''  ^  ''^  ^"^  other  engineer  or  person,  who,  for  such  purposes,  may  enter 
engineer,  upon  such  lands  and  premises,  but  shall  do  no  unnecessary  damage. 
Clerk  of  the        (5)  fhe  clerk  of  the  municipality  to  whom  notice  of  appeal  is 

given  shall  be  the  clerk  of  the  Court,  and  shall   record   the  ]iro- 

ceedings. 


Court. 


Judge  to 
hear  and 
determine 
within  two 
months. 

Powers  of 
judge  on 
appeal. 


(0)  It  shall  be  the  duty  of  the  judge  to  hear  and  determine  the 
appeal  or  appeals  within  two  months  after  receiving  notice  thereof 
from  the  clerk  of  the  municipality  as  hereinafter  provided. 


Depriving 


(7)  The  judge  on  appeal  may  set  aside,  alter  or  affirm  the  award 
and  correct  any  errors  therein  ;  he  may  examine  parties  and  wit- 
nesses on  oath,  and  may  inspect  the  premises  and  may  require  the 
engineer  to  accon-.pany  him  ;  and  should  the  award  be  affirmed  or 
altered,  the  costs  of  the  appeal  shall  be  in  his  own  discretion,  but 
if  set  aside  he  shall  have  power  to  provide  fur  the  payment  of  the 
costs  in  the  award  mentioned,  and  also  the  costs  of  appeal,  and 
may  order  the  payment  thereof  by  the  parties  to  the  award,  or  any 
of  them,  as  to  him  may  seem  just,  and  may  fix  the  amount  of  such 
costs. 

(8)  In  case  the  judge  on  an  appeal  finds  that  the  engineer  has 
engineer  of,  through  partiality,  or  from  some  other  improper  motive,  knowingly 
^^  en  g  y  ^^^^j  wilfully  favored  unduly  any  one  or  more  of  the  parties  to  the 
misconduct,  proceedings  he  may  direct  that  the  engineer  be  deprived  of  all  fees 

in  respect  of  the  award,  or  of  such  part  thereof  as  the  judge  may 
deem  proper.  But  such  order  shall  not  deprive  any  party  to  the 
proceedings  of  any  remedy  he  may  otherwise  have  against  the 
engineer. 

(9)  The  judge  shall  be  entitled  to  charge  for  holding  Court  for 
the  trial  of  appeals  under  this  Act,  and  for  the  inspection  of  the 
premises,  the  sum  of  five  dollars  a  day,  which  charge  shall  be 
considered  part  of  the  costs  of  appeal  under  the  provisions  of  the 
next  preceding  sub- section. 

Enforcement  (10)  The  award  as  so  altered  or  affirmed  shall  be  certified  l^y 
"'^ ''"h'^H '^*  the  clerk  together  wiih  the  costs  ordered,  and  by  whom  to  be  paid, 
and  shall  be  enforced  in  the  same  manner  as  the  award  of  the 
engineer,  and  the  time  for  the  performance  of  its  requirements  shall 
1)6  computed  from  the  date  of  such  judgment  in  appeal  ;  and  the 
clerk  shall  immediately  after  the  hearing  send  by  registered  letter, 
to  the  clerk  of  any  other  municipality  in  which  lands  affected  by 
the  ditch  are  situate,  a  certified  copy  of  the  changes  made  in  the 
award  by  the  judge,  which  copy  shall  be  filed  with  the  award,  and 
eixch  clerk  shall  forthwith  by  registered  letter  notify  every  owner 
within  his  municipality  of  any  change  made  by  the  judge  in  the 
portion  of  work  and  material  assigned  to  such  o  wner. 

The  notice  of  appeal  is  to  be  served  within  fifteen  clear  days  from  tin.' 
filing  of  the  award  by  service  on  the  clerk  of  the  municipality  of  notice  in 
writing  of  the  appellant's  intention  to  appeal.  The  clerk  of  the  municipality 
is  now  to  forward  the  notice  to  the  judge,  and  the  clerk  of  the  Division  Court 
will  not  have  anything  to  do  with  the  appeal. 
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331.  Immediately    upon  the  receipt  of  the  Judge's    •*"'" 

order  fixing'  the  time  and  place  of  hearing  the  appeal,  the 

Clerk  shall  notify  the  engineer  and  all  parties  interested, 

in  the  manner  provided  in  The  Ditches  and  Wutercoiirses 
Act  for  the  service  of  notices. 

This  and  the  following  rules  will,  by  reason  of  the  change  in  procedure 
prescribed  by  the  Act  of  1894,  be  now  inapplicable  and  beyond  the  powers  of 
the  Board  of  County  Judges.  The  judge  may,  by  virtue  of  53  \'icl.,  c.  (57,  in 
case  he  inspects  the  premises,  fix  the  amount  of  his  own  expenses,  and  the 
same  will  then,  under  section  27  of  the  Act  of  1894,  be  payable  by  the 
municipality,  and  may  be  placed,  together  with  an  addition -of  7  per  cent., 
upon  the  collector's  roll  as  a  charge  against  the  lands,  to  be  collected  in  the 
same  manner  as  taxes.  The  forms  240,  241,  '242,  and  243  will  be  found 
useful  by  appellants,  judges,  and  clerks  of  municipalities  in  appeals  under  the 
Act  uf  1894.  Secli<jn  2()  of  the  Act  of  1894  confers  ujran  the  clerk  of  the 
municipalily  like  [)owers  as  the  clerk  of  the  Division  Court  has  to  issue  a 
suliprena  to  witnesses,  and  provides  that  the  scale  of  fees  allowed  to  witnesses 
in  an  action  in  the  Division  Court  shall  be  applicable  to  appeals  under  the 
Act. 

332.  If  the  time  and  place  of  hearing  is  at  a  sitting 
of  the  Division  Court,  the  Clerk  shall  enter  the  matter 
on  the  Judge's  list  of  causes  for  trial  at  such  sitting,  and 
at  the  foot  of  such  list,  imless  the  Judge  shall  otherwise 
order.  ■ 

333.  The  Clerk  may  issue,  under  the  seal  of  the 
Court,  subpoenas  to  witnesses,  and  the  Bailiff  may  serve 
the  same.  Such  subpoenas  .-hall  be  in  the  form,  as 
nearly  as  may  be,  of  those  used  in  suits  in  the  Division 

Courts. 

334.  The  Clerk  and  Bailiff  shall,  respectively,  be 
entitled  to  receive  for  services  the  like  fees  as  in  suits  in 
the  Court,  and  the  same,  and  necessary  disbursements 
shall  be  paid  to  the  Clerk  before  any  proceeding  is  taken. 

335.  K"'e  No.  188  of  these  rules,  as  to  preparation 
of  special  judgment,  shall  be  applicable  to  matters  under 
The  Ditches  and  Watercourses  Act.         . 

336.  After  the  Judge  has  finally  determined  the 
appeal  and  made  his  order,  the  Clerk  shall  certify  to  the 
Clerk  of  the  municipality  the  said  order,  and  the  award 
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as  altered  or  confirmed,  together  with  the  costs,  if  an\', 
allowed,  and  by  whom  to  be  paid. 

337.  In  case  a  sum  of  money  has  been  paid  by  the 
appellant  to  the  Clerk  as  an  indemnity  against  the  costs 
of  the  appeal,  such  Clerk  shall  hold  the  same,  subject  to 
the  Judge's  direction. 

338 .  The  Forms  Nos.  240  to  243,  inclusive,  shall  be 
used  and  applied  in  proceedings  on  appeals  to  the  Judge 
of  the  County  Court,  under  The  Act  respecting  Ditches  and 
Watercourses.  (R.S.O.,cap.220,and  amendments  thereto.) 
Where  necessary  the  forms  can  be  varied  so  as  to  suit 
the  particular  case. 
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The  tariff  prescribes  all  that  the  clerk  or  i)ailiff  has  any  rijjht  to  take  : 
Dartnell  v.  Quarter  Sessions  of  Prescou  and  Russell,  '2(5  U.C.R.  480.  No 
judge  can  allow  more  than  the  tariff  pnscrihes  :  section  304.  I(  the  work 
provided  for  by  the  tariff  is  not  done,  no  fee";  can  be  allowed  therefor. 

In  Ross  V.  McLay,  '26  C.  P.  199,  Sir  Thomas  (Jalt  said  :  "  It  is  sufficient 
to  say  that  he  (the  clerk)  has  charged  the  plaintiff  for  services  which  he  did 
not  render,  and  therefore  the  charges  must  l)e  disallowed."  The  amount  pro- 
vided for  by  the  tariff  cannot  be  exceeded  in  any  case  :  A'e  Totten,  8  P.  R.  38(5. 

Item  7  of  the  old  tariff  was  "  Entering  and  noting  every  defence  or  notice 
of  admission  in  procedure  book,  25  cents."  No  fee  will  hereafter  be  charge- 
able for  this  service. 

Clkrk's  Fees. 

1.  Receiving  claim,  numbering  and  entering  in  procedure  book $0  15 

(This  item  to  apply  to  entering  in  the  procedure  book  a  transcript 

of  judgment  from  another  court,  but  not  an  entry  made  for  the  issue  of 
a  judgment  summons.) 

2.  Issuing  summons,  with  necessary  notices  and  warnings  thereon,  or 

judgment  summons  (as  provided  in  the  forms),  in  all : 

Where  claim  does  not  exceed  $20 

"  exceeds  $20  and  does  not  exceed  $(50 

"  exceeds  $60  and  does  not  exceed  $100 

exceeds  $100 100 

(N. H. — In  replevin  and  interpleader  suits  the  value  of  goods  to 
regulate  the  fee. ) 

3.  Copy  of  summons,  including  all  notices  and  warnings  thereon 25 

The  charge  for  copy  of  summons  was  formerly  "20  cents. 

4.  Copy   of   claim    (including   particulars),   when    not    furnished   by 

plaintiff. 25 

The  charge  for  copy  of  claim  was  formerly  20  cents,  and  was 
to  be  paid  by  the  plaintiff.     It  is  now  costs  in  the  cause. 

■6.  Copy  .of  set-off  or  counterclaim  (including  particulars),  when  not 

furnished  by  the  defendant 25 

(Note.—  In  either  or  the  last  two  preceding  items,  the  fees  may  be 
taxed  against  the  party  oidered  to  pay  costs.) 

The  charge  for  copy  of  set-off  or  counterclaim  was  formerly 
20  cents,  and  was  to  be  paid  by  the  defendant.  It  is  now  costs  in 
the  cause. 

6.  Receiving  and  entering  bailiff's  return  to  any  summons,  writ,  or 
warrant  issued  under  the  seal  of  the  court  (except  summons 
to  witness  and  return  to  summons  or  papers  from  another 
division)   15 


I8H  lAKii'i--  OK  ci.krk's  fkp:.s. 

7.  Taking  confes  inn  of  jurlgment $0  10 

(This  does  not  include  affi<lavit  and  oath,  chargeable  under  item  8. ) 

W.   Every  necessary  afifidavit,  if  actually  prepared  by  the  clerk,  and 

administering  oath  to  the  deponent '2i> 

9.  f'urnishing  duly  certified  copies  of  the  summons  and  notices  and 
papers,  with  all  proceedings  for  purposes  of  appeal  (under 
section  151),  as  required    by  either  party,  per  folio  of  100 

words ...    05 

This  did  not  occur  in  the  old  uriflf. 

10.  Certificate  therewith . .    25 

This  did  not  occur  in  the  old  tariff. 

11.  Certifying  under  the  seal  of  the  court  and  delivering  to  a  judgment 

creditor  a  memorandum  of  the  amount  of  judgment  and  costs 
against  a  judgment  debtor,  under  The  Creditors'  Relief  Act, 

or  for  any  other  purpose 2!> 

This  did  not  occur  in  the  old  tariff. 

12.  Copies  of  papers  for  which  no  fee  is  otherwise  provided,  necessarily 

required  for  service  or  transmission  to  the  judge,  each 10 

If  exceeding  two  folios,  per  folio 05 

The  provision  for  an  increased  charge  where  the  copies  exceed 
two  folios  is  new. 

13.  Every  notice  of  defence  or  admission   entered,  or   other   notice 

required  to  be  given  by  the  clerk  to  any  party  to  a  cause  or 
proceeding,  including  mailing,  but  not  postages 15 

The  words  "  but  not  postages  "  are  new. 

14.  Entering  final  judgment   by  clerk,  on   special   summons,  where 

claim  not  disputed 50 

15.  Entering  every  judgment  rendered  at  the  hearing,  or  final  order 

made  by  the  judge .    

(Note. — This  fee  does  not  apply  to  any  proceeding  on  judgment 
summons.) 

(This  one  fee  of  50  cents  will  include  the  service  of  recording  at 
the  trial,  and  afterwards  entering  in  the  procedure  book  the  judgment, 
decree,  and  order  in  its  entirety,  rendered  or  made  at  the  trial.  If  a 
garnishee  proceeding  before  a  judgment,  the  fee  of  60  cents  will  be 
allowed  for  the  judgment  in  respect  to  the  primary  deblor,  and  a  like 
fee  of  50  cents  for  the  adjudication,  whenever  made,  in  respect  to  the 
garnishee. ) 

IR.  Subpoena  to  witness .    25 

(This  subpoena  may  include  any  number  of  names  therein,  and 
only  one  original  subpoena  shall  be  taxed,  unless  the  judge  otherwise 
orders. ) 

The  amount  was  formerly  15  cents. 
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17.    For  every  copy  of  subpftna  required  for  serv  ice $0  06 

The  words  "  including  final  order  on  jiulgnient  debtor's  exami- 
nation "  are  new. 

IH.  Summons  for  jury  (including  copy  for  each  juryman),  wlien  required 

l)y  the  parties 1  "i/i 

The  clerk  was  formerly  allowed  10  cents  for  each  summons. 

19.  Calling  and  returning  jury  ordered  by  the  judge 2o 

20.  Every  order  of  reference  or  order  for  adjournment  made  at  hearing, 

and  every  order  requiring  the  signature  of  the  judge,  and 
entering  the  same,  including  final  order  on  judgment  debtor's 

examination 25 

(Any  warning   necessary  with  order;   e.g.,  the  warning  in  form 
forms  p.art  of  the  order.) 

Transcript  of  judgment  to  another  Division  Court   25 

The  words  "  to  another  Division  Court  "  are  new. 

Transcript  of  judgment  to  the  County  Court 50 

Transcripts  to  County  Courts  are  abolished  by  57  Vict.,  c.  23, 

s.  8. 

Every  writ  of  execution,  warrant  of  attachment,  or   warrant  of 

commitment  and  delivering  same  to  bailiff 50 

Renewal  of  every  writ  of  execution,  when  ordered  by  the  judgment 
creditor,  or  of  warrant  of  commitment,  when  ordered  by  the 
judge 15 

The  words  "or  of  warrant  of  commitment  when  ordered  by  the 
judge  "  are  new. 

25.  Every  bond,  when  necessary,  and  prepared  by  the  clerk  (including 

affidavits  of  justification  and  of  execution) 1  00 

The   words   "and   of  execution"   are   new.      The  item  was 
formerly  50  cents. 

26.  For  necessary  entries  in  the  debt  attachment  book,  in  each  case 

(in  all) 20 

27.  Transmitting  transcript  of  judgment  ;  or  transmitting  papers  for 

service  to  another  division,  or  to  the  judge,  on  application  to 
him,  including  necessary  entries  and  mailing,  but  not  including 
post.iges 25 

28.  Receiving  papers  from  another  division  for  service,  entering  the 

same,  handing  to  the  bailiff,  receiving  and  entering  his  return, 
and  transmitting  the  same  (if  return  made  promptly,  not 
otherwise) 30 

29.  Search,  by  person,  not  party  to  the  suit  or  proceeding,  to  be  paid 

by  the  applicant 10 
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Search,  l)y  party  to  the  suit  or   proceeding,  where   '.he   suit    or 

proceechng  is  over  one  year  old  ...    .    $0  10 

(No  fee  is  chargeable  for  search  to  a  party  to  the  suit  or  proceeding, 
if  the  same  is  not  over  one  year  old. ) 

."{0.  Taxing  costs  in  defended  suits  after  judgment  pronounced   "i") 

The  words  "  after  judgment  pronounced  "  are  new. 

.SI.   Making  out  statement  of  costs  in  detail  (including  bailiff's  fees)  at 
the  request  of  any  party,  or  for  purpose  ut  settlement,  or  upon 

entering  judgment  by  default 10 

(Neither  item  .SO  or  .31  applies  to  statement  of  co.>ts  eiidoised  on 

summons  or  copy  to  be  served.) 

This  item  is  new.  Old  rule  175,  however,  provided  a  fee  of  '» 
cents  for  a  statement  in  detail  required  by  any  party  on  paying 
costs. 


li'J    Taxing  bailiff's  costs  under  section  7  of  The  Division  Courts  Act, 
IHSO    


•io 


This  item  is  new.  It  refers  to  tlie  taxation  of  baililFs  fees 
when  goods  are  taken  out  of  his  hands  liy  a  sheriff  under  The 
Creditors'  Relief  Act  :  seeseclion  212/;,  vol.  1,  p.  .30.S 

IVA.  Copying  and  transmitting  to  municipal  clerk  judge's  decision  in 

appeal 50 

This  refers  to  appeals  under  The  Line  P'ences  Act  :  see  rule  327. 


Form  2 


Bailiff's  P'ees. 


1.  Service  of  summons  issued  under  the  seal  of  the  court,  or  judge's 

summons  or  order,  on  each  person  (except  summons  to  wit- 
ness and  summons  to  juryman)  : 

Where  claim  does  not  exceed  $'20   $0  SO 

"        exceeds  $20  and  does  not  exceed  $G0 40 

"         exceeds  $60  and  does  not  exceed  $100 50 

exceeds  $100  75 

(In  interpleader  suits  the  value  of  the  goods  to  regulate  the  fee.) 

The  item  formerly  read,  "  Service  of  summons,  writ,  or 
warrant,"  etc.  The  words  "  writ  or  warrant "  have  been 
expunged. 

2.  For  every  return  as  to  service  under  item  1 ;    attending  at  the 

clerk's  office  and  making  the  necessary  affidavit  (as  provided 

by  rule  90) 15 

A  fee  for  return  would  not  be  allowa'ole  unless  service  hail 
been  effected. 

3.  Service  of  summons  on  witness  or  juryman,  or  service  of  notice. . . .         15 

4.  Taking  confession  of  judgment  and  attending  to  prove 10 
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Ti.  For  calling;  paiti.s  and  their  witnesses  at  ihe  sittings  of  the  court 
in  every  defended  case,  and  at  the  hearing  of  every  judgment 
summons $0  15 

The  words  "and  at  the  hearing  of  every  judgment  summons  " 
are  new. 

(i.  Enforcing  every  writ  of  execution,  or  summons  in  replevin,  or 
warrant  of  attachment,  or  warrant  against   the   body,  each  : 

Where  claim  does  not  exceeds  $20      oO 

"         exceeds  $'20  and  does  no.  exceed  $()0 75 

"         exceeds  $00 1  (M) 

(When  goods  rcplcied  the  value  of  the  goods  to  regulate  the 
amount  of  the  fee.)  This  fee  does  not  include  sendee  of  siinniions  in 
replevin  on  defendant. 

Fees  under  Creditors'  Relief  Act  (see  section  7  of  5*2  I'ict.,  c.  12, 
and  section  25  of  A'.S.O.,  c.  (lo)  s/ial/  lie  ta.xed  according  to 
this  tariff. 

The  words  in  italics  are  new. 


0  :«) 
40 
50 
75 


15 
10 


7.  Every  mile  necessarily  travelled  to  serve  summons,  or  process  or 
other  necessary  papers,  or  in  going  to  replevy  goods,  or  to 
seize  on  attachment,  or  in  going  to  seize  on  a  writ  of  execution, 
where  money  paid  on  demand,  or  made  on  execution,  or  case 
settled  after  seizure 


12 


The  Words  in  italics  are  new.  The  former  item  al.o  contained 
the  following  clause  :  "  In  no  case  is  mileage  to  be  allowed  for  a 
greater  distance  than  from  the  clerk's  office  to  the  place  of  service 
or  seizure."  Rule  298  entitles  a  bailiff  to  mileage  where  a  creditor 
has  insisted  upon  the  bailiff  making  an  attempt  to  find  property, 
and  a  jiroper  endeavor  has  been  made  by  the  bailifl'  after  depoi-ii 
of  his  lees  has  been  made  by  the  creditor.  No  assistant  of  the 
bailiff  would  be  entitled  to  maintain  an  action  or  proceeding  for 
such  fees:  Smith  v.  liroadbent,  (1892)  1  O.B.  551.  No  mileage 
is  allowable  for  any  unsuccessful  attempt  to  serve  a  summons  or 
other  paper,  or  for  an  unsuccessful  attempt  to  replevy  goods  ; 
rule  290  not  extending  to  these  cases.  Mileage  must  in  all  cases 
be  computed  by  the  nearest  travelled  road  to  the  place  where 
service  is  effected  :  Martin  v.  Corporation  of  Ilaldimand,  19 
U.C.R.  178;  Myers  v.  London  &  S.W.  Ry.  Co.,  L.R.  5C.F.  1. 
If  two  papers  should  be  served  upon  the  same  defendant  in 
different  suits,  mileage  would  be  chargeable  on  each.  If  three 
defendants  in  the  same  suit  should  live  near  one  another,  and 
should  all  be  served  on  one  journey,  only  the  mileage  to  the  place 
where  the  one  farthest  away  was  served  would  be  allowable  : 
Re  Davidson  and  Chairman  Quarter  Sessions  of  Waterloo,  24 
U.C.R.  m. 


Mileage  going  to  arrest  under  a  warrant,  when  arrest  made,  per 
mile 


12 


Item  8  formerly  read  :  "  Mileage  to  arrest  delinquent  under  a 
warrant  to  be  at  12  cents  per  mile  ;  but  for  carrying  delinquent  to 
]M"ison,  including  all  expenses  and  assistant,  per  mile  20  cents." 
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'.t.    Mileage  Ciiiryiii};  ileliiuiiicnl  lo  prixm,   iiiclmlint;  all  cs|>i'iises  ami 

assisianco,  per  mile 

Si'e  n  >te  lo  item  H,  •  ■  <  •      • 

10.  Kvery  sclieiliilc  of  properly  seized,  altachoil  or  replevied,  includiriR 

affidavit  of  ajipraisnl,  when  necessary: 

Not  e.vceedint,'  $'2()   •**^ 

Exceedinji  $•_'()  ami  not   exceeding;  $<)(»    •''<> 

Exceeding,'  $(i() 7') 

11.  Kvery    bond,    when     necessary,    when     pri'iKued     hy    the    haililf. 

including  .if'lidaviis  of  justification  and  <if  execution ilO 

12.  Every  notice  of  sale,  not  exceeding;  three,  under  exicuiiin  i.r  inuier 

attachment,  each '•' 

i;{.  keasuiialile  allowai.ces  and  dishiirseinenls,  necessarily  incurred  in 
the  care  and  removal  of  properly  : 

(rt)  If  a  haililT  removes  projierty  seized,  he  is  entitled  lo  the  neces- 
sary disbursements  in  addition  to  the  fees  for  s-jizure  and 
mileage. 

(b)  If  he  takes  a  bond,  then  lo  50  cents,  instead  of  disbursements, 
for  reinoval  of  property. 

(<■)  If  assistance  is  necessary  in  the  seizure,  or  securing,  or  removal, 
or  retaining  of  property,  the  bailiff  is  entitled  to  the  disburse- 
ments for  such  assistance. 

[d)  All  charges  for  disbursements  are  lo  be  submitted  lo  the  clerk 

for  taxation,  sul)ject  to  appeal  to  the  judge. 

(e)  The  l)ailift"  must  in  all  cases  endorse  a  memorandum  of  all  his 

charges  on  the  back  of  the  execution,  or  slate  them  on  a 
separate  slip  of  paper,  so  that  the  clerk  may  conveniently  tax 
the  bailiff's  charges  for  fees  and  disbursements. 
(/)  The  clerk  is  in  all  cases  to  sign  the  memorandum  of  his 
taxation  and  preserve  it  among  the  papers  in  the  cause, 
together  with  the  execution,  for  future  reference,  and  thereby 
enable  the  clerk  to  certify  the  bailiff's  returns  properly. 

Formerly  the  item  read:  "There  shall  be  allowed  to  the 
bailiff  for  reinoving  or  retaining  pro])erty  seized  under  execution 
or  attached  reasonable  and  necessary  disbursements  and  allow- 
ances to  be  first  settled  by  the  clerk,  subject  to  appeal  to  the 
judge."  It  seems  that  the  fees  authorized  by  this  rule  could  not 
be  collected  where  the  goods  seized  or  attached  were  not  the 
property  of  the  debtor:  Newman  v.  Merriman,  26  L.T.  N.S.  397. 
In  the  English  County  Court  the  expenses  might,  in  the  discretion 
of  the  judge,  be  allowed  to  the  bailiff:  Thomas  v.  I'eek,  20  Q.B.D., 
p  727  ;  but  the  special  provisions  under  which  such  expenses 
'.lay  be  allowed  in  England  do  not  appear  to  have  been  re-enacted 
here. 

14.  If  execution,  or  process  in  attachment  in  the  nature  of  execution 
be  satisfied,  in  whole  or  in  part,  after  seizure  and  before  sale. 
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whether   by  action  of  the  parties  or  otherwise,  the  liaihtV  shall 
he  entitled  to  char^^e  ami   receivt  H  per   rent,  on  the  anrouni 
*  directeil  to  he  levied,  or  on    the  anuuiiil  of  the  value  of   the 

properly  seized,  wliichever  shall  l)e  the  lesser  amount. 

I'oinierly  the  item  read;  "There  siiall  lie  alloweil  lo  the 
bailiff  five  |)er  cent,  upon  the  amount  realized  from  the  sale  of 
properly  un(ler  any  execution,  but  such  percentajje  not  to  api)ly  to 
any  overplus  ilicreon." 

(Hut  if  execution  l)e  s.itislied  in  whole  or  in  pan  after  seizure 
and  bef(jre  sale,  the  bailiff  to  be  eniitleil  to  charjje  and  receive 
three  \wr  cent,  on  the  amount  realized.) 

Compare  C.  K.  l'J;i;i,  as  amended  by  (M\.  I'Mo.  It  is  only 
where  the  execution  is  *' satisfied  "  in  whole  f)r  in  part  that  the 
allowance  of  three  jier  cent,  in  lieu  of  iiound.ine  can  be  allowed. 
On  an  assignment  for  the  beiielil  of  creditors,  the  execution  could 
not  be  said  to  i)e  salis(ie<i.  It  is  superseded.  And  it  would  seem 
that  the  perceniajje  could  not  be  allowed.  If  tlie  jjooils  are 
handed  over  lo  a  sheriff  uiuier  The  Creditors'  Relief  Act  (.ur  vol.  I, 
p.  2,S0),  it  would  also  seem  thai  the  costs  and  disbursements  of 
the  bailiff  would  not  include  the  percentaj;e,  as  tiie  sheriff  would 
be  enlitled  under  section  "J"'  of  that  Act  lo  pouiidaj^e  :  st^c  R.  v. 
Ludmoie,  13  (,).  H.D.  415.  In  Smith  v.  Antipilzi<y,  10  C.L.T. 
308,  a  sheriff  who  delivered  ^oods  to  an  assignee  for  the  benefit  of 
cre(Ulors  was  held  lo  be  entitled  to  poimdaj^e  under  C.K.  1233  ; 
but  it  would  seem  that  that  case  is,  in  conscepience  of  the  amend- 
ment made  by  C.  R.  1370,  no  louj^er  an  authority. 

Uy  5'2  \'ict.,  c.  l"i,  s.  2,  the  bailiff"  has  a  lien  for  his  fees  where 
the  action  is  settled  or  an  assignment  for  the  {jeneral  beneht  of 
credit(jrs  is  made  :  see  section  60/,  vol.  1,  pp.  40  anil  47. 

l'>  Poundage  on  executions,  and  on  attachments  in  the  nature  of  exe- 
cutions, 5  per  cent.,  exclusive  of  mileage  for  going  to  seize 
and  sell,  upon  the  amount  realized  from  property  necessarily 
sold. 

The  property  must  be  necessarily  sold. 

Form  3  Fkes  to  Witnesses  and  Appraisers. 

Allowance  to  I'Vitiiesses. 
Attendance,  per  dietn,  to  witnesses  residing  within  3  miles  of  the  place 

where  the  court  is  held,  if  within  the  county   $0  75 

And  if  without  the  county 1  00 

Attendance,  if  witness  resides  over  3  miles  from  the  place  of  sittings, 

and  within  the  county,  per  diem 1  00 

Attendance,  if  witness  resides  without  county  and   more  than  3  miles 

from  the  place  of  sittings,  per  diem  1  25 

Barristers    and  solicitors,    physicians    and    surgeons,   engineers    and 

veterinary  surgeons,   other  than    parties  to   the   cause,  when 

called    upon    to  give   evidence   of   any    professional   service 

rendered  by  them,  or  to  give  professional  opinions,  per  diem. .     4  00 
(Note. — Disbursements    to    surveyors,    architects     and     professional 

witnesses,  such  as  are  entitled  to  specific  fees  by  statute,  are 

to  be  taxed,  as  authoiized  by  such  statute.) 
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FEES    IN    SUITS   UNDER    $10. 


If  witnesses  attend  in  one  case  only,  they  will  be  entitled  to  the  full 
allowance. 

L  they  attend  in  more  than  one  case,  they  will  be  entitled  to  a  pro- 
portionate part  in  each  cause  only. 

The  travelling  expenses  of  witnesses,  over  three  miles,  shall  be  allowed 
according  to  the  sums  reasonably  and  actually  paid,  but  in  no 
case  shall  exceed  twenty  cents  per  mile,  one  way. 

ProfessionEl  Witnesses.  ^-The  increased  fees  for  pro- 
fessional witnesses  can  only  he  allowed  on  a  certificate  from  the 
judge  :  see  57  Vict.,  c.  25  ;  see  note  to  rule  291.  .Such  fees  may 
now  be  allowed  to  witnesses,  not  parties  to  the  cause,  although 
resident  within  the  county. 

.Section   1.^4,  vol.   1,  p.  194,  may  now    be   considered  not   ir» 
'    force. 

I'KES   TO   APPRAISERS. 

Fees  of  Appraisers  of  Goods,  etc.,  Seiztd  under  Warrant  of  Attachment. 

To  each  appraiser,  50  cents,  per  day,  during  the  time  actually  employed  in 
appraising  goods,  to  be  paid  in  the  first  instance  by  plaintiff,  and  allowed  in 
the  costs  of  the  cause. 

KEKS    IN    SUITS    UNDER    $10. 

(57  Vict.,  c.  23,  s.  11.) 
Clerk. 

For  all  services,  from  entering  action,  or  suing  out  a  judgment  or 
interpleader  summons,  up  to  and  including  the  entering  of 
final  judgment,  or  final  order  on  any  such  judgment,  or  inter- 
pleader summons,  in  case  the  action  proceeds  to  judgment  or 

final  order $1  2.'> 

In  case  the  action  does  not  proceed  to  judgment  or  final  order,  the 

fees  heretofore  or  that  may  hereafter  be  payable,  but  not  exceeding  in 

the  whole  the  said  sum. 

For  issuing  writ  of  execution,  wairant  of  attachment,  or  warrant  for 

arrest  of  delinquent,  and  entering  the  return  thereto 50 

Bailiff. 

For  all  services  rendered  in  serving  summons  and  making  retuiii,  and 
any  other  service  that  may  be  necessary,  before  judgment  is 
entered  by  the  clerk  or  pronounced  by  the  judge,  mileage 
excepted 40 

For  enforcing  execution,  schedule  of  property  seized  or  attached,  bond, 
where  necessary,  and  all  other  necessary  acts  done  by  him, 
after  seizure,  mileage  excepted,  if  money  made,  or  case  settled 

after  levy   1  00 

(Necessary  disbursements  incurred   in   the  care  and  removal  of 

property  shall  be  allowed,  to  be  first  allowed  by  the  clerk,  subject  to 

the  approval  of  the  judge.) 
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ENSUING 
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N< 


Style  of  Cause. 


[.  .McKtnzic.  .  ,    fames  McKenzie,  of  St.  Thoma*;, 


vs. 


!.ohn  EUidtt,  of  St.  Thomas. 


l)ateofap]5licaiion 
for  prf)cei.'(lings    j 
and  ainouni 
of  (leiiosii.         I 


Nature 

of  prf)cee(lintjsi 

and 

amount 


amiary  2,  1H94 
$;{  00 


Naluie  of 

process,  wliei) 

issued,  nnil 

to  whom. 


Date   of  relurii, 

when    and    how    Defence     elate 
served, ami  num-     of  filing,  and 
her  of  miles  hy  whom, 

travelled. 


Contract,    original  Special    sum-  January  0,  lH!(4,jJaniiary  llt,]HfM 
note,  $")(). 00.  monsiol>ailifif,      defendant  per-!    Notice    of    no 

Jan.  i?,  1^94.         sonally  on  oth!    defencemailed 
inst.,  ">  miles.  [    iilaintifV. 


Uiiliiibon  antl 
Nhicdcinald. 


(ieor^e  Muiiay,  of  St.  Thoma.-, 


Charles  Mc(!regor.  of  \arniouili. 


IConlract,  itemized 
account.  $0;-{.00. 


January  2,  1894 

.$:{.oo 


Special     sum-  lanuary  tJ,  If^tM, 


mons  to  bailiff. 
Jan.  •„',  1S94 


lefendanlper 

soiially  on  uih 

insf.,  2  miles. 


January  8,  ]894,iToplainliff  1  and 
defence  HK'd:     li  copies  ])aiii. 
for   ilefendani 
hy    McLean,! 
McLean     c'vj 


(^ameron. 
Niitice  mail('(l 
Kohi  nson  iV 
McDonald. 


Jan.  19,  1894, 
to  defendant  1 
ami  4  copies 
charged. 


anuary  8, 
jurytlemai 
iiy  defend; 
solicitors. 

Jan.  9th.  1 
jury  suMii 
issue. I. 


Maxwell  and 
I  larvey 


Thomas  Clark,  of  St.  Th.uuas, 


VS. 


Henry  Meadows,  of  .St.  Tlumias, 


Toit,    Damages!*  )rilinaiy    sum- 
;     $.SO.(K».  mons  to  bailiff. 

Ian.  L',  1S94. 


anuary  S,  I8!l4,|januur)   i,  1S!M, 
defendant  i^er-      defence   tiled 


IL 


January  -2,  1894 
$.H.OO 


sonally  on  (Ith 
inst..  I  mile. 


Iiy  .\.  (irant. 
Notice  mailed 
.Maxwell  \ 
1  larvey. 


anuary  Jo,  lo 
plaintiff  I  and 
,'{  co|)ics  jiaid 
to   defendant. 

Jan.  '22,  18114, 
1  and  4  copies 
jiaid. 


I 

\.    Nhl'rimnion      James  .Munroe,  of  St.  Thomas. 

Primary  Creditor, 

I  .,.  - 

luhii  Sutherlancj,  of  I.ondnn. 

Primary  Dehlor, 

and 

Alexander  Smith,  of  l^t.  Thomas. 
( larnishec. 


ariuary  2,  l89l 

$:t.oo 


Contract,  itemi7.ed  (Jarnnhee  sum-  January  l'">.  181)4 
account,  $42.f(0.  myns  to  bailiff  Pr.  Dr.,  per- 
an;(i  to  J.  \V.  sonally, on  Tith 
Mcintosh,  1st  inst.,  1  mile, 
1).  C.  Middle  and  (iar.  per- 
se* Jainiaiv'J,  sonallv,on  Ihd 
im.  in-.t.,  I  milr. 


I.  I'.;mri..fi 


oil  ll.mcroft,  of  N'armtiuth 


Daniel  Brown,  of  St.  Thomas. 


[anuary  •_»,  1894 

$;coo 


Replevin        tenjanulaj)  2.  |s;)4,  Jamiary Hi.  I8'.IJ, 
shee]>.       \alue      rekilevin  ^um- 
$r.0.00.  m<liistn  bailiff. 


property      re- 
plevied      and! 
su  ni  111  on  sesi 
served  Ian.  ){, 
I8i»4,  r  mile.  , 


anuary  (>,  189.|, 
<lefence  filed 
by  \V.  (;.  Do- 
herly.  Notice 
m.iiled  plain- 
tiff. 


4— 


lanuaryJs.  l.s'.il. 
To  plaint  ill  I 
and  .H  copio 
paid.  To  de- 
fendant 1  and 
2  copies  paid. 


ENSUING  SITTINGS  AT  ST.  THOMAS,  WHK  31st  DAY  OF  JANUARY,  1H94. 


Suhpiir'nas. 


Iiiry 
fmul. 


O'A 


Tolnl. 


$  c. 

;{  11 


Dntf. 


I 


Dnv.        Mdiilli. 


Iiiili^ini'ii!  or  <  )r'Icr. 


iMlli  |;mu.ii v; Tile  ilefeiidanl  luwini^  \)tn:n  served 
with  special  siininifins  and  par- 
ticidars  of  claim,  and  not  dis- 
puting same,  it  is  adjudt^ed  that 
plaintiff  recover  $")(). Ofl  foi  di-lit 
and  $;M4  for  cn>it-. 


•^'-■"•i""  or  other  prnce,, 
^^^'      '  Nat,, 


lure. 


18th  Ja. 


J"djL,'i»,eni  ... 
interest 


K.vecirlion,  H,  -,•,,, 


plaintiff  land  January  »,  IHH4,  Ser. 


\  copies  ])aiil. 

Ian.  HI.  lt<94, 
to  defendant  1 
and  4  co|iies 
;'hart;;eil. 


jurydeniandediA.  K.  I' 
by  dffendanl's'Mi  .  .  . 
solicitors.  J.  ser. 

ij.  ret  . 
Jan.«»th.l.H!i.|,iMi  .  .  . 

jury  suniiiHins  ("all..  . 
issue. 1. 


iuar> 
il 


to 


lintiff  I  ami 
copies  paid 
!o   defendant. I 

111.  •_>•_»,  1H'.14, 
ind  1  conies 


uaryJs.  |s;i». 
"o  i^laintiri  I 
nd  ;<  cojiio 
aid.  To  de- 
iiidanl  1  and 
copies  paid. 


S.r.  .  . 
A.K.I' 
Mi... 
Call.. . 


Sir. 
A.K. 
Mi 
("all 


Ser.  .  .  . 
.V.K.I'. 
Mi...  . 


r.OR.Ci. 

I ")  Su  n  . . ; . 
•24  Copy  . , . 
HO  At^  ..... 

\->  Rt"i 

44  Del.  paid 
1".  T.(" 

N(t.  &  r 

J.  sum  , 
iSibp.  [id 
Suhp  . .  . 

Jul    .. 


40 
15 
12 
I.") 


K.C 

.Sun  .  .  .  . 
Copy  .  .  .  . 
A!f...    . 

I'.l 

I  if.  pii . . 

TC 

N)i 

Snbp.  ud . 
Sihp.  pd . 
Jul 


s(l  I'.t'  .  . 
SO  Sum. 
•-'4  (  V)py  . 

\r,  .\ff  .. 

D.A.Il 
Trans. 
Clerk. 

,1'osi.. 

jKets.  . 

'Ind  .. 

i  Post .  . 


\\r, 

Itid 


li'i' 

-'1: 

•>o 
;{ti 
.•{.■), 
no 


•„*  '2') 


I.-. 

.■)0i 
20\ 

•2r> 
■_>•) 

21 

;^o 

.S.I 
.")0 


1.". 
.")() 

4(» 

2')! 
20! 
2'.i 

It;  I 

:ioj 

01)' 
02 


Ml  K.C.  . 
1;")  Sun).  . , 
I  2  '  \)py  . . 

\tr. .  . 

Ket  .  . 

Jud  .  .  . 
•K\.... 
;Ret  .. 

'post.  . 

IT.C... 


I.', 
."id 
20 
25 
15| 
;■)() 
.50 
15 
OH 


.0(1 


10  4; 


:<  I  ^t 


(Jause  tried.  Juilgnient  on  verdict' 
of  the  jury  for  $50,00  and  costs 
in  full  discbart^^e  i,(  his  cause  of 
action  set  forth  in  hi'  nhiiiu. 


4  (M)  .OH  7  .SO         .Slsl       lanuar)'   Cause    tried.       Judi^ment    for    the 

plaintiff  for  $iH  00  and  costs  to 
i)e  paid  in  15  day.s. 


.O.S  5  'M)  .Slst       January   (Jn  hearing  all  parties  it  is  adjudged 

that  the  primary  debtor  is  in-' 
dehted  to  the  j  riniary  creditor! 
in  $42  besides  co.sls,  ancl  it  isi 
ilso  rljudfjed  that  the  garnishee! 
is  indtibtt'd  lo  ilie  primary  debtori 
in  .$50,  which  to  the  extent! 
nf  the  two  lirst  n.'imed  sums  is  toj 
he  ap|>lied  in  s.itisfaction  thereof,: 
and  that  the  garnishee  j'ay  the 
same  in  15  d.iys. 


00 


.(Ci  (i    i'A  .Slsl       January  Judgment  for  the  plaintiff  for  $2(t 

damages  and  costs. 


Judgnitni 

I  Costs 

!  Subsef|u'eiit  wsts 

I  IntereM i 

Executim a 


4-  PROCEDURE  BOOK  OP  THE 


UWISIO'M  <^UU 


\' a  111  If 
iiin('i'(liiii;s. 

and 

iiioiinl 


ENSUING  SITTINGS  AT  ST.  THOMAS,  ": 


NiiUirc  I  if 

proct'is.  when 

issutd,  ami 

to  ^fhoin. 


Dale  of  return, 
when    and    how 
served, and  num- 
ber of  miles 
I       travelled. 


Defence    -date 

of  filing,  and 

by  whom. 


Sid)pit-nas. 


II  ill,    orif^inal 


Special    sum-  January  0,  1894, 

monstol)ailiff.      dirfendantper- 

Jan.  L',  1H94.    ,     sonally  on  5th 

'     inst.,  ")  miles. 


January  1(1,1894 
Notice  of  no 
defence  mailed 
plaintiff'. 


I'.aiiiff. 


$ 


A.R.I' 
-Mi  . . . 


40 
15 
110 


Clerk. 


HE  31sT  DAY  OF  JANUARY,  1894. 


Witne.ss 
fees. 


F^.Cf... 

Sum . . 
Cppy  . 

Air... 

Ret . . 

\m... 

I  Post .  . 

Rei... 
Post. 


]5 

r-io 
r-o 

1.5 

:  5 

06 
50 
50 
15 

)G 


.$  c. 


|i,i(i.  ikuiized  Special    sum-January  (i,  1894, 
iiii:.  $(■).'{. 00. ;     mons  to  bailiff,      defendaniper- 
Jan.  '2,  1894.    j     sonally  on  oth 

j     inst..  2  miles. 


Januarys,  1894, 
defence  fili'd 
for  defendant] 
by  McLean, 
M  c  I^  e  a  n  tS: 
Cameron. 
Notice  mailed 

1     Robinson  iS: 
McDonald. 


To  plaintiff  land  January  8, 1894,  Ser. . .  . 
:-{  copies  jinid.     jurydemandediA.  R. }'. 

by  defendant'siMi  . . . 
Jan.  19,  1894,     solicitors.  ;J.  ser.. 

to  defendant  1  J.  ret  . . 

and    4    cojiies:    Jan.  9th.lH94,j.Mi  .  .  .  . 
chargeil.  jury  sunmions  Call.. .  . 

issue  .1. 


50  K.C 


•V 


15  Su  n. 

24  Copy  . ; . . 

1   80  Af  .  .  .  : . . 

15Rt"t 

1  44D(f.  pnid. 
15T.C...... 

N(t.  &  r. 
J.  .sum  ,    . 
fSibp.  fid . 
Subp  .... 

Ju  1 


jury 
funfl. 


.O'.i 


Total.    I- 


$0. 

;{  14 


Dale. 
Day.     j  .\1. 
18th         |ai 


15 
(iO 
iO 
25 
15 


21 
•20 

',  m 

K55: 


5  .00 


10  45 


a  I  St 


ar 


liiM 


I  )a  uiagesOrtlinary    sum- 
II.  mons  to  bailiff. 

Jan.  2,  1894. 


Luuiary  S,  1894,  January  7, 1894, ijanuary    20,    I 


defendant  per 
sonally  on  (ith' 
inst..  1  mile.    ; 


<lefence  filetl 
by  A.  Grant. 
Notice  mailed 
Maxwell  iV 
I Farvev. 


plaintiff  I  and 
■'}  copies  paid! 
to   defend.nnt.j 

Jan.  22,  1894, 
1  and  4  ropiesj 
paid  I 


Si.r . . . 
A.K.P 
Mi... 
Call... 


40!R.C  , 

l5iSini . 


12 
15 


C(.py 

Ar.. 

1  .-f. 
T  C. 

Not 
Snbp 
S'tbp 
Jt<i.. 


pd.. 


IHl  . 
pd. 


1  I 


.■)0 
20 
25 
15 
25 
•25 
21 


itia(  1,  ilemizediGarriishee   sum-ijanviary  15, lsi)4 

||r.,!int,$4^2.0O.  '     ' 


mons  to  bailiff 
anjd  to  J.  W. 
.Mcintosh,  Isi 
D.C.  Middl.' 
se^,i^nllarv2, 
181W, 


I'r.  Dr.,  per- 
Siinally,on  5th 
inst.,  1  mile, 
and  Gar.  jjcr- 
son.dly,on  .'{nl 
inst.,  1  mile. 


Ser .  .  . 
.\.R.i' 
Mi 

Call  .  . 


Ho;p*c... 

.•^0  Slim .    . 

24  <  ^f )py  . . 

1 5  .Aflf  . . . 

I).  A.  15 

I  Trans. . 

|CI(.rk.. 

;  I'osi . . . 

Rets . . . 

Jiid  . . . 

Post .  . . 


4  0(1 


.(»;{ 


'm; 


:ilst        Jai 


85 

50 


15  . 

50 

W 

•25^ 
•20' 
25; 

00 
02 


.0.'{ 


■M) 


■Msl        la 


ten  Januiaj)  li,  lH<)4.:Januaryl;!.l8<l4.ljanuary  0,  I8il4,  january28, 1894. 


peep. 
.Ml.  00. 


\  alue      re  pievin  sum 
m(p«stobailifr.  J 


property      re-, 
plevied      anil; 
sum  m  on  sesi 
served  Jan.  .S, 
1894,  I'mile.  i 


defence  liled| 
by  \V.  G.  Do- 
herty.  Not  ice  t 
mailed  jilain- 
tiff. 


To  plain  lift 
and  H  copies 
paid.  To  de- 
fendant I  and 
2  copies  paid. 


Ser.. 
A.K.I 
Mi... 


40  K.C    . 
15  Sum.  . , 
1  '2  '-^opy . . 

Aff... 

iRet  .  . 

lud  . . . 

lEx.... 

Ret  .  . 

P.)St  . . 

T.C... 


15 
50 
•20 
25; 
15j 
50, 
50 
15 
08 
25 


(10 


.o:i        Ci  4;{        :!Ui    ;  ja 


OF  JANUARY,  1894. 


Total. 


.$c. 

;{  14 


Date. 


Day.        Moiitli. 


'm; 


|ii(l^iiieiil  nr  ( )r'l('r. 


iHih 


;ecuti.)n  or  other  process  issued. 


How  proceeds  of  moneys  receive.!. 


Dat 


Natu 


re. 


Anioiin 


Da  c. 


anuniy 


The  defendant  liaxiiit;  been  served 
with  rpocial  summons  and  par- 
ticulars of  claim,  and  not  dis- 
puting same,  it  is  adjudged  that 
plaintiff  recover  $50.00  for  dehti 
and  $l{.14  for  co'Jts. 


18th  Ja. 


1((  4;'  ',U\t     i  [anuary   v'Jauso  tried.     Judgment  on  verdicli 

i  '  of  the  jury  for  $50.00  and  costs: 

in  full  discharge  of  his  cause  ofi 
action  set  forth  in  hh  claim. 


:ilst 


|anuar\-  Cause  tried.  Judgment  for  ihe, 
jilainliff  fur  $is  00  and  costs  lo| 
lie  paid  in  15  days. 


MO  Mi  SI        January   ( )n  hearing  alt  parties  it  is  adjudged 

that  the  primary  debtor  is  in- 
dehtctl  to  the  ]irimary  creditor 
in  $4'J  besiiles  costs,  and  it  is 
dsd  a< [judged  thai  tiie  garnishee 
is  indebted  to  ihe  primar)' debtor 
in  $50,  which  to  ilie  extent 
of  the  two  lirst  named  sums  is  to 
i)e  a])plied  in  satisfaction  thereof, 
and  that  the  garnishee  pay  the 
same  in  15  da)s. 


t'l  4;>  I'.Ui       January  Judgment  for  the  plaintiff  for  $i20      lii- 

damages  and  costs. 


JudgiT.enl 

Subse^iuent  costs 
Inteiesi  .... 


Disposed  of. 


Execution,  M.  Thorn  (on 


$    c 
^;<   1^   !    ISfh  February.     |   || 

5-1    II 


Aniouni 
~$    c. 


Ju'lgurent  ... 
Costs  .... 


.Sub.se(|ueiU  costs 
Intere.'^i 


Execut 


ion 


"•  Thornton  ...  '     r%  5; 

raid  bailiff's  fees      "'..   '',' . 


balance  , 


4(i 
54  11 


See  cash  book. 


-lid  I'eiiruary.       Md  v-^n    \I,.T  c  r- 

)  ,-MLi,cai),  McLean  cS:  Cameron 
paid  mt.)  couri  for  defend-' 
ant  ....  i 


•iO   (5 


^0  OJ)  I    20th  February.       |J.  Thornton  . 
!^]ll  I  Paid  bailiff's  A 


13 


5(1  5f} 


29  o(i 
.'(  GO 

26  5(1 


See  cash  bof)k. 
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FORMS — BOOKS. 
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FORMS — DOCKS. 


6.  CASH 


Kf.cf.ipts. 

Suitors'  money  paid  into  the 
for  the  commencing 


Division  Court  in  the  County  of 
189     . 


When 
receive'), 
A  D.  1893. 

Style  of 
Cause. 

No.  of 

Suit  and 

Year. 

From  whom 
received. 

When 

paid  out 

by  the 

Clerk. 

Signature  of  per- 
son to  whom 
paid. 

c 

3 
O 

c 

< 

April  1... 

Bird  P.  Fish 

100,1893 

Bleff. 

April  2.. 

James  Bird .... 

$    c. 
94  48 

1 

m 


FORMS — BOOKS. 
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e 
s 
o 

B 
< 


BOOK. 

Suitors'  money  paid  out  of  the 
for  the  commencing 


Expenditures, 
Division  Court  in  the  County  of 
189     . 


When  paid  out. 

Style  of  Cause. 

No.  of  Suit 
and  Year. 

To  whom  paid 
or  liow  remitted. 

Amount 

April  2 

Bird  V.  Fish    

100,   1893.  .  . 

riainliff 

$94  48 

1 

m 
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FORMS — HOOKS. 
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8.  INDEX.      FORM  OF  JUDCJMENT  DEBTORS'  BOOK. 


Name  op  DsnTOR. 
(Surname  first.) 


Brown,  Henry. . . 
Brawberg,  Joseph 
Benson,  Patrick  . 


D.ite  when  the  Exam- 
ination took  place. 


16th  January,  1893. 

4th  March,     1893. 

ICth  February  1893. 


Number  and  the  style  of  the 

Cause  in  which  he  was 

examined. 


306,  1891,  Hibbert  v.  Brown. 
39,  1891,  Filchettz'.  Brawberg. 
41,  1893,  IMalt  v.  Benson. 


9.    FORM  OF  ORDER  BOOK. 


^il 


Datb,  189   . 

(If  Cause  existing  or  Judgment 

signed.) 

Style  of  Cause. 

Process  of  proceed- 
ing to  be  issued 
or  taken. 

Signature  of  Party 
or  Solicitor. 

Jan.  1 2th,  1893. 

Feb.  6th,  " 
"  9th,  " 
"  10th,    " 

Smith  V.  Jones,  No.  76,  '93. 
Henry  z/,  Jeffrey,  "   17,    '• 
Jackson  w.  Jones,  "   29,    " 
Peter  v.  Bray,       "    14,    " 

Issue  execution. 
Issue  subpcena. 
Enterjudgment. 
Issue  alias  ex'n. 

H.  Smith. 
B.  Henry. 
H.  Bell,  Soli, 
Geo.     James, 
Agent. 
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fg- 


Party 
or. 


o 

o 

OS 
V3 

O 


•z 
o 


o 


Remarks. 

Total  fees. 

9 

Clerk's  fees 
thereon. 

8 

Bailiffs  fees 
thereon. 

7 

Date  when 

transmitted 

to  Home 

Office. 

' 

6 

Date  when 
returned  by- 
Bailiff. 

5 

Date  when 

banded  to 

Bailiff. 

4 

Name  of 
Clerk  from 
whom  rec'd. 

»         ||         _ 

2 

Court  and  Style  of 
Cause. 

1 

Date  of 
receiving 

18- 

1 
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FORMS — BOOKS  —PARTICULARS. 
13.     BAILIFF'S  CASH  BOOK. 


Under  Rule  189,  showing  all  payments  received  by  him  of  moneys  on  execu- 
tions or  otherwise,  from  defendants,  garnishees  or  others,  from  the 
day  of  18       . 


Bli.                  Received. 

Paid  out.                     Cr. 

D.-ite, 

i8     . 

Wh.-it 
suit. 

From 
whom. 

Amount. 

Date, 

i8    . 

On  what 
suit. 

To 

whom. 

Amount. 

• 

* 

14.  Particulars  of  Claim  and  Defence,  including  Counterclaims. 


Partimlars  in  Cases  of  Contracts. 


No.      A.D.,  18 


A B ,  of  ,  claims  of  C . . . .  D . . . . ,  of 

of  $  ,  the  amount  of  the  following  account,  viz.: — 


,  the  sum 


{Here  give  the  aciount  in  reasonable  detail,  stating  dates,  items,  and  sums. ) 
Or,  The  amount  of  the  note  (a  copy  of  which  is  underwritten),  together 
with  the  interest  thereon. 

Or,   Vox  that  the   said    C. . . .    D . . . .   promised   (here   state   shortly  the 
promise),  which  undertaking  the  said  C. . . .  D . . . .  hath  not  performed. 

Or,  Vox  that  the  saidC...  D....  by  deed,  under  his  seal,  dated  the 
day  of  ,  A.D.  18     ,  covenanted  to,  etc.,  and  that  the  said 

C. . . .  D . . . .  hath  broken  said  covenant  whereby  the  said  A . . . .  B . . . . 

hath  sustained  damages  to  the  amount  aforesaid. 
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Or.  For  money  agreed  by  the  said  C . . . .  D . . . .  to  be  paid  by  the  said 
A . . . .  B . . . . ,  together  with  a  horse  of  the  said  C . . . .  D . . . .  in  exchange  for 
a  horse  of  the  said  A . . . .  B . . . . ,  delivered  by  the  said  A . . . .  B . . . .  to  the 
said  C . . . .  D . . . . 

Or,  For   that  the  said  C...  D ,  l)y  warranting  ahorse  to  be  then 

sound  and  quiet  to  ride,  sold  the  said  horse  to  the  said  A. . . .  B ,  yet  the 

said  horse  was  not  then  sound  and  quiet  to  ride. 

Or,  For  that  the  said  C...  D....,  in  consideration  that  the  said 
A. . . .  B. .  . .  would  supply  E. . . .  F. . . .  with  goods  on  credit,  promised  the 
said  A  ...  B . . . .  that  he,  the  said  C . . . .  I) .... ,  would  be  answerable  lo  the 
said  A . . . .  B . . . .  for  the  same  lo  the  extent  and  value  of  $75,  that  the  said 
C. . . .  D. . . .  did  accordingly  supply  the  said  E. . . .  F. . . .  with  goods  to  the 
price  of  $.59  and  upwards  :  — 

Or,  Butcher's  meat  supplied  to  you,  full  particulars  entered  in  your  pass 
l)ook  from  time  to  time,  from  27th  August,  1889,  to  12th  September,  1890. 
$•2-1.70. 

Or,  Groceries  supplied  to  you,  full  particulars  in  bills  delivered  weekly  or 
monthly.     (Dates  as  above.)     $28.49. 

Or,  Goods  supplied  to  you  out  of  my  store,  full  particulars  in  detailed 
accounts  given  to  you  with  each  purchase.    $49. 7G. 

(a)    ON    A   GUARANTY. 

A . . . .  B . . . . ,  of  ,  in  the  County  of  ,  claims  against 

C. . . .  D. . . .,  of  ,  in  the  County  of  ,  as  principal,  and  against 

E. . . .  F. . , .,  of  ,  in  the  County  of  ,  as  surety  (or  guarantor), 

$100  for  the  price  of  goods  sold  by  A ... .  B . . . .  to  C . . . .  D . . . . 

The  following  are  the  particulars  :  — 

lju..;:'nty  by  E....  F....  of  the  price  of  woollen  goods  supplied  to 
C . . . .  D . . , .  as  follows  : — 

1889,  Febr'y    2,  To  goods $  25  00 

March    3,  To  goods 10  00 

March  17,  To  goods 65  00 

Total $100  00 

(/))   ON    PROMISSORY   NOTK    AGAINST   MAKER. 

A . . . .  B . . . . ,  of  ,  in  the  County  of  ,  claims  against 

C. . . .  D. . . .,  in  the  County  of  ,  as  maker  of  a  promissory  note 

payable  to  E   . . .  F or  bearer  (or  order,  as  the  case  may  be),  of  which 

plaintiff  is  the  holder. 

The  following  are  the  particulars  : — 

To  promissory  note,  dated  1st  January,  1890  (principal). .  $50  00 

(interest)  . .        3  .39 

Total $.53  39 

(<-)   ON    A    PROMISSORY   NOTE   AGAINST   MAKER   AM)   ENDORSER. 

Same  form  of  commencement  as  (a),  ante,  against  C D. . . .,  of  , 

in  the  County  of  ,  as  maker,  and  E . . . .  F. . . . ,  of  ,  in  the 

County  of  ,  as  endorser,  of  a  promissory  note  (here  state  particulars 

as  in  form  (b\,  ante). 
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(^/)   ON    A   BII.I.   OK   EXCHANGE   AGAINST   ACCEPTOR   AND   DRAWER. 

A . . . .  B . .  . . ,  of        ,  in  the  County  of        ,  claims  against  C . . . .  D . .    . , 
of  ,  in  the  County  of  ,  as  acce])tor,  and  against  E. . . .  F. . . . , 

of  ,  in  the  County  of  ,  as  drawer  of  a  bill  of  exchange. 

The  following  are  the  particulars : — 

liill   of  exchange  for  $75,  dated   Isl  January,  1889,  drawn  l)y  the  said 

E....  F....  upon  and  accejited    by   the  said  C....  D ,  payable  three 

months  after  date. 

Principal $75  00 

Interest    2  75 


Total $77  75 

(e)   ON   A   BILL   OK   EXCHANGE   AGAINST   ACCEPTOR. 

A . . . .  B . . . . ,  of  ,  claims  of  C . . . .  D . . . . ,  of 

County  of  ,  as  acceptor  of  a  bill  of  exchange. 

The  following  are  the  particulars  : — 

Bill  of  exchange,  drawn  by  Amos  Bentley,  indorsed  r 

to  plaintiff,  accepted  by  you,  due  this  day,  17th 
June,  1890,  for $29  00 

17th  December,  to  interest,  six  months 87 


,  in  the 


Total $29  87 

(/)    ON    A    liONI). 

A B of  ,  in  the  County  of  ,  claims  of  C . . . . 

D. . . .,  of  ,  in  the  County  of  ,  $79.40  for  principal  and 

interest  due  upon  a  bond  due  to  A. . . .  B. . . . 

The  following  are  the  particulars  : — 

Bond  dated  1st  January,  1889,  condition  for  payment  to  A. . . .  B of 

$70  on  the  26th  December,  1889. 

Principal  due   $70  00 

Interest 9  40 


Total $79  40 

(i'-)   ON    A  COVENANT. 

A . . . .  B . . . . ,  of  ,  in  the  County  of  ,  (same  as  above 

form  {e)  substituting  the  word  "  covenant  "  for  "  bond  ")  to  A. . . .  B. . . . 

The  following  are  the  particulars  :-- 

Deed  dated  26th  January,  1889,  covenant  to  pay  $70   and   interest   to 
A....  B.... 

Principal  due - $70  00 

Interest 9  40 


as 


da 
ha 


Total $79  40 


aid 
lee 


the 


1  and 


.,of 
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15    rARTlCULARS  OK    PLAINTIFF'S  CI.AIM   IN   ACTIONS  OK  TORT. 

A . . . .  B . . . . ,  of  ,  claims  from  C . . . .  D . . . . ,  of  ,  $60 
for  damages.  For  that  the  said  A. . . .  B. . . .  has  suffered  damages  from  per- 
sonal injuries  to  the  said  A....    B and  damages  to   his  carriage  and 

harness,  caused  by  the  said  C. . . .  D. . . .  (c>/-  his  servant)  on  the  15th  January, 
1K92,  negligently  driving  a  wagon  and  horse  on  Talbot  .Street,  .Southwold. 

Particulars  of  Expenses. 

Charges  of  Dr.  V^anBuskirk,  surgeon $25  00 

Charges  of  Mr  Jones,  carriage-maker 10  00 

Charges  of  Robert  McCully,  harness-maker 5  00 

$40  00 
Personal  injuries 20  00 

The  said  A B claims $()0  00 

Or,  *For  that  the  said  C. . .  .D. . .  .deprived  the  plaintiff  of  and  converted 
to  his  own  use  the  following  goods  of  his,  viz,  :  — 

.Sept.  10,  1889— One  table  cloth $  3  00 

One  piano 50  00 

A  lot  of  chairs 7  00 

Total $(50  00 

Or,  *Kor  illegally  distraining  his  goods  at  No.  67  Charles  Street,  Toronto. 

Or,  'For  illegally  arresting  and  imprisoning  him  at  Colborne  Street, 
Brantford. 

Or,  *For  that  the  said  C . . . .  D . . . .  did  on  or  about  the        day  of  , 

A.D.  189       ,  at  the  Township  of  ,  unlawfully  [break  and  injure  a 

wagon  of  the  said  A . . . .  B . . . .  ]  (?r  [falsely  represent  L ....  O ....  as  fit  to 
be  trusted,  the  said  C...   D....   at  the  same  time  knowing  that  the  said 

L....  O was  insolvent,  whereby  the  said  A....  B....  was  induced  to 

give  him  credit]  or  [assault  and  beat  the  said  A. . . .  B. . . .]  (or  as  the  case 
may  be,  stating  the  tort  sued  for  in  concise  language). 

Any  of  the  foregoing  forms  of  particulars  of  causes  of  action  may  be  used 
as  forms  for  counterclaim,  reversing  the  names  of  parties. 


i 


2 


above 


15  (a)  PARTICULARS   IN   CASE  OK  DETINUE. 


rest   to 


A B ,  of  ,  states  that  C D ,  of  ,  on  the 

day  of  ,  A.D.  189     ,  unlawfully  detained  from  the  said  A. . . .  B. . . .  his 

goods  and   chattels,  that  is  to  say,  a  horse   named    "  Bob  Foster,"  also   a 
harness  and  sulky. 


The  said  A....  B....  claims  a  return  of  the  same  or  their  value,  and 
$        for  their  detention. 
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16.  i'ariicui.ars  of  cl.aim  in  action  for  damages  to  lands  hv 

Floooinc. 

(Applicable  only  to  certain  judicial  districts  under  52  Vict.,  cap.  16, 
£c  '  'ns  13  and  17,  being  "  An  Act  resjiecting  Damage  to  Lands  by  Flooding 
ic,  I  le  new  Districts.") 

(This  form  can  only  be  used  when  the  proceeding  is  by  ordinary  summons) 
(comniencement  same  as  in  form  ante  15). 

1.  .  •  hat  the  defendant  constructed  a  <lrain  and  flooded  4  acres  of  the 
piaintii'T's  l.i.nd?,  being  Lot  No.  ,  in  the  concession,  and  thereby  has 
done  damr.fje  to  the  plaintiff  to  the  extent  of  $20,  of  which  damages  the 
following  are  the  particulars  : — 

4  acres  of  land  rendered  useless   $10  00 

Value  of  crop  of  oats  on  the  land 10  00 

Total ; $20  00 

A...,  B 

P/aiiit/^l/'. 

2.  For  that  the  defendant  is  a  mill  owner  (or  a. person  engaged  in  lumber- 
ing), and  has  caused  damage  to  lands  of  the  plaintiff  by  overflowing  the  same 
for  the  purpose  of  driving  logs  (or  timber  or  a  sawmill)  to  the  amount  of  $20. 
which  he  claims  from  the  defendant.     (See  52  Vict.,  chap.  16,  sections  13  and 


17.  Form  or  Particulars  ok  Claim  in  Case  of  a  Suit  Entered 

Under  Section  82. 

(Same  in  all  respects  as  forms  14  to  16,  with  the  following  conclusion  : 
"And  the  plaintiff  enters  this  suit  and  claims  to  have  it  tried  and  determined 
in  this  court,  because  the  place  of  sitting  thereof  is  the  nearest  to  the 
residence  of  the  defendant.") 


18.  Particulars  in  Actions  against  a  Clerk  or  Bailiff   and  His 

Sureties. 
No.        ,  A.D.  18    . 

Henry  Bray,  of  ,  claims  of  John  Noakes,  Clerk  {or  Bailiff)  of  the 

Division   Court   for   the   County   of  ,  and   of  E . . . .    F . . . . , 

of  ,  and  G....    L....,  of  (sureties  for  and    parties  with 

the  said  John  Noakes  to  a  covenant  for  the  due  performance  of  the  duties  of 
his  said  office),  the  sum  of  for  moneys  had  and  received  by  the 

said  John  Noakes  as  such  Clerk  (or  Bailiff)  as  aforesaid,  in  a  certain  cause  in 
the  said  Division  Court,  wherein  the  said  Henry  Bray  was  plaintiff, 

and  one  H. . . .  S. . . .  was  defendant,  to  and  for  the  use  of  the  said  Henry 
Bray,  the  payment  whereof  the  said  John  Noakes  unduly  withholds.  And  also 
(stating  in  like  manner  any  other  similar  c/am)— [or  the  sum  of  for 

damages  sustained  by  the  said  Henry  Bray  through  the  misconduct  (or  neglect) 
of  th ;  said  John  Noakes  in  the  performance  of  the  duties  of  his  said  otifice  : 
For  .hat  on  the  day  of  ,  at  (describe  in  ordinary 

laitgiiage  the  neglect  or  misconduct,  whereby  the  damage  was  occasioned)  ]. 

HENRY  BRAY. 
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19.  Defences. 
( Title  of  Court  and  Style  of  Cause. ) 

Take  notice  that  I  will  admit,  on  the  trial,  the  first,  second,  and  third  items 
of  the  plaintiff's  particulars  to  be  correct  {or  the  signing  or  endorsement  of  the 
promissory  note  sued  upon  {or  as  the  case  may  l>e),  or, 

Take  notice  that  I  dispute  the  claim  of  the  plaintiff  {or  here  specify  all  or 
any  of  the  grounds  of  defence,  statutory  or  otherwise,  set  forth  in  the  form  Jor 
clerk's  notices). 


Dated  this 


day  of 


,  A.D.         189 


To  the  clerk  of  the  court  and  to  the  said  plaintiff. 


X....  Y.., 


In  actions  against  an  executor  or  administrator  : 

(1)  The  defendant  does  not  admit,  but  denies  the  plaintiff's  claim. 

Or,  (2)  The  defendant  admits  the  plaintiff's  claim,  but  not  the  assets. 

Or,  (.3)  The  defendant  admits  assets,  but  not  the  plaintiff's  claim. 

Or,  (4)  The  claim  is  barred  by  the  Statute  of  Limitations. 

Or,  (5)   Payment  was  made  by  deceased. 

Or,  ((5)  The  claim  is  fraudulent  in  the  following  particulars  : 

(Here  set  out  particulars  briefly.) 

Or,  (7)  The  defendant  is  entitled  to  a  set-off,  of  which  the  following  are  the 
particulars  : — 

(Here  show  particulars.) 

Or,  (8)The  claim  was  released  by  deed  dated  the  day  of  189     . 

Or,  (9)  Notice  was  given  and  assets  distributed  under  Revised  Statutes  of 
Ontario,  chapter  110. 

Particulars  of  the  notice  : 

Advertisement   in   the   Chronicle    newspaper,  of    January   10th,    1890 ; 
Toronto  Mail,  5th  January,  etc. 

(Here  set  forth  the  titles  of  the  papers  and  dates  of  issue  in  which  the 
advertisements  were  inserted.) 

(Sgd.)  A....  B 

Defendant. 


In  the 
No.       ,  A.D.  18 


20.  Set-Off. 

{Style  of  Cause.) 
Division  Court  in  the 


{Style  of  Cause.) 


County  of 


Take  notice  that  I  intend  to  a.ail  myself  of  the  law  of  set-off,  and  at  the 
hearing  of  this  cause  will  claim  a  set-off  against  the  plaintiff's  demand,  the 
particulars  of  which  set-off  are  hereto  annexed,  or  (hereunder  written). 

Dated  the  day  of  ,  A.D.  18      . 


To  the  above-named  plaintiff  and  to  the 
clerk  of  the  said  court. 


CHARLES  DYKE, 

Defendant. 


•; 


4 
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21.  Counterclaims. 


In  the  Division  Court  in  the  County  of 

Between  A B Plaintiff, 

and 
C . . . .  D . . . . ,  Defendant. 

The  promissory  note  was  given  as  the  consideration  for  a  horse  sold  by  the 
plaintiff  to  the  defendant. 

The  plaintiff  warranted  the  horse  to  be  sound,  but  it  was  wholly  unsound 
and  of  no  value. 

The  defendant  counterclaims  damages  for  breach  of  warranty  $100. 

The  defendant  disputes  (or  admits)  the  plaintiff's  claim. 

The  plaintiff  was  indebted  to  one  John  Orr  in  $100  on  account  of  goods 
sold  and  delivered  by  the  said  John  Orr  to  the  plaintiff,  a  statement  which  is 
as  follows,  viz.  : — 

(Here  copy  the  account.) 

The  plaintiff  by  writing  assigned  the  said  account  to  the  defendant  on  the 
third  day  of  June,  18     ,  before  this  suit. 

The  defendant  counterclaims  $100. 

The  defendant  has  suffered  damage  by  the  plaintiff's  breach  of  a  contract 
for  the  sale  and  delivery,  by  the  plaintiff  to  the  defendant,  of  100  tons  of 
Pennsylvania  cannel  coal  at  $5  per  ton,  F.O.B.  at  Port  Stanley,  by  equal 
monthly  deliveries  over  the  first  five  months  of  1892. 

The  April  and  May  instalments  were  not  delivered. 

Particulars  of  the  damages  are  as  follows  : — 

Difference  between  the  market  price  in  April  and  May  and  the  contract 
price,  at  $2.50  per  ton  on  forty  tons  =  $100. 

The  defendant  counterclaims  $84  arising  from  the  following  facts  : — 
Downs  &  Company  contracted  with  the  plaintiff  to  erect  certain  buildings 
for  him  in  the  City  of  St.  Thomas,  at  a  schedule  of  prices,  and  to  complete 
them  by  the  1st  October,  1891.  The  plaintiff  entered  into  possession  of  them. 
At  that  time  there  was  due  from  the  plaintiff  to  Downs  &  Company,  in 
respect  of  the  contract,  a  balance  of  $84,  and  all  conditions  had  been  per- 
formed and  all  times  had  elapsed  necessary  to  entitle  Downs  &  Company  to 
recover  that  sum  from  the  plaintiff. 

By  deed  of  the  5ih  November,  1892,  Downs  &  Company  assigned  to  the 
defendant  all  their  interest  in  the  debt  of  $84,  and  on  the  6th  November  the 
defendant  gave  the  plaintiff  notice  of  the  assigni.'cnt,  but  the  plaintiff  never 
paid  the  debt. 

The  defendant  says  that  the  contract  contained  a  clause,  whereby  it  was 
provided  that  the  plaintiff  should  complete  the  work  by  the  31st  March,  1889, 
and  in  default  thereof  should  pay  the  defendant  $2  for  every  subsequent  day 
during  which  the  work  should  remain  unfinished,  and  it  so  remained  un- 
finished for  31  days  to  the  1st  of  May,  the  defer;.'  nt  counterclaims  $62. 

The  plaintiff's  claim  is  for  a  horse  sold  by  the  plaintiff  to  the  defendant  for 
$75.  The  plaintiff  warranted  the  horse  to  be  sound  and  good  to  work,  but  it 
was  unsound  and  balky. 

The  defendant  in  due  time  tendered  the  horse  back  to  the  plaintiff  in 
liquidation  of  the  debt,  but  the  defendant  refused  to  accept  the  horse  or  to 
cancel  the  sale  or  any  part  of  the  debt. 


ani 


lir, 
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The  defendant  sold  the  horse  at  public  auction  for  $25  without  warranty, 
that  being  the  best  price  he  could  obtain  for  the  horse,  and  counterclaims 
$()0,  as  an  equitable  defence,  and  for  a  breach  of  warranty,  and  for  the  keep 
of  the  horse  and  expenses  of  sale  ;  and  pays  the  $15  into  court. 

On  the  20th  day  of  July,  1889,  the  plaintiff  unlawfully  assaulted,  beat, 
and  wounded  the  defendant,  whereby  he  became  sick,  sore  and  injured,  and 
was  unable  to  follow  his  employment,  and  so  remained  for  three  weeks. 

The  defendant  was  obliged  to  employ  a  surgeon  to  heal  his  wounds,  and 
to  administer  medicines  during  his  sickness  and  thereby  incurred  expense. 

The  defendant  counterclaims  for  $()0  damages. 

The  plaintiff  claims  wages  for  work  done  for  the  defendant  under  an  entire 
contract  to  serve  him  during  the  five  summer  months  of  1890,  from  the  begin- 
ning of  the  spring  work  until  the  end  of  the  harvest,  at  $25  per  month  and 
board  and  washing.  Before  the  termination  of  the  contract,  the  plaintiff, 
without  leave  of  the  defendant,  wrongfully  quitted  work,  and  left  his  employ 
without  cause. 

The  defendant  was  obliged  to  employ  other  workmen,  and  suffered  loss 
by  being  obliged  to  pay  larger  wages  to  laborers  during  harvest  time,  and 
counterclaims  for  $35. 


.J 


:i 


AFFIDAVITS  AND  OATHS. 

22.  General  Form  ok  Heading  an'o  Conclusion  ok  Akkidavits. 
(Except  where  otherwise  given.) 


In  the  Fifth  Division  Court  in  the  County  of  Brant. 

Between  Aaron  Burr,  Plaintiff, 
and 
Charles  C.  Dyke,  Defendant. 

I,  Aaron  Burr,  of  Paris,  in  the  County  of  Brant,  cordwainer,  make  oath 
and  say  as  follows  :  — 


Sworn  at   Paris,  in    the   County  of 
Brant,  this  day  of 

one  thousand  eight  hundred  and 


Before  me 
'4 


(Signature.) 


Clerk. 
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23.  Akfiimvit  for   Leave  to  Sue  a  Party  Resiuinc;  in  an 
Adjoining  Division. 


In  the 


Division  Court  in  the  County  of 


mn 


I,  A. . . .  B. . . .,  of  ,  Veoman,  (or  I,  E ....  F of  , 

Yeoman,  agent  for  A. . . .  B. . . . ,  of,  etc.,)  make  oath  and  say  : — 

1.  That  I  have  a  cause  of  action  against  C , . . ,  D, . . . ,  of  , 
Yeoman,  who  resides  in  the                     Division,  in  the  County  of 

(//  by  as;eiil,   "That   the  said  A....  B....  has  a   cause  of  action  against 
C . . . .  D . . . . ,  of  ,  Yeoman. ") 

2.  That  I  (or  the  said  A. . . .  B. . . . )  reside  in  the  Division,  in  the 
County  of 

3.  That  the  distance  from  my  residence  (or  from  the  said  A . . . .  B . . . .  's 
residence)  to  the  place  where  this  court  is  held  is  about  miles,  and 
to  the  place  where  the  court  is  held  in  the  Division  in  the  County 
of                is  about                    miles. 

4.  That  the  distance  from  the  said  C...  D. ..  .'s  residence  u  the  place 
where  the  court  is  held  in  the  division  where  he  resides  is  about  miles, 
and  to  the  place  where  this  court  is  held  about            miles. 

5.  That  the  said  division  and  this  division  adjoin  each  other,  and  that  it 
will  be  more  easy  and  inexpensive  for  the  parties  to  have  this  cause  tried  in 
this  division  than  elsewhere. 


Sworn,  etc. 


A....  B....  (orE....  F....). 


24.  AiKi davit  for  Leave  to  Sue  in  a  Division,  Adjoining  One 
in  which  Dehtors  Reside,  Where  There  are  Several. 


In  the  Division  Court  in  the  County  of 

I,  A  . . .  B . . . . ,  of  ,  Yeoman,  make  oath  and  say,  (or  E . . . .  F . . . . , 
of  ,  Yeoman,  agent  for  A. . . .  B of,  etc.,)  make  oath  and  say  :  — 

1.  That  I  have  (or  that  the  said  A . . . .  B . . . .  has)  a  cause  of  action 
respectively  against  each  of  the  debtors  named  in  the  first  column  of  the 
schedule,  on  this  affidavit  indorsed. 

2.  That  the  columns  in  the  said  schedule,  numbered  respectively  1st, 
2nd,  3rd,  4th,  5th,  Gth,  and  7th,  are  truly  and  correctly  filled  up,  according 
to  the  best  of  my  knowledge  and  belief. 

3.  That  the  divisions  named  in  the  second  and  third  columns  of  the 
said  schedule,  opposite  e.ich  debtor's  name,  respectively  adjoin  each  other. 

4.  That  it  will  be  more  easy  and  inexpensive  for  the  parties  to  have  the 
said  causes,  respectively,  tried  in  this  division  than  elsewhere. 


Sworn,  etc. 


B....  (orE....  F....). 


FORMS — Al'FIDAVITS. 


•J  11 


St 


he 


.  s 
nty 

lace 
iles, 


at  It 
;d  in 


)NF. 


;ay  :- 

action 
of  the 


ly  Isl, 
:ording 


of  the 
her. 

ave  the 


> 

Q 


H 

l-H 

w 

tax 

H 

l-H 

O 
H 

Q 

Si 
D 

'-^ 

^^ 

a 
u 

73 


o 
u 


|2.SS 

0              •-• 

>i:  iu2-S 

miles 
esidenc 
urt    he 
here  d< 

■5 

t* 

^ 

^i 

Number  of 
debtor's   r 
where     co 
division  w 
resides. 

-H 

g  0  c  0 

0  "■"  " 

>^S2-3 

";     C     4J     r 

U    U  J3 

.■::-3       UT3 

f  m 
resi 
urt 
■her 
nee 

00 
1^ 

U9 

umber  01 
rbtor's 
rhere    co 
ivision  w 
e  comnic 

^•o  f-c^ 

E2.5.S 

0  .,      3 

u   1>        -i) 

<-    UT3 

^    C-^  J3T3 

of  mile 
's  reside 
court   hi 

in  whic 
mmenee 

^ 

^-t 

1-1 

10 

ber 
itor 
re    1 
ion 
eco 

Num 
cred 
whe 
divis 
to  b< 

S  82-g 

i   WJ3J3 

■■/!  "3  „   -S     . 

::;  ij  ::  3  i» 

erofm 
or's  r 
ere  co 
ision  i 
r  resid 

■5 

s 

(N 

J.SjC  >  0 

e-g  s-35 

3  S  0  c  il 

X 

D      ' 

41 

0 

-ss 

•£« 

c  u 

.sS 

aoS 

•H 

■0 

di« 

d't/5 

eo 

S'« 

55° 

^•0 

c  '• 

e  >^ 

c  >. 

.2  ^ 

.2  c-a 

.2  c 

•-J 

v:   3  - 

.«!   3 

>u 

■>   0   0 

>   0 

Q'^ 

50  s 

S" 

•a  A 

1> 

1> 

.iii 

■5  ■= 

Is   ' 

.E  u 

J3  " 

.eI 

CC.S 

CO  E 

1 

At 

Z  0 

Z-aV, 

c  >. 

c  >% 

o.a  « 

0  *-• 

0  ti 

•r3       u 

••5  c 

._.  c 

.£  u  c 

.S    3 

.2  3 

Q    A   E 

>    0 

>  0 

•qU 

•qU 

1         ""2 

1            '^  '^ 

0  0 

rt  c 

oe.ofSaltfiee 
ty  of  Wen 
1,  Yeoman. 

;  name,  pi 
dence,    a 
n. 

r  d    Roe, 

County 

,  Esquire. 

-I^'5!.2 

2oS 

-^  c  a 

0  i.s 

Q  =■= 

0°" 

§c3g 

u  0  s 

^•1 


^^ 


3 


"i 


!12 


FORMS— AFFIDAVITS. 


20.    All'lDAVn     FOR    AlTACIIMKNT    ACAINST    AllSrONDlNii    DKHTOR. 

( If  made  after  suit  toiinncih  ed,  insert  style  of  court  and  cause. ) 


I,  A....  U...  ,,  of  thu 
etc. ,  agent  for  the  s.iiil  A , . 


,  in  the  County  of  (or,  I,  K. . . .  F. 

B . . . . ,  of,  etc. ),  make  oath  ami  say  :  — 


1.  I'hat  C. . . .  O.  . . .,  of  (o;- late  of)  ,  in  the  County  of  ,  is 

justly  and  truly  indebted  to  me  (or  to  the  said  A  ...  H. . . . )  in  the  sum  of 
dollars  and  cents  (the  amount  here  slated  must  not  exceed  $1(K),  or  be 
less  than  $4.  If  the  claim  is  fvr  a  sum  in  excess  <j/'$l(M),  such  excess  must  be 
abandoned,  unless  the  claiin  he  for  the  recoTcry  of  a  debt  or  money  demand,  the 
amount  or  balance  ofxvhich  does  not  exceed  $200,  and  the  amount  '  i^inal 
amount  of  the  claim    is   ascertained  by  the  sii^nature  of  the  de^  t :  see 

actions  70  and  24\),  '2')'))  on  a  promissory  note  fur  the  piyment  of  liars 


D. 


payable  to  me  (or  me  said 


by  me 
A.... 
said  C , 


(or 
H.. 


the    said 

.  . )  to  the 

U....; 


B....)   having 
D ,  at  his 


and  rents,  nuvle  by  the  said  C. 

A . . . .  B . . . . )  at  a  day  now  past  ; 

Or,  For  goods  sold  and  delivered, 

Or,  I'or  goods  bargained  and  sold. 

Or,  For  crops  bargained  and  sold, 

Or,  P'or  money  lent. 

Or,  F"or  money  paid  for  the  said  C . . . .  I) . 

Or,  For  and  in  respect  of  my  (or  the  said  A . . 
relinquished  and  given  up  to  and  in  favor  of  the  said  C. 
request,  the  benefit  and  advantage  of  work  done,  an<l  materials  found  and 
provided,  and  moneys  expended  by  me  (or  the  said  A  ...  H.  ..)  in  and 
about  the  farming,  sowing,  cultivating,  and  improving  of  certain  land  and 
premises ;    

Or,  Vox  the  use  by  the  said  C...  I) by  my  permission  (or  hylhe 

permission  of  the  said  A. . . .  B. . . .),  of  messuages  and  lands  of  me  (or  the 
said  A....  B....); 

Or,  For  the  use  by  the  said  C. . . .  D. , . .  of  pasture  land  of  me  ("/-  >'.ie 
said  A. . . .  B. . . . ),  and  the  eatage  of  the  grass  and  herbage  thereon,  by  the 
permission  of  me  (or  the  said  A . . . .  B . . . . ) ; 

Or,  For  the  wharfage  and  warehouse  room  of  goods  deposited,  stowed, 
and  kept  Ijy  me  (or  the  said  A . . . .  B. . . .)  in  and  upon  a  wharf,  warehouse, 
and  premises  of  me  (or  the  said  A . . . .  B . . . . )  for  the  said  C . . . .  D . . . . ,  at 
his  request ; 

Or,  For  horse  meat,  stabling,  carej  and  attendance  provided  and  bestowed 
by  me  (or  the  said  A. . . .  B. . . .)  in  feeding  and  keeping  horses  for  the  said 
C. , . .  r  , . . . ,  at  his  request ;  or,  for  work  done  and  materials  provided  by 
me  (or  ihe  said  A . . . .  B . . . . )  for  the  said  C. . . .  D . . . . ,  at  his  request ; 

Or,  For  expenses  necessarily  incurred  by  me  (or  the  said  A B. . . . )  in 

attending  as  a  witness  for  the  said  C...  D....,  at  his  request,  to  give 
evidence  upon  the  trial  of  an  action  at  law  then  depending  in  the  Court, 


F.. 


defendant 


for  my  use  (or  for  the 

. .  D. . . .  to  me  on  an 

.  on  an  account  stateil 


wherein  the  said  C . . . .  D . . . .  was  plaintiff  and  one  E 

Or,  E'er  money  received  by  the  said  C . . . .  D 

use  of  the  said  A . . . .  B ) ; 

Or,  For  money  found  to  be  due  from  the  said  C. 
accourf  stated  between  us  (or  to  the  said  A. . . .  B. . . 
between  them)  (or  other  cause  of  action,  statiti,^  the  same  in  ordinary  and 
concise  language.  See  form  ante  14  for  causes  of  action  in  matters  of  debt  or 
contract). 

2.  I   further   say   that    I   have  good    reason   to   believe,  and   do   verily 

believe,  that  *  the  said  C . . . .  D with  intent  and  design  to  defraud  mo 

(or  the  said  A B. . . . )  of  my  (or  his)  said  debt,  hath  absconded  from  this 

province,  leaving  personal  property  liable  to  seizure  under  execution  for  debt 
in  the  said  County  of  *. 


KOKMS— AKMDAVns. 


11;; 


{Or  instead  of  in  alter  hctweeii  the  a  terisks  .) 

The  saidC...  I)....  is  attempiiiipj  to  romove  his  personal  property, 
liable  to  seizure  under  t'xeciilioii  for  debt,  nut  of  this  province,  or  from  the 
('ounty  of  to  the  C-'ounly  of  in   tiiis   province,  with  intent  ai;d 

tiesifjn  to  defraud  me  (or  the  said  A . . . .  H. . . .)  of  my  (('/  his)  said  debt  ;  {or, 
the  said  C'. . . .  1). . . .  keeps  concealed  in  the  County  of  in  this  juovince 

to  avoid  service  of  process,  with  intent  and  desijjn  to  defraud  me  {or  the  said 
A.  .  .  .  15.  .  .  . )  of  my  {or  his)  said  debt. 

\\.  That  this  atfidavit  is  not  made  by  nie,  nor  the  process  thereon  to  lie 
issued,  from  any  vexatious  or  malicion-  motive  whatever. 

Sworn,  etc.  A B 


27.    AiriDAVIl'    FOR    AriAClIMKNI'   Ac.AINsr   AN    AllSCONDINC    Dehtok 

WiiKKic  rm-;  Dkmi    is  ovkr  $100. 
{Insert  titu-  of  Court  ami  Style  of  Cause.) 
Commence  as  in  the  preceding  form  ("JO). 

Insert  after  the  words  "indebted  to  me  (or  the  said  A H )"  in  the 

sum  of  on'j  hundred  and  dt)llars  {or  two  hundred  dollars)  for  principal 

money  on  a  jiromissory  note  (or  the  balance  due  on  a  jironiissory  note)  made 
by  the  .said  C . . . .  1)....,  whereby  he  promised  to  pay  to  me  (or  the  said 
A. . . .  B. . . .)  or  bearer  the  sum  of  $  at  a  day  now   past   (if  the  note  is 

jiayable  to  order,  substitute  for  the  foregoing  words,  "or  bearer,"  the  words 
"or  order"),  which  note  was  duly  transferred  (or  endorsed)  to  me  (or  ihe  said 
A, . . .  B. . . .),  and  is  now  ilue  and  unpaid. 

[If  the  debt  is  a  money  demand  other  than  a  promissory  note,  state  it 
according  to  the  fact,  as  in  form  ('JO)],  but  add  that  the  amount  of  the  said 
debt  (or  money  demand),  or  the  original  amount,  or  the  balance  due  thereon, 
does  not  exceed  $200  for  principal  money,  and  has  been  ascertained  by  the 
signature  of  the  said  C . . . .  U . . . .  (or  of  B . . . .  K . . . . ,  the  person  whom  as 
executor  (or  administrator)  the  said  C...  D....  represents).  [Conc/nde  as 
in  the  '2nd  and  'ird  paragrapiis  of  the  next  preceding  form.^ 

(See  section  70.) 


28.  Ai'FinAviT  oi'  Servicb  oi'  Summons. 

O  (Commence  as  in  form  22.) 

I,  Lachlin  Weir,  Bailiff  of  the  First  Division  Court  of  the  County  of 
Oxford  (or  of  the  said  court,  or  of  the  Third  Division  Court  of  the  County  of 
Kent),  n  .,':...-  -^ath  and  say  :  —That  I  did,  on  the  day  of  ,  1*^     ,  duly 

serve  the  above-named  defendant  with  a  true  copy  of  the  summons,  notices, 
and  warnings  therein,  and  endorsed  thereon,  and  the  particulars  of  claim 
'therewith  in  this  cause,  by  delivering  the  same^ 
personally  to  the  said  defendant  {or  defendants) 
(or,  if  hut  one  serried,  "  to  C . . . .  D . . . , ,  one  of 
said  defendants ")  (or,  if  the  sendee  was  not 
personal,  state  how  and  on  whom  served),  by 
delivering  the  same  to  his  wife,  or  to  his  servant, 
or  to  one  Henry  Roe,  wlio  is  a  grown  person  and 
an  inmate  of  and  at  the  defendant's  dwelling  house 
or  usual  place  of  abode,  trading  or  dealing  (see 
section  99  oft/ie  Act),and  that  I  necessarily  travelled 
miles  to  make  such  service. 
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(Or  this  form  may  be  used  when  the  affidavit  is  endorsed  on  the  summons:) 

1  swear  that  this  summons  and  claim  therewith  were  served  by  me  on 
the  day  of  ,  by  delivering  a  true  copy  of  both,  personally,  to 

the  defendant  (or  to  the  wife  or  servant  of  the  defendant,  or  to  Henry  Roe,  a 
};rown-up  person,  being  an  inmate  of  and  at  the  defendant's  dwelling  house, 
or  usual  place  of  abode,  trading  or  dealing),  and  that  I  necessarily  travelled 
miles  to  do  so. 

.Sworn,  etc.  V . . . .  W 

Bailiff. 

N.B. — This  affidavit  must  not  be  prepared  in  a  perfunctory  way.  In  all 
cases  it  must  be  prepared  by  the  clerk,  and  with  care,  as  to  its  correctly  and 
amply  complying  with  the  statute  in  every  respect. 


•29.  Akfidavit  OK  Skrvice  OF  Summons  ON  AN  AHscoNniNc.  Dkbtou  nv 

Leavinc.  Copy,  etc.,  with  Person  Dweij.ino  at 

His  Last  Place  of  Abode. 

(Commence  as  in  form  22.) 

1.  That  I  did  on  the  day  of  ,  A.D.  18     ,  serve  (namint^^ 

him)  the  above-named  defendant  in  this  cause  with  the  within  (or  "annexed' ) 
summons,  notices  and  warnings  therein,  and  the  particulars  of  claim  therewith 
in  this  cause,  by  delivering  a  true  copy  of  ea^h  to  and  leaving  them  with 
(naming  the  person),  at  the  last  place  of  abode  in  this  province,  of  the  above- 
named  defendant,  and  that  at  the  time  of  such  service  the  said  (naming  the 
person  to  whom  papers  delivered)  was  dwelling  at  the  defendant's  said  last 
place  of  abode,  and  that  I  necessarily  travelled  miles  to  make  such 

service. 

Sworn,  etc. 


HO.  Affidavit  OF  Service  of  Summons  on  an  Abscondinc,  Debtor  hv 
Leavinc,  Copy,  etc.,  at  Last  Place  of  Abode  or  Dwelling 

of  Debtor,  no  Person  Beinc.  There  Found. 
(Commence  as  inform  22.) 

1.  That  I  did  on  the                day  of  ,  A.D.  18     ,  serve  (naming 

him)  the  above-named  defendant  in  this  cause  with  the  within  (or  "annexed") 
summons,  notices  and  warnings  therein,  and  the  particulars  of  claim  therewith 
in  this  cause,*  by  leaving  a  true  copy  of  each  at  the  last  place  of  abode  and 
dwelling  of  the  defendant  in  this  province,  and  that  at  the  time  of  so  leaving 
them  there  no  person  could  be  there  found,  and  that  I  necessarily  travelled 
miles  to  make  such  service. 
Sworn,  etc.  

81.  Affidavit  of  Service  of  Summons  on  an  Abscondino  Debtor  by 
Leaving  Copy,  etc.,  at  His  Last  Place  of  Trade  or  Dealing. 

(Commence  as  in  last  form  down  to  asterisk  *  and  proceed :) 

By  delivering  a  true  copy  of  each  to  and  leaving  them  with  (naming  the 
person)  at  the  last  place  of  trade  and  dealing  of  the  above-named  defendant  in 
this  province,  and  that  at  the  time  of  such  service  the  said  (naming  the  person 
served)  was  dwelling  at  the  defendant's  said  last  place  of  trade  and  dealing, 
and  that  I  necessarily  travelled  miles  to  make  such  service. 

Sworn,  etc. 
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32.  Akkidavit  ok  Execuiion  ok  Confession. 

{Commence  as  inform  22.) 

I,  ,  Clerk  (or  Bailiff)  of  the  Division  Court,  in  the  County  of 

{or  of  the  said  court),  make  oalh  and  say  : — That  I  saw  the  above 
{or  annexed)  confession  duly  executed  by  the  defendant,  and  that  I  am  a 
subscribing  witness  thereto,  and  that  I  have  not  received,  and  that  I  will  not 
receive,  anything  from  the  plaintiff  or  defendant,  or  any  other  person,  except 
my  lawful  fees,  for  taking  such  confession,  and  that  I  have  no  interest  in  the 
ilemand  sought  to  be  recovered  in  this  action. 


X. 


Sworn  before  me,  etc. 


{orW....  W....). 


\ 


33.  Akkidavit  kor  Judgment  Summons  under  the  Proviso 
Contained  in  Section  235. 

(Title  of  Court  and  Style  of  Cause.) 

I,  ,  of  the  of  ,  in  the  County  of  and 

Province  of  Ontario,  ,  make  oath  and  say  : — 

1.  That  I  am  the  above-named  plaintiflF  (or  "  the  solicitor  or  agent  "  for 
the  above-named  plaintiff,  as  the  case  may  be)  in  this  cause. 

2.  That  judgment  was  recovered  in  ihis  cause  on  the  day  of  , 
in  the  year  of  our  Lord,  189  ,  for  the  sum  of  dollars,  debt  (or 
"  damages"  or  "costs,"  as  the  case  may  be),  and  the  sum  of  dollars 
for  co.sts  of  suit,  and  that  the  whole  {or  dollars,  "  part  ")  of  the  said 
judgment  remains  unsatisfied. 

.3.  That   I   believe  C...   D the   defendant,  sought  to  be  examined 

herein,  is  able  to  pay  the  amount  due  in  respect  of  the  said  judgment,  or 
.some  part  thereof  (or  "that  C...  D....,  the  defendant,  sought  to  be 
examined  herein,  has  rendered  himself  liable  to  be  committed  to  gaol  under 
The  Division  Courts  Act "). 

Sworn,  etc.  A. . . .  B. . . . 


34.  Affidavit  against  a  Judgment  Debtor  under  Section  239. 

(Insert  title  of  Court  and  Style  of  Cause. ) 

I,  A . . . .  B . . . .  ,  of  in  the  County  of         ,  Merchant,  make  oath  and 

say  as  follows  : — 

1.  That  I  am  the  plaintiff  (or  the  solicitor  or  agent  of  the  plaintiff)  in  this 
cause,  and  have  a  personal  knowledge  of  the  facts  hereinafter  set  forth. 

2.  Ihat  the   plaintiff  recovered  judgment   against  the  defendant  in  this 
cause  on  the  day  of  ,  A.D.  18     ,  for  the  sum  of  dollars,  and 

cents,  which  is  still  wholly  (or  partly)  due  and   unpaid  (sfnte  how 
much). 

3.  That  the  defendant  was  summoned  and  examined  as  a  judgment  debtor 
on  the  day  of        ,  A.D.  18       ,  upon  the  application  and  at  the  suit  of 

,  being  a  creditor  of  the  said  defendant  (or  if  of  this  plaintiff'  then 

state  it),  and  after  his  said  examination  was  discharged  by  the  judge. 

4.  That  the  defendant  resides  in  the  County  of 

5.  That  the  following  fact';  which  were  not  then  before  the  court,  upon 
the  said  examination,  have  since  come  to  my  knowledge  {here  state  the  facts). 


\' 


1: 


1 


■; 
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■:tf 

4 
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6.  That  the  said  defendant  did  not  at  the  said  examination  make  a  full 
disclosure  of  his  estate,  effects,  and  debts  ,  because  (/lere  state  in  what 

respect  the  defendant  did  not  viake  such  disclosure),  and  the  reasons  for  making 
this  statement  are  [here  fully  state  the  reasons  of  the  deponent  for  making  the 
allegation). 

Or,  instead  of  the  foregoing  paragraphs,  Nos.  5  and  6,  state: 

That  since  the  said  examination  the  said  defendant  hath  acquired  the 
means  of  paying  the  said  judgment  or  some  part  thereof  (/i^rij  state  what  the 
means  were  and  how  the  deponent  is  aware  of  the  facts  stated  as  to  the  defendant 
having  acquired  such  means). 


Sworn,  etc. 


B. 


35.  Affidavit  of  Execution  of  any  Instrument. 

( Title  of  Court  and  Style  of  Cause.) 

I,  O. , . .  P. . . .,  of  the,  etc.,  make  oath  and  say  : — That  on  the 

day  of  ,  A.D.  18     ,1  was  present  and  saw  G . . . .  H . . . . 

and  K....  L....  {as  the  case  maybe)  duly  sign  and  execute  the  annexed 
award  (or  bond  or  other  instrument). 

That  I  know  the  said  persons  who  so  signed  and  executed  the  said  , 

and  I  am  a  subscribing  witness  to  the  execution  of  the  same  by  them  respect- 
ively. 

Sworn,  etc. 


36.  AFFIDAVIT  for  Revival  of  Judcmen". 

( l^itle  of  Court  and  Style  of  Cause.) 

I,  A ... .  B . . . . ,  of  the  of  ,  in  the  County  of  , 

Yeoman,  make  oath  and  say  as  follows  : — 

1.  On  the  day  of  ,  A.D.  18  ,  I  recovered  a  judgment 
of  this  court,  against  the  above-named  defendant,  for  $  debt  (endam- 
ages), and  $            costs  of  suit. 

2.  No  part  of  said  moneys  so  recovered  has  been  paid  or  satisfied,  and  the 
said  judgment  remains  in  full  force  (or,  the  sum  of  $  ,  part  only  ■of  said 
moneys,  has  been  paid,  and  the  judgment  remains  in  full  force  as  to  the  residue 
of  the  said  moneys  so  recovered  tiiereby). 

3.  I  am  entitled  to  have  execution  of  the  said  judgment  and  to  issue  execu- 
tion thereupon  for  the  :.um  of  $  ,  as  I  verily  believe. 

.Sworn,  etc. 

Memo. — If  the  aflidavit  be  m.ide  by  the  plaintiff's  attorney  or  agent,  make 
the  necessary  alterations  in  the  above  form  and  add  :  — 

4.  I  am  the  duly  authorized  attorney  (or  agent)  of  the  plaintiff  iii  this  mat- 
ter, and  have  a  personal  knowledge  of  the  facts  herein  set  forth. 


Sworn,  etc. 


B. 
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37.  Afi-idavit  on  Application  of   Exfxutok  or  Adminisirator  to 

Revive  a  Judcment. 

( Insert  title  of  Court  and  Style  of  Cause. ) 


I,  Aaron  Barr,  of,  etc.,  make  oath  and  say  as  follows  :  — 

1.  On  the  day  of  ,  A.D.  18  ,  the  plaintiff,  now  deceaseil, 
recovered  a  judgment  of  this  court  against  the  defendant  above  named  for 
$            debt,  and  $            costs  of  suit. 

2.  That  no  part  of  the  said  judgment  so  recovered  has  been  paid  or  satis- 
fied, and  the  said  judgment  remains  in  full  force  (or  the  sum  of  $  ,  part 
only  of  the  said  moneys,  has  been  paid,  and  the  said  judgment  remains  in  full 
force  for  the  residue). 

3.  That  I  was  {or  Charles  Fox,  of  the  Town  of  ,  in  the  County 
of  ,  Yeoman,  was)  on  the  day  of  ,18  ,  duly  appointed 
the  executor  (or  administrator)  of  the  property  of  the  said  deceased  plaintiff. 

4.  That  I  am,  as  such  executor  (or  administrator),  entitled  (or  the  said 
Charles  Fox  as  such  executor  or  administrator  is  entitled)  to  have  execution  of 
the  said  judgment,  and  to  have  execution  issued  thereupon,  as  I  verily  iielieve, 
for  the  sum  of  $ 


Sworn,  etc. 


B. 


38.  Affidavit  for  Revival  of  Judgment  against  an  Executor  or 

Administrator. 

(Insert  title  of  Court  and  Style  of  Cause. ) 


I,  Aaron  Barr,  of  the  Town  of  St.  Marys,  in  the  County  of  Perth,  Yeoman 
{if  the  affidavit  he  made  by  the  plaintiff'' s  solicitor  or  agent  make  the  necessary 
alteration),  make  oath  and  say  as  follows  : — 

1.  On  the  day  ,  A.I).  18  ,  I  recovered  a  judgment 
of  this  court  against  the  above-named  George  Raymond,  since  deceased,  for 
$            debt,  and  $            costs  of  suit. 

2.  No  part  of  said  moneys  so  recovered  has  been  paid  or  satisfied,  and  the 
said  judgment  remains  in  full  force  (or  "  the  sum  of  $  ,  part  only  of  the 
said  moneys,  has  been  paid,  and  the  judgment  remains  in  full  force  as  to  tl)e 
residue  of  the  said  moneys  so  recovered  thereby  "). 

3.  That  William  Bush,  of  the  Township  of  Woodhouse,  in  the  County  of 
Norfolk,  Yeoman,  was  duly  appointed  the  executor  (or  administrator)  of  the 
[iroperty  of  the  deceased. 

4.  I  ((?/•"  the  said  plaintiff ')  am  entitled  to  have  execution  of  the  said 
judgment,  and  to  issue  execution  thereupon  for  the  sum  of  $  ,as  I  verily 
lielieve. 


Sworn,  etc. 


A. 


B. 
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39.  AiKiDAViT   Under   Section  217  (as    Amended    by    Section   24, 

Division  Courts  Act,  1889)  for  Further  Proceedincs 

WrraouT  a  Judce's  Order  after  Transcript 

TO  Foreicn  Court. 

(  Title  of  Court  and  Style  of  Cause. ) 
( Cotjiiiience  as  in  other  affidavits. ) 

1.  That  the  judgment  rendered  in  this  cause  remains  unsatisfied  in  whole 
{or  in  part,  as  the  case  may  be,  showing  how  much  remains  unpaid). 

2.  That  an  execution  issued  out  of  the  Division  Court  of  the  County 
of  ,  to  which  a  transcript  was  issued  from  this  court,  has  been  returned 
nulla  bona  [or  that  I  believe  the  defendant  has  not  sufficient  goods  in  that 
division  to  satisfy  the  said  judgment]. 

(Jurat  and  conclusion  as  in  other  affidavits.) 


40.  Affidavit  of  Dishursements  to  Several  Witnesses. 
No.  18. 

( 7Htle  of  Court  and  Style  of  Cause. ) 

I,  A .    . .  B . . . . ,  of  ,  the  above  plaintiff  (orC...  D ,  the 

above  defendant,  <?;•  E. . . .  F. . . .,  agent  or  solicitor  for  the  above  plaintiff  or 
defendant),  make  oath  and  say  : — 

1.  That  the  several  persons  whose  names  are  mentioned  in  the  first  column 
of  the  schedule  at  the  foot  hereof  were  necessary  and  material  witnesses  on  my 
behalf  (or  on  behalf  of  the  said  plaintiff  or  defendant),  and  attended  at  the  sit- 
tings of  this  court  on  the  day  of  ,  as  witnesses  on  my 
i)ehalf  (or  on  behalf  of  the  said  defendant  or  plaintiff),  and  that  they  did  not 
attend  as  witnesses  in  any  other  cause  {if  otherwise,  state  the  facts). 

2.  That  each  of  the  said  witnesses  necessarily  travelled  in  going  to  said 
court  and  attending  the  said  trial  the  number  of  miles  respectively  mentioned 
in  figures  in  the  second  column  of  the  said  schedule  opposite  to  the  names  of 
each  of  the  said  witnesses,  respectively. 

3.  That  each  of  the  said  witnesses  was  necessarily  absent  from  his  {or  her) 
home  in  order  so  to  attend  the  said  trial  the  number  of  days  set  forth  in  the 
third  column  of  the  said  schedule  opposite  the  names  of  them  respectively. 

4.  That  the  several  and  respective  sums  of  money  mentioned  in  figures  in 
the  third  column  of  the  said  schedule,  opposite  to  the  names  of  the  said 
witnesses,  respectively,  have  been  paid  by  me  {or  by  the  plaintiff <7r  defendant) 
to  the  said  witnesses  respectively  as  in  the  said  schedule  set  forth  for  their 
attendance  and  travel  as  witnesses  in  this  cause.  {Conclude  with  jurat  as  in 
other  affidavits. ) 

A....  B.... 

.    SCHEDULE   REFERRED   TO   IN   THE   FOREGOING   AFFIDAVIT. 


Names  of  witnesses. 

Miles. 

Absent  from  home. 

Sums  paid. 

1 

2 

3 

4 

Notp:. — Where  the  party  seeks  to  be  allowed  his  own  expenses  for 
attendance,  he  must  swear  both  that  he  was  a  necessary  and  material  witness 
on  his  own  behalf,  and  that  he  would  not  have  attended  the  court  except  for 
the  purpose  of  giving  evidence  in  the  case. 


FORMS — OATHS. 


219 


41.  ToRMs  OK  O.vnis,  etc. 

(a)  To  a  witness  at  the  trial  who  swears  upon  the  l^ilMe  : 

"  The  evidence  you  shall  give  to  the  court  (and  jury  sworn),  touciiing  the 

matters  in  question  between  the  parties,  shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth.     So  help  you  God.''' 

{,b)  To  a  witness  who  swears  with  uplifted  hand  :  — 

Add  to  the  foregoing  after  the  last  word  "  truth  ":"And  this  you  do  swear 
in  the  presence  of  the  ever-living  Ood,  and  as  you  shall  answer  to  (iod  at  the 
great  judgment  ilay.     So  help yoti  God." 

(<■)  To  a  Jew  :  He  is  to  be  directed  to  cover  his  head,  the  Pentateuch  is 
to  Ije  opened  and  placed  before  him,  then  proceed  as  in  the  first  form,  only 
make  use  of  the  name  ''Jehovah''''  instead  of  "  God." 

(d)  To  a  (^)uaker,  Mennonist,  or  Tunker,  or  member  of  the  church  known 
as  the  Uuitas  Fratniin  or  United  Brethren,  or  other  person  allowed  by  law 
to  affirm  :  — 

The  witness  is  to  be  directed  to  repeat  his  name,  after  the  clerk  and  the 
following:  I,  K....  L..  .  ,  do  solemnly,  sincerely,  and  truly  declare  and 
affirm  that  I  am  one  of  the  society  called  Quakers"  {or  Mennonists,  Tunkers, 
or-  Uuitas   Fratrum  or   Moravians,   as  the  case  may  he),   after   which,    the 

affirmant  repealing  his  name,  "  I,  K  . . . .  L ,  do  solemnly,  sincerely,  and 

truly  aftirm  and  declare  that  the  evidence  I  shall  give  to  this  court  touching 
the  matters  in  question,"  etc. 

{e)  To  a  person  referred  to  in  R.S.O.  (1887),  cap.  61,  sec.  13: — 

"  I,  M . . . .  N ,  do  solemnly,  sincerely,  and  truly  aftirm  and  declare  that 

the  taking  of  an  oath  is  according  to  my  religious  belief  unlawful  ;  and  I  do 
also  solemnly,  sincerely,  and  truly  affirm  and  declare,"  etc.  (as  in  form  (d) 
above). 

(/)  To  an  interpreter  (where  witnesses  cannot  speak  English,  or  are  deaf 
and  dumb,  or  duml)):  — 

"  You  shall  truly  interpret  between  the  court  (the  jury),  the  parties  in  this 
cause,  and  the  witness  produced.     So  help  you  God." 

ig)  To  jury  called  by  jiarties  : — 

"  You  and  each  of  you  shall  well  and  truly  try  the  matters  in  difference 
between  the  parties,  do  justice  between  them  according  to  the  best  of  your 
skill  and  ability,  and  a  true  verdict  give  according  to  the  evidence.  So  help 
you  God." 

(h)  To  jury  called  by  the  judge  : — 

"  You  and  each  of  you  shall  well  and  truly  try  the  facts  controverted  in 
tliis  cause  between  the  parties,  anil  a  true  verdict  give  according  to  the 
evidence.     So  help  you  God." 

(;)  Tu  a  defendant  who  appears  upon  a  judgment  summons  : — 

"  Vou  shall  true  answers  make  to  all  such  questions  as  shall  be  put  to  you 
touching  the  subject  upon  which  you  have  been  now  summoned  to  appear  for 
examination,  antl  what  you  shall  state  respecting  the  same  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.     So  help  you  God." 

(/)  To  the  officer  who  conducts  a  retiring  juror  out  of  court : — 
"  You  shall  retire  with  such  jurors  as  have  leave  of  absence  from  this 
court,  you  shall  not  speak  to  them  yourself  in  relation  to  the  subject  of  this 
trial,  nor  suffer  any  person  to  speak  to  them,  and  you  shall  return  with  them 
without  unnecessary  delay.     .So  help  you  God." 
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(i)  To  the  officer  when  the  jury  retire  to  consider  their  verdict :  — 

"  Vou  shall  keep  every  person  sworn  on  this  jury  in  some  private  and 
convenient  place  without  meat  or  drink  ;  you  shall  not  suffer  any  person  to 
speak  to  them,  or  speak  to  them  yourself,  except  to  ask  them  whether  they 
have  agreed  on  their  verdict.     So  help  you  God." 

(I)  To  a  deponent  or  affirmant  making  an  affidavit  or  affirmation  : — 

"  Vou  do  swear  (or  affirm)  that  the  contents  of  this  afiidavit  (or  affirmation^ 
to  which  you  have  subscribed  your  name  (or  made  your  mark)  are  just  and 
true.  So  help  you  God."  (Or,  "  And  so  you  solemnly,  sincerely,  and  tru'y 
declare  and  affirm." ) 

(w)   OATH    TO   liK   AOMINISTERKI)   TO    WITNKSS    I!Y   ARIUTRATOK 

OR   UMI'IRE. 

"The  evidence  which  you  shall  give  before  me  as  arbitrator  (or umpire), 
touching  the  matters  in  difference  in  this  reference,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.    So  help  you  God." 

(«)  JURAT  TO  AFFIDAVIT   BY    ILLITERATE  OR   HLINM)   DEPONENT. 

Sworn  by  the  above-named  deponent,  A....  B at  ,  in  the 

County  of  ,  on  ,  and  I  certify  that  the  affidavit  was  first  read  in 

my  presence  to  said  A . . . .  B . . . .  ,  who  seemed  perfectly  to  understand  the 
same,  and  wrote  his  signature  (or  made  his  mark)  thereto  in  my  presence. 

X . . . .  V Clerk,  etc. 

Or  as  the  case  may  be. 

(o)   AFFIRMATION    BY   QUAKERS,    ETC.,   AND  JURAT   THERETO. 
(Insert  title  of  Court  and  Style  of  Cause.) 

I,  A. ...  B of  ,  etc.,  do  solemnly,  sincerely,  and  truly  declare 

and  affirm  that  I  am  one  of  the  society  called  Quakers  (i>r  Mennonists,Tunkers, 
Cnitas  Fratrum  or  Moravians,  as  the  case  may  be),  and  I  do  also  solemnly, 
sincerely,  and  truly  declare  and  affirm  as  follows,  that  is  to  say  (state  the  facts). 


Solemnly  affirmed  at 
in  the  County  of 
on  ,  before  me. 

X.. 


:| 


A....  B. 


Y ,  Clerk,  etc. 

Or  as  the  case  may  be. 


4'2.  Affi./AVIt  ON  Ai'i'i.icATioN  TO  Change  the  Venue. 
( Insert  Title  of  Court  and  Style  of  Cause. ) 
I,  C . . . .  D . . . . ,  of  ,  make  oath  and  say  : — 

1.  That  I  am  the  above-named  defendant  in  this  cause,  and  was  served 
with  the  summons  herein  on  the  day  of  instant  (or  last 
past). 

2.  That  I  intend  to  defend  this  suit  ;  that  I  have  a  good  defence  to  this 
action  upon  the  merits  ;  that  the  cause  of  action  herein  did  not  wholly  arise 
in  the  division  in  which  this  action  is  brought  ;  and  th*  the  witnesses  for  the 
defence  (or  some  of  the  witnesses  for  the  defence)  reside  within  the  division  in 
which  I  resided  (or  carried  on  business,  or  resided  and  carried  on  business,  as 
the  case  may  be)  at  the  time  this  action  was  brought,  namely  :  (here  set  out  the 
names  and  residences  of  such  witnesses)  ;  and  that  the  application  to  be  made 
herein  is  not  to  be  so  made  for  the  purpose  of  delay. 
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S.  That  at  the  time  this  action  was  so  brought  I  resided  (or  carried  on 

l)usiness,  or  resided  and  carried  on  business,  as  the  case  may  be)  within  the 

limits  of  the                     Division  Court  for  the  County  of  ,  and  that 
the  next  two  sittings  of  the  said  last-mentioned  court  will  be  held 
on  the  (here  give  the  dates  particularly,  and,  if  possible,  the  hour  of  opening  of 

the  court),  and  that  I  desire  to  have  this  cause  transferred  to  that  court,  and 
tried  at  one  of  such  sittings. 

Sworn,  etc.  C. . . .  D. . . . 

[Should  the  affidavit  be  made  by  one  of  several  defendants,  or  by  a  solicitor 
or  agent,  it  can  be  easily  adapted.] 


m 


GARNISHEES. 

43.    A  KK I  DAVIT    FOR    OrDER    TO   GARNISH    DeHI  . 

( Insert  title  of  Court  and  Style  of  Cause. ) 

I,  A ... .  B of  the  of  ,  in  the  County  of  , 

the  plaintiff  in  this  suit  (//  the  affidavit  be  made  by  the  plaintiff's  solicitor  or 
agent,  make  the  necessary  alteration),  make  oath  and  say: — That  judgment  was 
recovered  in  the  cause  against  the  above-named  defendant  on  the 
day  of  ,  A.D.  18     ,  for    the   sum    of   $  debt   and    costs  (or 

according  to  the  judgment,  in  case  the  judgment  has  been  transferred  to  another 
court,  here  state  the  fact).  That  the  said  judgment  remains  wholly  unsatisfied 
(or  that  $  ,  part  thereof,  yet  remains  unsatisfied). 

That  I  have  reason  to  believe,  and  do  believe,  that  E. . . .  F. . . .,  who  is 
residing  at  ,  within  this  province,  is  (or  if  the  person  indebted  tc  the 

defendant  be  not  known,  say,  "  That  one  or  more  persons  who  are  residing 
within  this  province,  whom  I  am  unable  to  name,  are  ")  indebted  to  the 
defendant  in  the  sum  of  $  (or  if  the  amount  be  unknown  say,  "  In  an 

amount  which  I  am  unable  to  name  "). 


Sworn  before  me  at  the 
in  the  County  of 
day  of 


A.D. 


of  I 

,  this    - 

18      .   ] 


A....  B. 


44.  General  Form  or  HEAnisr.  and  Conclusion  ok  Akkidavits   in 
Garnishee  Proceedings. 

In  the  Fifth  Division  Court  of  the  County  of  Brant. 

B 


I,  G 

Sworn  at 
County  of 
day  of 

eight  hundred  and 
before  me. 


Between  A . 

C, 

E. 
H....,of 


.,  Primary  Creditor, 
and 

D ,  Primary  Debtor, 

and 
F Garnishee. 

,  make  oath  and  say  : — 


,  in  the 
,  this 

one  thousand 


[Signature.] 


.  ■*' 

'■i^ 

**• 

i«> 

p' 

^ 

/{ ■ 

\ 

121 

\ 

2 

222 


FORMS — SUMMONSES. 


SUMMONSES  AND  WARRANTS. 


45.  Generai,  P'orm  ok  Ai.i.  Summonses,  Sukhknas,  Warrants,  Exe- 
cutions, AND  Other  Process,  Under  the  Seai,  ok  the  Court. 

No.        ,  A.D.  18    . 

In  the  First  Division  Court  in  the  County  of  York. 


- — '^  Between  John  Doe,  Plaintiff, 

{  Seal.  } 


and 


Benjamin  Franklin,  Defendant. 
To 
Given  under  the  seal  of  the  court  this  tenth  day  of  June,  A.D.  18    . 

R.  Roe,  Cierk. 


46.  In  garnishee  notices  and  proceedings,  admissions,  orders,  and  warrants, 
etc.,  change  the  foregoing  (Form  45)  as  follows  : — 

No.         ,  A.D,  189     . 

In  the  First  Division  Court  in  the  County  of  Brant. 
.  Between  Aaron  Burr,  Primary  Creditor, 

I  Seal.  } 


and 


Charles  Dyke,  Primary  Debtor, 

and 
Ei.i  Forbes,  Garnishee. 

(Note. — If  another  party  added,  insert  "  Geofrey   Robertson,  Claimant, 
added  as  a  party.") 

Dated  this  day  of  ,  18     . 

Clerk: 
(Or  person  sending  notice  or  making  admission  or  signing  order.) 

To 

(The  person  to  whom  notice  is  sent. ) 


47.  Special  Summons. 
No.      ,  A.D.  18    . 

In  the  Division  Court  in  the  County  of 

. — ■ — .  Between  Henry  Bray,  Plaintiff, 


Seal. 


and 
John  Nokes,  Dejendant. 


To  the  above-named  defendant  :•  — 

Take  notice  that  the  above-named  plaintiff  claims  from  you  dollars, 

as  shown  by  his  particulars  of  claim  herewith.  If  the  amount  of  the  claim 
with  lawful  costs  be  paid  to  the  clerk  of  this  court  within  days  from 

the  service  hereof  upon  you,  no  further  proceedings  will  be  taken. 

Unless  within  days  after  the  service  of  this  summons  on  you,  you  enter 

with  the  clerk  of  this  court  a  notice  in  writing  that  you  intend  to  dispute  this 
claim,  the  clerk  may  enter  judgment  at  his  office  and  issue  execution  against 
you. 


? 
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In  case  you  give  such  notice  disputing  the  claim,  the  cause  will  be  tried  at 
the  sitting  of  this  court  to  he  held  at  ,  in  the  said  County  of  , 

next  after  the  expiration  of  days  from  the  time  this  summons  is  served  on 
you,  and  the  sittings  of  the  court  are  set  forth  below. 

Given  under  the  seal  of  the  court  this        day  of  ,  A.D.  18     . 


RICHARD  ROE, 


Clerk. 


Claim $ 

Costs,  exclusive  of  mileage.  .  $ 


NOTICES   AND   WARNINC.S   TO   THE   DEFENDANT. 

No.  1.  If  the  defendant  disputes  the  plaintiflf's  claim,  or  any  part  of  it,  he 
must  leave  with  the  clerk  within  days  after  the  day  of  the  service  hereipf 

a  notice  to  the  eflfect  that  he  disputes  the  claim,  or,  if  not  the  whole  claim, 
how  much  he  disputes,  in  default  whereof  final  judgment  may  be  signed  for 
the  whole  claim,  or  such  part  as  is  not  disputed  at  any  time  within  one  month 
after  the  return  of  the  summons,  without  prejudice  to  the  plaintifT's  right  to 
recover  for  the  remainder  of  the  claim. 

No.  2.  If  the  defendant  desires  to  set  off  any  demand  or  counterclaim 
against  the  plaintiff  at  the  trial  or  hearing  of  this  cause,  or  to  take  the  benefit 
of  any  statute  of  limitations  or  other  statute,  notice  thereof  in  writing, 
together  with  particulars  of  the  set-off  or  counterclaim,  must  be  left  with  the 
clerk  of  the  court  and  served  on  the  plaintiff,  or  left  at  his -usual  place  of 
abode,  if  he  is  living  within  the  division,  not  less  than  five  days  before  the  day 
on  which  the  cause  will  be  tried,  and  in  case  the  plaintiff  does  not  reside 
within  the  division  such  notice  and  particulars  must  be  left  with  the  clerk  for 
him. 

No.  .3.  In  cases  of  tort  or  replevin  where  the  sum  or  value  of  the  goods  or 
damages  sought  to  be  recovered  exceeds  $20,  and  in  all  other  cases  where  the 
amount  sought  to  be  recovered  exceeds  $30,  the  defendant  may  have  the 
action  tried  by  a  jury  by  giving  notice  in  writing  at  the  clerk's  office  five  days 
after  service  of  this  sunmions  on  him,  and  on  payment  of  fees  for  summoning 
the  jury. 

No.  4.  On  the  day  of  trial  the  defendant  must  bring  all  the  books  and 
papers  necessary  to  prove  his  case,  or  in  any  way  connected  with  it  or  with  his 
transactions  with  the  plaintiff. 

No.  5.  Summonses  for  witnesses  and  for  the  production  of  documents  may 
be  ol)tained  at  the  office  of  the  clerk  upon  payment  of  the  proper  fee. 

No.  6.  The  ensuing  sittings  of  the  court  will  be  held  as  follows,  viz.  :    At 
o'clock  am.  on  Monday,  the         day  of  ,  A.D.  18      ,  at 

o'clock  a.m.  on  Tuesday,  the        day  of  ,  A.D.  18     ,  etc. 

(Here  may  be  inserted  the  time  of  one  or  more  subsequent  sittings 
specifying  the  hour  of  the  day  of  the  week  and  month,  plainly  written  in 
words  at  full  length,  and  not  expressed  by  figures  or  contractions  of  words.) 

Endorse  notice  under  section  08  (Form  No.  48). 


48.  Notice  Rkquired  to  r.E  Endorsicd  ui'on  Every  Summons,  hy 

Section  98. 
To  the  within-named  defendant : — 

Take  notice  that,  in  any  case  in  which  an  order  may  be  made  changing 
the  place  of  trial,  application  must  be  made  therefor  to  the  judge  of  this  court 
within  eight  days  after  the  day  of  service  hereof  (where  the  service  is  required 
to  be  ten  days  before  the  return),  or  within  twelve  days  after  the  day  of  such 
service  (where  the  service  is  required  to  be  fifteen  days  or  more  before  the 
return). 


''1 
H 


i 
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No. 
A.I).  18 


.i 


I 


.Seal. 


,/ 


4!>.  Ordinary  Summons. 

In  the  Division  Court  in  the  County 

Between  Henry  Bray,  Plaintiffs 
and 
John  Nokes,  Defendant. 


To  the  above-named  defendant  :  — 

Take  notice  that  the  above-named  plaintiff  cUiims  from  you  dollars, 

as  shown  by  his  statement  of  claim  herewith.       Unless  within  days 

after  the  service  of  this  summons  on  you,  you  enter  with  the  clerk  of  the  court 
a  notice  in  writing  that  you  intend  to  dispute  the  claim,  it  will  l)e  considered 
that  you  have  no  defence,  and  the  said  plaintiff  may,  at  the  sitting  of  this 
court  next  after  the  expiration  of  days  from  the  time  this  summons  is 

■served  on  you,  proceed  to  prove  the  amount  of  iiis  claim  against  you,  in  your 
presence  or  absence.  In  case  you  give  such  notice  disputing  the  claim,  the 
cause  will  be  tried  at  the  sitting  of  this  court  to  be  held  at  ,  in  the  said 

County  of  ,  next  after  the  expiration  of  days  from  the  time  this 

summons  is  served  on  you,  and  the  sittings  of  the  court  are  set  forth  below. 

Given  under  the  seal  of  the  court  this  day  of  ,  A.D.  18    . 


RICHARD  ROE, 

Clerk. 


Claim $ 

Costs,  exclusive  of  mileage....  $ 


Add  notices  and  warnings  as  in  form  for  special  summons  (No.  47),  except 
No.   1. 

Endorse  notice  under  section  98  (Form  No.  48). 

50.  In  case  of  an  action  against  an  executor  or  administrator  where  it  is 
intended  to  charge  him  with  a  devastavit,  add  the  following  suggestion  :  — 

{Commence  with  form  of  summons  as  in  '■^Ordinary  Summons,"  but  naming 
defendant  as  executor  or  administrator,  and  adding  after  the  words  "  against 
you  "  in  the  above)  and   the  plaintiff  alleges  that  you,  the  defendant,    have 

money,  goods,  and   chattels,  which  were  the  property  of  the   said    C 

D. . . .  ,  deceased,  at  the  time  of  his  death,  and  which  came  to  your  hands  as 
such  executor  (or  administrator)  to  be  administered  ;  and  if  not,  that  you  have 
withheld  or  wasted  the  same. 


51.  Memorandum  to  be  Put  on  Ali.  Other  Summonses. 

On  the  day  of  trial  the  defendant  must  bring  all  the  books  and  papers 
necessary  to  prove  his  case,  or  in  any  way  connected  with  it  or  with  his 
transactions  with  the  plaintiff. 

In  caries  of  ton  or  replevin  where  the  sum  or  value  of  the  goods  or 
damages  sought  to  be  recovered  exceeds  $20.00,  and  in  all  other  cases  where 
the  amoun*  sought  to  be  recovered  exceeds  $30.00,  and  in  all  cases  of  inter- 
pleader, the  defendant  may  have  the  action  tried  by  a  jury  by  giving  notice  in 
writing  ai  the  clerk's  office  five  days  after  service  of  this  summons  on  him,  and 
on  payment  of  fees  for  the  expenses  of  the  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  may  be 
obtained  at  the  ofiice  upon  paynent  of  the  proper  fee. 
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52.  Warning  10  he  Addkd  to    iiik   Particulars  or  tiik  Warnings 
ON  THE  Summons  where  Sun  dkoucht  under  Section  l'39. 

"  The  defendant  is  informed  and  cautioned  that    I K (insert  the 

name  of  the  beneficial  f!aintijjf)  only  has  power  to  discharge  this  suit,  the 
subject-matter  thereof  having  been  seized  under  execution." 


be 


53.  Summons  to  Executor    or   Adminisirator,  where    Plaintiff 

INIENDS   to   Al'I'LY   TO   THE    CoURT,    Al.I.ECllNC    THAT   AsSETS 

HAVE  COME  TO  THE   DeKENDANT's   HaNDS  SINCE 

JUIKIMENT. 

No.  ,  A.D.  18    . 


In  the 


Division  Court  in  the  County  of 
Between  A B Plaintiff, 


C, 


.  B., 

and 
.  D. 


,  Executor  (or  Administrator)  o 

E F. . . .,  deceased, 

Defendant. 

The  plaintiff  having  learned  that  property  of  the  said  deceased  has  come 
to  your  hands  as  executor  (or  administrator)  since  the  judgment  herein,  to  be 
administered,  and  that  you  have  withheld  and  wasted  the  same,  intends  to 
apply  at  the  sitting  of  this  court  to  be  held  at  ,  in  the  said  County  of  , 
next,  after  the  expiration  of  days  from  the  time  this  summons  is  served 

on  you,  for  an  order  that  the  debt  and  costs  be  levied  of  the  goods  and 
chattels  of  the  said  deceased,  if  you  have  so  much  thereof  to  be  administered, 
and  that,  if  you  have  not,  then  that  it  shall  be  levied  of  your  own  proper 
goods  and  chattels,  and  that  the  costs  be  levied  of  your  proper  goods  and 
chattels. 

You  are,  therefore,  hereby  summoned  to  appear  at  the  said  court,  to 
answer  touching  the  matter  aforesaid.  The  sittings  of  the  court  are  set 
forth  below. 

Civen  under  the  seal  of  the  court  this  day  of  ,  18 

To 

The  above-named  defendant. 

Add  warnings  and  notices  as  in  the  ordinary  summons. 

Add  dates  of  sittings  of  court. 

And  endorse  notice  under  section  98. 


In  the 


54.  Summons  to  Defendant  aiter  Judgment. 

No.        ,  A.D.  18    . 

Division  Court  in  the  County  of 

Between  A B . . . .  ,  Plaintiff'. 

and 

C D Defendant. 

To  the  above-named  defendant  : — 

Whereas  on  the  day  of  ,  A.D.  18     ,  the  plaintiff  duly 

recovered  judgment  against  you  in  said  court  for  $  for  debt,  and  $ 

15 
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i 
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for  costs  of  suit,  which  remains  unsatisfied,  you  are  therefore  herel>y 
summoned  to  appear  at  the  next  sittings  of  this  court,  to  be  helil  at  , 

in  the  said  County  of  ,  on  the  A. D.  IH     ,  at  the 

hour  of  o'clock  in  the  noon,  to  be  then  and  there  examined 

touching;  your  estate  an<l  effects,  and  tiie  manner  and  circumstances  under 
wliich  you  contracted  the  siid  delil  (i9»' incurred  the  d.imatjes  o;- liability)  which 
was  the  subject  of  the  action  in  which  the  said  judgment  was  obtained  against 
you,  and  as  to  the  means  and  expectations  you  then  had,  and  as  to  the 
projieriy  and  means  you  still  have,  of  discharging  the  said  debt  (o;- damages 
or  liability),  and  as  to  the  disposal  you  may  have  made  of  any  of  your 
property.  And  take  notice  that,  if  you  do  not  appear  in  obedience  to  this 
summons,  you  may,  by  older  of  this  court,  be  committed  to  the  common  gaol 
of  the  county. 

Given  under  the  seal  of  the  court  this  day  of  ,  18    . 

Uy  the  court. 

X..    .  Y..   ., 

Amount  of  judgment $  Clerk, 

Costs  of  this  summons $ 


5.5.  JuDCMENT  Summons  AKTiiR  Dei'aui.t. 

Nol        ,  A.D.  18    . 

In  the  Division  Court  in  the  County  of 


Between  A....  B....  ,  Plaintiff, 
and 
C D ,  Defeitdattf . 


at  the 
,  on  the 
•  ed  a  judgmei^      gainst 
lereon  and  $  usts  to 

itisfic' 

d      of  ,  18     , 


Whereas  at  the  sittings  of  the  court  (or  of,  etc 
in  the  Town  of  of  ,  in  the  Co 

day  of  ,  18      ,  the  above-named  plaintiti 

you  for  the  sum  of  $  for  debt,  besides  inte, 

be  paid  and  which  said  judgment  remained 

And  whereas  by  a  summons  bearing  date  the 
you  were  summoned  to  appear  at  the  sittings  of  this  court,  imlden  at  the 
of  ,  in  the  County  of  ,  on  the  day  of  ,  18     , 

at  the  hour  of  of  the  clock  in  the  forenoon,  to  be  then   and  there 

examined  by  the  judge  of  the  said  court,  touching  your  estate  and  effects,  and 
the  manner  and  circumstances  under  which  you  contracted  the  said  debt, 
which  was  the  subject  of  the  action  in  which  the  said  judgment  was  obtained 
against  you,  and  as  to  the  means  and  expectations  you  then  (at  the  time  of  con- 
tracting) had,  and  as  to  the  property  and  means  you  still  had  (at  the  said  last  day 
aforesaid)  of  discharging  the  said  debt,  and  as  to  the  disposal  you  may  have 
made  of  any  of  your  property. 

And  whereas  upon  your  appearing  thereto,  and  upon  examination  and 
hearing  of  both  parties  (or  oi  you,  and  the  evidence,  if  any),  it  appeared,  to 
the  satisfaction  of  the  said  judge,  that  yow  then  had  (or  had  since  the  judgment 
obtained  against  you,  as  I  he  case  may  be)  sufficient  means  and  ability  to  pay 
the  said  debt  and  the  interest  thereon  and  costs  so  recovered  against  you  ;  and 
the  said  judge  did  then  and  there  order  and  direct  that  you  should  pay  to  the 
said  plaintiff  the  sum  of  $  debt,  and  interest  then  accrued,  and  $ 

costs,  and  also  $  "  costs  of  the  said  last-mentioned  summons,  to  be  paid 

as  follows,  that  is  to  say  :  the  sum  of  $  to  be  paid  on  the  day  of 

,  18     ,  the  further  sum  of  $  to  be  paid  on  the  day  of 

,18     ,  or  forthwith  (as  the  case  may  be). 
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And  whereas  the  plaintiff  allej^es  that  you  have  not  paid  the  and 

instalments  of  each  {or  the  said  sums),  so  ()rdere<l  to  he  paid. 

You  are  therefore  hereUy  summoned  to  appear  at  the  next  sittinj^s  of  this 
court,  to  be  holden  at  the  in  the  Town  of  ,  in  the  County 

of  ,  on  the  day  of  ,  IS     ,  at  the  hour  of  of 

the  clock  in  the  forenoon,  to  he  then  and  there  examined  hy  the  judge  of  the 
said  court  touching  your  estate  and  effects,  and  the  manner  and  circumstances 
under  which  you  contracted  the  said  deht,  which  was  the  subject  of  the  action 
in  which  the  said  judgment  was  ()l)tained  against  you,  and  as  to  the  means  and 
exiieclations  you  then  had,  and  as  to  the  property  and  means  you  still  have,  of 
discharging  the  saiil  debt,  and  as  to  the  disposal  you  have  made  of  any  of  your 
property,  and  as  to  the  reasons  why  you  have  not  paid  to  the  ))laintiff  the 
said  and  instalments  of  each,  of  the  said  debt,  so 

ordered  to  be  paid  by  you,  as  last  above  mentioned  and  recited,  pursuant  to 
the  said  order  of  the  judge. 

And  also  to  show  cause  why  you  should  not  he  committed  to  the  common 
gaol  of  the  county  for  not  complying  with  the  said  order  of  the  said  judge. 


Given  under  the  seal  of  the  court  this 


Amount  of  judgment $ 

"  instalment $ 

Cost  of  this  summons $ 


day  of 
By  the  court, 
X... 


18 


V...., 


C/eri: 


56.  Summons  at  Instanxe  of  Clerk  for  Payment  of  Fees  Under 

Section  55, 

//isert  title  ofCou.'t  and  Style  of  Cause  {if  more  causes  than  one,  state  the 

others). 


{  Seal.  I 


To  the  above-named  plaintiff  (or  \.o\. . . .  G . . . .  ): — 

The  clerk  of  this  court  demands  of  you  the  sum  of  $  for  the  fees  and 

costs  of  this  suit,  and  you  are  hereby  summoned  to  be  and  appear  at  the  next 
sitting  of  this  court  to  be  holden  at  {as  the  case  may  l>e)  in  the  said  County  of 
,  on  Monday,  the  day  of  ,  A.D.  18     ,  at  the  hour  of 

10  o'clock  in  the  forenoon,  and  then  and  there  to  show  cause  why  you  should 
not  be  ordered  by  the  judge  to  pay  the  said  fees  and  costs,  a  statement  of 
which  is  hereunto  annexed  ;  and  which,  according  to  the  provision  of  the  54th 
section  of  The  Division  Courts  Act,  were  payable  in  the  first  instance  by  you, 
but  which  you  did  not  pay. 

In  the  event  of  your  not  so  appearing  and  showing  cause  why  you  should 
not  pay  the  same  forthwith,  or  of  your  not  paying  the  same,  an  order  of  the 
judge  will  be  obtained  and  issued  against  you,  under  the  ooth  section  of  the 
Act,  directing  you  to  pay  the  same  to  the  clerk,  which  will  be  followed  and 
enforced  by  execution  against  your  goods  and  chattels,  or  by  such  other  ways 
and  means  as  any  debt  or  damages  ordered  by  the  court  to  be  paid  can  be 
recovered.  If  you  pay  the  same  before  the  sittings  of  the  court,  no  further 
costs  will  be  incurred  than  the  costs  of  this  summons  and  the  bailifFs  fees  for 
service  hereof  and  mileage. 

(Conclude  as  in  other  summonses.) 


"1 

■3. 


2 


luiige. 
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57.  Summons  to  Jurors. 


{  Seal.  } 


In  the  Division  Court,  in  the  County  of 

\'ou  .ire  hereby  summoned  to  appear  and  serve  as  a  juror  in  this  court,  to 

"  ,  A.D.  18     , 


be  bolden  at 
at  the  hour  of 


on  '  'le  day  of 

a.m.;  herein  fail  not  at  your  peril. 

(jiven  under  the  seal  of  the  court  this  day  of 


X. 


To 


,18 

v.... 


Clerk. 


58.  Summons  to  Witness. 


{Insert  title  of  Court  and  StyU  of  Cause. ) 


{  Seal,  j 


You  are  hereby  required  to  attend  at  the  sitting;  of  the  said  court,  to  be 
holden  at  ,  on  Tuesday,  the  7th  day  of  July,  A.D.  18     ,  at  the  hour 

of  in  the  forenoon,  to  give  evidence  in  the  above  cause,  on  behalf  of 

the  above-named  [and  then  and  there  to  have  and  produce  (state  par- 

ticular documents  required)  and  all  other  papers  relating  to  the  said  action  in 
your  custody,  possession,  or  power]. 


Given  under  the  seal  of  the  court  this 


day  of 


X. 


To 


,18     . 

.  Y...., 
Clerk. 


59.  Summons  to  Witness  to  Appear  hekore  Arbitrator. 


•{^ 


Seal. 


/ 


(Insert  title  of  Court  and  Style  of  Cause. ) 


You  are  hereby  required  to  attend  before  ,  the  arbitrator  (or 

arbitrators)  to  whom  this  cause  stands  referred,  at  on  the 

day  of  ,  A.  D.  18     ,  at  o'clock  of  ;hat  day,  being  the 

time  and  place  appointed  '"/  the  said  arbitrator  for  a  meeting  upon  the 
said  reference,  to  give  evidence  in  t'.e  above  cause  on  behalf  of  the  above- 
named  [and  then  and  there  to  have  and  produce  (state  the  par- 
tiiu'.ar  documents  required)  rxnd  all  other  papers  relating  to  the  said  action  in 
your  custody,  possession,  and  power]. 

Given  under  the  seal  of  the  court  this  day  of 

X, 


To 


,  A.D.  18 

.  Y...., 
Clerk. 


i? 
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t,  to 

8     , 


■k. 


to  be 
hour 
alf  of 
e  par- 
ion  in 


'erk. 


itor  (or 

ing  the 
on  the 
ahove- 
he  par- 
ction  in 


:).  18     . 

Clerk. 


60.  Attachment  against  an  Abscondino  or  Removino  Debtor. 

To  A ...  •  B ,  Bailiff  of  the  Division  Court,  in  the  County 

of  (or  io  .\ B. . . .,  a  constable  of  the  County  of  ,  as 

the  case  may  be)  :  — 

You  are  hereliy  commanded  to  attach,  seize,  take,  and  safely  keep  all  the 
personal  estate  and  effects  of  C. . . .  D. . . .  (naming  the  debtor),  an  abscond- 
ing, removing,  or  concealed  debtor,  of  what  nature  or  kind  soever,  liable  to 
seizure  under  execution  for  debt  within  the  County  of  (here  name  the  county  ), 
or  a  sufficient  portion  thereof  to  secure  A. . . .  B. . . .  (here  name  the  credit  r) 
for  the  sum  of  (here  state  the  amount  sworn  to  be  due),  together  with  the  costs 
of  his  suit  thereupon,  and  to  return  this  warrant,  together  with  an  inventory 
and  appraisement  of  such  property  as  you  shall  have  attached,  to  the  clerk  of 
the  (here  state  the  number  of  the  division)  Division  Court  in  the  county  afore- 
said forthwith  ;  and  herein  fail  not. 


Witness  my  hand  and  seal  (or  the  seal  of  the  said  court)  the 
of  ,  one  thousand  eight  hundred  and 


day 


Seal. 


) 


X....  Y....,         v- 

Clerk  (or  Justice  of  the  Peace,  as  the  case  may  be). 


REPLEVIN. 


01.  AKFiDAvri'  TO  Oi;tain  Judge's  Order  for  Writ  of  Rei'i.evin. 


In  the 

County  of 
To  wit 


Division  Court,  in  the  County  of 


) 


I,  A. 


B. 


of 


,  make  oath  and  say  :- 


1.  That  I  am  the  owner  of  (describe  property  fully)  at  present 
in  the  possession  of  C. .. .  D....;  or  that  I  am  entitled  to  the  immediate 
possession  of         (describe  property)  as  lessee  (bailiff  or  agent)  of  E .  . . .  F .  .  . . , 

the  owner  thereof  (or  as  trustee  for  E F )  (or  as  the  case  may  be),  at 

present  in  the  possession  of  C . . . .  D . . . . 

2.  That  the  said  goods,  chattels,  and  personal  property  are  of  the  value 
of  dollars,  and  not  exceeding  sixty  dollars. 

.S.  That  on  or  about  the  day  of  the  said  goods,  chattels, 

and  personal  properly  were  lent  to  the  said  C. . . .  D. . . .  for  a  period  which 
has  expired,  and  that  although  the  said  goods,  chattels,  and  persjnal  property 
have  been  duly  demanded  from  the  said  C. . . .  D. ...  he  wrongfully  withholds 
and  detains  the  same  from  me,  the  said  A. . . .  B. . . .  ;  or,  that  on  or  about 
the  day  of  the   said  C...    D....  fraudulently  obtained 

possession  of  the  saitl  goods,  chattels,  and  personal  property  by  falsely  repre- 
senting that  (here  state  the  false  representation),  and  now  wrongfully  withholds 
and  detains  the  same  from  me  ;  or,  that  the  said  goods,  chattels,  and  personal 
property  were  on  the  day  of  distrained  or  taken   by  the  said 

C. . . .  D. . . .  under  color  of  a  distress  for  rent,  alleged  to  be  due  by  me  to 
one  E ....  F .... ,  when,  in  fact,  no  rent  was  due  by  me  to  the  said  E ....  F ... . 
(or,  as  the  case  may  be,  setting  out  the  facts  of  the  wrongful  taking  or 
detention  complained  of  with  certainty  and  precision), 

4.  That  the  said  C . . . .  D . . . .  resides  (or  carries  on  business)  at  , 

within  the  limits  of  the  Division  Court,  in  the  County  of  (or  that 

the  said  goods,  chattels,  and  personal  property  were  distrained)  (or  taken  and 
detained)  (or  detained)  at  ,  within  the  limits  of  the  Division 

Court  in  the  County  of 

Sworn,  etc. 
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62.  Affidavit  to  Obtain  Writ  of  Replevin  without  Judge's  Order 

IN  THE  First  Instance. 

The  first  four  sections  may  be  as  in  last  form,  except  that  the  third  section 
must  show  that  the  property  was  wrongfully  taken  out  of  the  possession  of  the 
claimant,  or  was  fraudulently  got  out  of  his  possession,  and  it  will  not  be 
sufficient  to  show  merely  a  wrongful  detention  of  the  property,  and  the 
following  must  be  staled  in  addition  : — 

5.  That  the  said  personal  property  was  wrongfully  taken  (or  fraudulently 
got)  out  of  my  possession  within  two  calendar  months  before  the  making  of 
this  affidavit,  that  is  to  say,  on  the  day  of  last. 

6.  I  am  advised  and  believe  that  I  am  entitled  to  an  order  for  the  writ  of 
replevin  now  applied  for,  and  I  have  good  reason  to  apprehend,  and  do 
apprehend,  that  unless  the  said  writ  is  issued  without  waiting  for  an  order 
the  delay  will  materially  prejudice  my  just  rights  in  respect  to  the  said 
property  (ir  if  the  property  was  distrained  for  rent  or  damage  feasant,  the 
statement  given  in  the  last  specific  alternative  under  the  3rd  clause  of  the 
above  form  will  be  sufficient  to  obtain  the  writ  without  order). 


63.  Claim  in  Replevin. 

No.        ,  A.D.  18     . 

In  the  Division  Court,  in  the  County  of 

A . . .     B . . . . ,  of  ,  states  that  C . . . .  D .    . . ,  of  ,  did  on  or 

about  the  day  of  ,  A.D.  18      ,  take  and  unjustly  detain  {or 

detain,  as  the  case  may  be),  and  still  doth  detain  his  goods,  chattels,  and 
personal  property,  that  is  to  say  :  {here  set  out  the  description  of  property), 
which  the  said  A. . . .  B  ...  alleges  to  be  of  the  value  of  dollars,  whereon 
he  hath  sustained  damages,  and  the  said  A . . . .  B . . . .  claims  the  said  property 
with  damages  on  this  behalf,  as  his  just  remedy. 

A....  B.... 


64.  Summons  in  Replevin. 


No. 


A.D.  18 


In  the 


Division  Court,  in  the  County  of 


I  Seal.  I 


To  Henry  McPhall,  the  Bailiff  of  the  said  court,  and  to  John  Nokes  : — 

You,  the  said  bailiff,  are  commanded  that  without  delay  you  do  take  the 
security  required  by  law  and  cause  to  be  replevied  to  Henry  Bray  his  goods, 
chattels,  and  personal  property  following,  that  is  to  say  :  {here  set  out  the 
description  of  the  property  as  in  the  affidavit  filed),  which  the  said  Henry  Bray 
alleges  to  be  of  the  value  of  $  (here  set  out  value  as  in  the  affidavit  filed), 

in  order  that  the  said  Henry  Bray  may  have  his  just  remedy  in  that  behalf. 

And  you,  the  said  John  Nokes,  are  hereby  required  to  fakt  notice  that  a 
statement  of  the  claim  of  the  said  Henry  Bray  is  hereto  annexed,  and  that 
unless  within  days  after  the  service  of  this  summons  on  you,  you  enter 

with  the  clerk  of  this  court  a  notice  in  writing  that  you  inteiid  to  dispute  the 
claim,  it  will  be  considered  that  you  have  no  defence,  and  the  said  Henry 
Bray  may  either  cause  judgment  to  be  entered  against  you  by  default  for  $2 
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and  costs,  or  may,  at  ihe  sitting  of  this  court  to  be  held  at  next,  after 

the  expiration  of  days  from  the  time  this  summons  is  served  on  you, 

proceed  in  the  action  in  the  same  manner  as  if  you  had  appeared  and  had 
admitted  his  right  to  the  possession  of  tne  goods. 

The  days  of  sittings  of  the  court  are  set  forth  below. 


Given  under  the  seal  of  the  court  the 


day  of         ,  18 
DAVID  B.  JONES, 


Clerk. 


Claim  for  return  of  goods  and  damages.  $ 
Costs,  exclusive  of  mileage $ 

WARN  INC.. 

If  you  claim  a  right  to  the  possession  of  the  goods  by  reason  of  any  claim 
v'hich  you  may  have  to  urge  under  any  statute,  or  to  take  the  benefit  of  any 
statute  of  limitations  or  other  statute,  notice  thereof  in  writing  must,  not  less 
than  five  days  before  the  day  on  which  the  case  will  be  tried,  be  left  in  the 
ofTice  of  the  clerk  of  the  court  and  given  to  the  said  plaintiff,  or  left  at  his  usual 
pliice  of  abode,  if  living  within  the  division,  and  in  case  the  said  plaintiff  does 
not  reside  within  the  division  such  notice  shall  be  left  with  the  clerk  for  him. 

Ensuing  sittings  of  the  court  will  be  held  as  follows,  viz.  : — 
At  10  o'clock  a.m. — 

Tuesday,  the  Oih  day  of  January,  18     . 
Tuesday,  the  6th  day  of  Slarch,  18     . 

(Here  may  be  inserted  the  time  of  one  or  more  subsequent  sittings.) 

Add  memorandum  (F'orm  51), 

Endorse  notice,  under  section  98  (No.  48). 


65.  Replevin  Bond. 

Know  all  men  by  these  presents  that  we,  Henry  Bray,  of,  etc.,  Roliert 
Leslie,  of,  etc.,  and  Horace  Kill)orn,  of,  etc.,  are  jointly  and  severally  held 
and  bound  to  Henry  McPhall,  Bailiff  of  the  Division  Court,  in  the 

Count  of  ,  in  the  sum  of  $  ,  to  be  paid  to  the  said  bailiff  or  his  certain 
attorney,  executors,  administrators  or  assigns,  for  which  payment,  to  be  well 
and  truly  made,  we  bmd  ourselves,  and  each  and  every  of  us  in  the  whole,  our 
and  each,  and  every  of  our  heirs,  executors  and  administrators,  firmly  by  these 
presents,  sealed  with  our  seals,  and  dated  this  day  of  ,  A.D.  18     . 

The  condition  of  this  obligation  is  such  that  if  the  above  bounden  Henry 
Bray  do  prosecute  his  suit  with  effect,  and  without  delay,  against  John  Nokes 
for  the  taking  and  unjustly  detaining  (,or  unjustly  detaining,  as  the  case  may 
be)  of  his  cattle,  goods,  and  chattels,  to  wit  :  (^herc  set  forth  the  property 
distrained,  taken  or  detained),  and  do  make  a  return  of  the  said  jiioperty,  if  a 
return  thereof  shall  be  adjudged,  and  also  do  pay  such  damages  as  the  said 
John  Nokes  shall  sustain  by  reason  of  the  issuing  of  the  writ  of  replevin,  if  the 
said  Henry  Bray  fails  to  recover  judgment  in  the  suit  (if  the  goods  were  not 
taken  under  distress  for  rent  or  damage  feasant,  and  if  the  case  comes  under 
the  provisions  of  Kiile  No.  ,  here   insert :  and  shall  also  indemnify  and 

save  harmless  the  said  John  Nokes  from  all  loss  and  ilamages  which  he  may 
sustain  by  reason  of  the  seizure  and  of  .iny  deterioration  of  the  property  in  the 
meantime,  in  the  event  of  its  being  returned,  and  all  costs,  charges,  and 
expenses  which  the  said  John  Nokes  may  incur),  and  further  to  observe,  keep, 
and  perform  all  orders  made  by  the  judge  in  the  suit  ;  then  this  obligation 
shall  l)e  void,  or  else  remain  in  full  force  and  effect. 

Signed,  sealed,  and  delivered  in  |  (L.  S.) 

the  presence  of  \  (L.  S.) 

)  (L.   S.-; 
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66.  Form  of  Assignment  to  be  Endorseh,  if  Required. 

Know  all  men  by  these  presents  that  I,  Henry  McPhall,  Bailiff  of  the 
Division  Court,  in  the  Count     of  ,  have,    at   the   request  of  the 

within-named  John  Nokes  (the  defendant),  assigned  over  this  replevin  bond 
unto  the  said  John  Nokes,  pursuant  to  the  rule  in  such  case  made  and 
provided. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  day 

of  ,  A.-D.   18     . 

Signed,  sealed,  and  delivered  in  the! 
presence  of  / 


m 


G7.  Bailiff's  Return  to  Writ  of  Replevin. 


In  the 


Division  Court,  in  the 


Count     of 


Between   Henry  Bray,  Plaintiff, 
and 
John  Nokes,  Defendant. 

In  pursuance  of  the  Division  Court  Rules  in  that  behalf,  I  have  taken 
from  the  said  plaintiff  a  bond  conditioned  as"  by  the  said  rules  required, 
made  by  him,  and  two  sureties,  namely,  Roliert  Leslie,  <<f  the  Village  of 
Kemptville,  in  the  County  of  (irenville  and  Province  of  Ontario,  Esquire, 
and  Horace  Kilborn,  of  the  Village  of  Newboro',  in  the  County  of  Leeds  and 
Province  of  Ontario,  Esquire,  which  bond  bears  date  the  day  of  , 

18  ,  and  is  witnessed  by  Samuel  McCammon,  of  the  Town  of  Gananoque, 
in  the  County  of  Leeds,  Esquire.  And  by  virtue  of  the  annexed  writ  to  me 
directed,  I  have  seized  and  delivered  to  the  jilaintiff  the  goods  mentioned  in 
said  writ,  that  is  to  say  :  (here  describe  the  f;oods  by  number,  quantity  and 
quality) ;  [or  if  only  a  part  had  been  replevied,  say,  a  portion  of  ihc  goods  in 
the  said  writ  mentioned,  that  is  to  say  :  (here  describe  them),  and  I  cannot  make 
replevin  of  the  residue  of  said  goods,  namely  (shortly  describe  them),  as  by 
said  writ  commanded,  by  reason  of  the  same  having  been  removed  or  carried 
out  of  this  county  by  the  defendant  (or  as  the  case  may  be)]. 

Dated  the  day  of  ,  189  . 

HENRY  McPHALL, 

Bailiff. 


68.  Inventory  of  Goods  Repleved. 


In  the 


Division  Court,  in  the 


Count       of 


Between  Henkv  Bray,  Plaintiff, 
and 
John  Nokes,  Defendant. 

An  inventory  of  properly  and  effects  l)y  me  this  day  replevied  in  the  Town- 
ship of  Elizabethtown,  in  the  County  of  Leeds,  by  virtue  of  a  writ  of  replevin, 
issued  by  David  B.  Jones,  Clerk  of  tlie  Division  Court  in  the  Count 

of  ,  on  behalf  of  the  plaintiff  against  the  defendant)  that  is  to  say  ; 

(here  state  all  the  articles  replevied). 

Dated  the  day  of  ,  18     . 

Paili(h 
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G9.  Writ  in  Rktrisal. 

{Capias  in  Witheniani.) 
No.         ,  A.D.  18    . 

In  the  Division  Court,  in  the  Count         of 

Between  IIerny  Bray,  Plaiiitiff, 
,- — ' — -,  .ind 

John  Nokks,  Defendant. 


Seal. 


) 


To  Henry  McPhall,  Bailiff  of  the  said  court  : — 

Upon  application  of  the  plaintiff,  and  it  ajijiearing  by  yr>ur  return  to  the 
writ  of  replevin  issued  herein  on  the  day  of  ,  18     ,  that  the 

goods,  chattels,  and  per'sonal  property  {or  a  portion  of  the  goods,  chattels,  and 
personal  property,  as  the  case  may  he)  mentioned  in  the  said  writ  had  lieen 
removed  or  carried  {eloigned)  by  the  defentlant  out  of  this  county  su  that  you 
could  not  make  replevin  of  the  same  ; 

You  are  now  hereby  commanded  that,  without  del.iy,  you  do  take  in 
withernam  (in  reprisal)  the  goods,  chattels,  and  personal  property  of  the  said 
defendant  in  this  county,  to  the  value  of  the  goods,  chattels,  and  personal 
property  by  the  said  defendant  l)efoie  taken,  and  do  forthwith  deliver  them  to 
the  said  plaintiff,  to  be  kept  by  him  until  the  said  defendant  delivers  the  goods, 
chattels,  and  personal  property  last  aforesaid  to  the  said  plaintiff. 

Anil  you  are  hereby  further  commanded  that  if  the  said  plaintiff  shall  give 
security  to  you,  as  jjrovided  by  law,  for  the  prosecution  of  the  ])laintiirs  claims 
and  for  the  return  of  the  goods,  chattels,  and  property,  so  to  be  taken  in 
withernam,  as  aforesaid,  if  the  return  thereof  shall  be  adjudged,  then  that 
you,  the  said  bailiff,  do  take  security  with  two  sufficient  sureties  from  the  said 
defendant  to  answer  to  the  said  plaintiff  for  the  taking  and  unjustly  detaining 
of  his  goods,  chattels,  and  personal  property  aforesaid. 

And  you  are  hereby  further  connnanded  forthwith  to  make  return  to  the 
clerk  of  this  court  what  you  shall  have  done  in  the  premises,  and  do  also  return 
this  writ. 

Given  under  the  seal  of  the  court  the  day  of  ,  IH     . 

DAVID  B.JONES, 
Chr/.: 


i 


GARNISHEES. 


70.  Summons  to  Garnisiikk  and  rRiMARv  Dehtor  after  Judgment, 

No.         ,  A.D.  i8    . 

In  Division  Court,  in  the  County  of 

Between  Abraham   Berner,  Primary  Creditor,  \      Judgment  recovered  on 

and  I  the         day  of         ,  A.D. 

Charles  Doomttle,  Primary  Debtor,)  \>>,     ,  in  the  Division  Court 

and  1  in  the  County  of 

Kmerv  Wheeler,  Garnishee.  I  Amount  unsatisfied,  $ 

You,  the  above-named  garnishee,  and  the  primary  debtor,  are  hereby  sum- 
moned to  appear  at  the  sittings  of  this  court,  to  be  held  at  ,  in  the 
said  coimty,  next  after  the  expiration  of                days  from  the  lime  this  sum- 
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nions  is  served  on  you,  to  state  .and  to  show  whether  or  not  you,  the  said 
garnishee,  owe  any,  and  what,  debt  to  the  above-named  primary  debtor,  and 
why  you  should  not  pay  the  same  into  court,  to  the  extent  due  on  the  above- 
named  judgment,  to  satisfy  the  same  ; 

And  you,  the  said  garnishee,  are  hereby  notified  that,  from  and  after  the 
time  of  the  service  of  this  summons  on  you,  all  debts  due  or  accruing  due 
from  you  to  the  above-named  C. . . .  D. . . .  are  attached,  and  if  you  pay  the 
same  to  any  one  other  than  to  the  person  holding  the  proper  order  to  receive 
the  same,  or  into  court,  you  will  be  liable  to  repay  it,  in  case  the  court  or 
judge  so  order. 

And  you,  the  said  primary  ilebtor,  and  garnishee,  are  hereby,  severally, 
required  to  take  notice  that  if  any  or  either  of  you  desires  to  set  up  any 
statutory  or  other  defence,  or  any  set-off,  or  to  admit  any  liability  of  ai  y  or 
either  of  you,  in  whole  or  in  p:xrt,  for  the  amount  claimed  in  this  action,  you 
must  file  with  the  clerk  of  this  C(/jrt  the  particulars  of  such  defence  or  set-off, 
or  an  admission  of  the  amount  due  or  owing  by  any  or  either  of  you  {as  the  case 
may  be),  within  eight  days  after  service  on  you,  lespectively,  of  this  summons. 
In  the  absence  of  any  notice  of  such  defence  or  setoff,  the  judge  may,  in  his 
discretion,  give  judgment  against  you,  or  either  of  you. 

You,  or  any  one  interested,  may  also  show  any  other  cause  why  the  said 
debt  should  not  go  to  satisfy  the  said  judgment. 

The  sittings  of  the  court  are  set  forth  below. 

Given,  etc.  (close  as  in  form  47). 


NOTICES   ANn   WARNING   TO  GARNISHEE   AND   PRIMARY   DEBTOR. 


1 

s 

No.  1.  The  primary  debtor,  the  garnishee,  and  all  other  parties  in  any 
way  interested  or  to  be  affected  by  this  proceeding,  are  entitled  to  set  up  any 
defence,  set-off,  or  counterclaim,  as  between  the  primary  creditor  and  the 
primary  debtor,  which  the  latter  would  be  entitled  to  set  up  in  an  ordinary 
action,  and  also  any  defence,  set-off,  or  counterclaim  as  between  the  garnishee 
and  primary  debtor;  and  may  also  show  any  other  just  cause  why  the  debt 
sought  to  be  garnished  should  not  be  paid  over  or  applied  in  or  towards  satis- 
faction of  the  claim  of  the  primary  creditor. 

Nos.  2,  3,  4,  and  5.  Add  warnings  numbered  3,  4,  5,  and  6,  as  shown  in 
form  47. 

No.  6.  Endorse  notice  as  directed  by  section  98  as  in  form  48. 

No.  7.  Memorandum  in  form  71,  as  required  by  section  177,  in  cases  where 
debt  sought  to  be  garnished  is  for  wages  or  salary,  to  be  added  here,  unless 
included  in  particulars  of  claim. 


71. 


Memorandum  under  Section  177  of  The  Division  Courts  Act 
IN  A  Garnishee  Summons. 


(1)  The  primary  debtor  resides  at  the  City  of  Hamilton,  in  the  Province 
of  Ontario,  and  his  occupation  in  the  service  of  the  garnishees  is  that  of  an 
engine  driver  (or  as  the  case  may  be)  on  the  railway  of  the  garnishees  (the 
Grand  Trunk  Railway  Company  of  Canada),  and  is  occupied  as  such  on  said 
railway  between  the  cities  of  Toronto  and  Hamilton  (or  as  the  case  may  be). 

(2)  The  debt  alleged  (or,  if  after  judgment,  "adjudged")  to  be  due  by  the 
primary  debtor  to  the  primary  creditor  was  incurred  for  board  or  lodging. 
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72.  Summons  to  Primary  Dkbtor  (before  Judoment)  anp 

Garnishee. 


No. 


(Insert  Title  of  Court  ami  Style  of  Cause  as  in  Form  4G.) 

18     . 


.Seal. 


The  primary  creditor  claims  from  the  primary  debtor  the  amount  of  the 
annexed  account. 

Vou,  the  above-named  primary  debtor,  are  hereby  summoned  to  ajipear  at 
the  sittings  of  this  court,  to  l^e  held  at  the  Court  Mouse,  in  the  City  of  St. 
Thomas,  in  the  said  County  of  Elgin,  next  after  the  expiration  of  days 

from  the  time  this  summons  is  served  on  you,  at  the  hour  of  o'clock  in 

the  forenoon,  to  answer  the  primary  creditor,  who  sues  you  for  the  recovery  of 
the  annexed  claim  ;  and  you,  the  garnishee,  arc  required  to  appear  at  the  same 
time  and  place  to  state  and  show  whether  or  not  you  owe  any  t  id  what  debt 
to  the  primary  debtor  ,  and  why  you  should  not  pay  the  same  into  court,  to  the 
extent  of  the  primary  creditor's  claim,  in  satisfaction  thereof;  and  take  notice 
that  if  any  or  either  of  you  desire  to  set  up  any  statutory  or  other  defence,  or  any 
set-off,  or  to  admit  the  lialnlity  of  any  or  either  of  you  in  whole  or  in  part  for 
the  amount  claimed  in  this  action,  you  shall  file  with  the  clerk  of  this  court 
the  particulars  of  such  defence  or  set-off,  or  an  admission  of  the  amount  due 
and  owing  by  any  or  either  of  you,  within  eight  days  after  service  on  you, 
respectively,  of  this  summons.  Vou  and  all  others  interested  may  also  show 
any  other  cause  why  the  debt  owing  from  the  garnishee  should  not  be  paid 
and  applied  to  satisfy  the  said  claim  of  the  primary  creditor. 


The  sittings  of  the  court  are  set  forth  below. 
Given  under  the  seal  of  the  court  the  day  of 


,  A.D.  189 


ALEX.  McBRIDE, 

Clerk. 


Claim $ 

Costs  of  summons,  exclusive  of  mileage,  $ 


WARNING   to    garnishee. 


To  the  above-named  Garnishee  :  — 

Vou  are  hereby  notified  that  from  and  after  the  time  of  the  service  of  this 
summons  on  you  all  debts  due  or  accruing  due  from  you  to  the  above-named 
primary  debtor 

are  attached,  and  if  you  pay  the  same  to  any  other  than  to  the  person  holding 
the  proper  order  to  receive  the  same,  or  into  court,  you  will  be  liable  to  repay 
it,  in  case  the  court  or  judge  so  order. 


warning   to   I'RIMARY   DEBTOR   AND   GARNISHEE. 


4 


2 


m 


Here  add  notices,  warnings,  and  endorsements,  as  required  by  form  70, 
and  days  of  sittings  of  court. 
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73.  Judge's  AirAciiiNr,  Order. 


1     Judgment  entered  in  the  Division 

[-Court,  i 


,  ^v,i..>,  in  the  County  of 
j  day  of         ,  A.D.  18     . 


,  on  the 


In  the  Division  Court,  in  the  County  of 

Between  A B ,  Plaintiff, 

and 

C . . . .  D Defendant 

Amount  unsatisfied,  $ 

On  application  of  the  plaintiff,  and  upon  reading  his  affidavit  \or  the 
affidavit  of  A,  . . .  B. , . .,  his  solicitor  {or  "  agent,"  as  the  case  may  l>e)],  it  is 
ordered  that  all  debts  now  owing  to  the  defendant  from  E. . . .  F. . . .,  or  from 
any  party  in  this  province,  whether  due,  or  accruing  due,  he  and  tlie  same 
are  hereby  attached  to  satisfy  the  judgment  in  this  cause. 

Dated  the  day  of  ,  A  D.  18    . 


Add  warning  as  in  next  form. 


Judge 


! 

I 

\ 
I. 

\ 

I 

! 


ToE. 


F 


73a.  Warning  to  Garnishee. 
and  all  others.  Garnishees  :  — 


Vou  are  hereby  notified  that  from  and  after  the  time  of  the  service  of  this 
order  on  you  all  debts  due,  or  accruing  due,  from  you  to  the  above-named 
C. . . .  D. . . .  are  attached,  and  if  you  pay  the  same  to  any  one  other  than  to 
the  person  holding  the  proper  order  to  receive  the  same,  or  into  court,  you 
wiJl  be  liable  to  repay  it,  in  case  the  court  or  judge  so  order. 


73^.  Clerk's  Memoran'dum  ok  Nox-ArrEARA.vcE  of  Garnishee. 

(Under  Consolidated  Rule  of  Supreme  Court  of  Judicature,  No.  943.) 

Memorandum. 

I,  X.    ..  V....,  Clerk  of  the  IMvision  Court  in  the  within 

order  named,  attended  this  day  of  ,18     ,  at  the  place  within 

mentioned,  from        o'clock  in  the         noon  {as  the  case  may  be)  till  past        in 

the         noon  (as  the  case  may  l>e)  of  the  same  day,  and'  the  said  J K. .  . . 

(garnishee)  did  not  appear  before  me  according  to  the  said  order. 

X....V 

Clerk. 

MEMORANDUM    OF   ADMISSION    OF    DFIiT,    WHEN    SIGNED    BY   GARNISHEE. 

Memorandum. 

On  this  day  of  ,  18     ,  the  within  named 

(garnishee)  ajjpeared  before  me  according  to  the  within  order,*  and  admitted 
that  he  was  and  is  indebted  to  the  within-named  G.H.  (judgment  dehtor)  in 
thesumof$  (if  the  whole  debt  he  not  admitted,  nnXA,  "  and  no  more  ").  (If 
the  garnishee  be  willing  to  sign  the  admission,  add,  "  and  signed  the  sub- 
joined admission  in  my  presence.") 

X         \ 

Cleri: 
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I,  J....  K the  within  named,  admit  that  there  is  a  debt  of  $         (// 

the  wliolc  deht  be  not  admitted,  ai\<\,   "and  no  more")  due  from   mc  to  the 
within  named  (Judgment  debtor). 

]....  K....  , 

{Gunifihee  sii:;natnre. ) 

MEMORANDUM,    WHERE   GARNISHEE   DENIES    DEHT. 

On,  etc.,  (as  in  previous  form  to  the  asterisk*),  and   disputes   the   debt 
claimed  to  be  due  from  him  to  the  within  named 

(Jtidgiiteut  debtor, ) 

( If  the  garnishee  he  willing  to  sii^n  the  denial  of  debt,  adi,   "  and    signed 
the  sul)joined  denial  of  debt  in  my  presence."  ) 

X  ...     \' ... . 

I  dispute  the  debt  claimed  to  lie  due  from  me  to  witliin  named. 

J..   .  K....  , 

{Garnishee  signature.) 


74.  Form  of  Affidavit  of  Service  of  Garnishee   Si'mmons  Afier 
Judgment  on  the  Agent  of  a  lioDv  Cortorate  Under  ' 
Section  182  of  the  Act. 


•  (  /it/e  of  Court  and  Style  of  Cause.) 

I,  A . . . .  B. . . .  ,  of         ,  etc.,  make  oath  and  say  as  follows  : — 

1.  That  I  dill  on  the  day  of  ,18     ,  duly  serve  (j  ... .   II.... 

with  a  true  copy  of  the  within  (or  annexed)  summons,  notices,  memorandum, 
or  warnintjs  therein  and  thereon,  in  this  cause,  by  delivjring  the  same  to  the 
said  Ci .  . . .  II....  personally. 

2.  That  at  the  time  of  such  service  the  said  G. . . .  II. . . .  was  the  agent 
of  the  above-named  garnishees  at  (name  of  plaee),  and  that  at  the  saiil  time 
he  as  such  agent  had  an  oftice  at  (name  of  place),  that  such  ofitice  was  at  the 
lime  of  said  service  within  the  limits  of  the  Division  Court  of  the 
County  of  ,  and  that  I  necessarily  travelled  miles  to  make  such 
service. 

Sworn,  etc. 


75.  Form  of  Affidavit  of  Service  of  Garnishee  Summons  Before 

Judg.ment  on  the  Agent  of  a  Body  Corporate  Under 

Section  18.5,  Sun  section  2. 

(Commenee  as  inform  74  to  end  of  paragraph  1). 

2.  That  at  the  time  of  such  service  the  said  G. . . .  H. . . .  was  the  agent 
of  the  above-named  garnishees  at  (name  of  place),  and  that  at  the  said  time 
he,  as  such  agent,  hid  an  ofillce  at  (name  of  place),  and  that  I  necessarily 
travelled         miles  to  make  such  service. 

Sworn,  etc. 


i 

A 
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7G.  I'ONi)  UNDER  Section  19(5. 

(Commencement  and  conclusion  same  as  in  replevin  l>ond,  cxce//  thit  the  bond 
must  be  to  the  clei  k  by  his  name  of  office,  conditioned  as  folkxvs :) 

Whereas,  inaccrt.iin  tjarnishee  proceeding  under  The  Division  Coiirls  Act, 
wherein  the  said  A....  B....  is  primary  creditor,  C...  D....  primary 
debtor,  and  K....  F...,  garnishee,  a  certain  debt  of  $  ,  due   from  the 

garnishee  to  the  primary  debtor,  has  Ijeen  garnished  to  answer  the  debt  of  the 
primary  creditor ;  and  whereas  the  judge  of  the  said  court,  acting  under  the 
196th  section  of  the  said  Act,  ordered  that  upon  payment  of  the  said  debt  by 
the  garnishee  to  the  primary  creditor  security  should  be  given  i>y  or  on  behalf 
of  the  primary  creditor  for  the  repayment  thereof  into  court  by  the  primary 
creditor  :     Now  the  condition  of  this  obligation  is  such  that  if  the  above- 

boundcn  A B....  do  pay  into  court  the  said  debt,  in    case   a    proper 

order  sh.ll  be  made  for  such  repayment,  within  live  days  after  notice  of  such 
order,  then  this  obligation  to  be  void,  else  to  remain  in  full  force. 
(Close  as  in  replevin  bond,  form  65.) 


MINUTES  OF  JUDGMENT  IN  PROCEDURE 

BOOK. 


77.  Of  Judgment  against  Defendant  for  Debt  or  Damages. 

Judgment  for  the  plaintiff  *  for  $  and  $  costs  ;  to  be  paid  in 

days  (when  an  excess  has  been  abandoned,  add,  being  "  in  full  discharge 
of  his  cause  of  action  set  forth  in  the  claim  "). 

*Add,  "  On  verdict  by  jury,"  if  such  be  the  fact. 


78.  Of  Judgment  under  Section  109  of  the  Act. 

The  defendant,  having  been  served  with  "Special  Summons,"  and 
particulars  of  claim,  and  not  disputing  same  (or  "not  disputing  $  part 
thereof),  it  is  adjudged  that  plaintiff  recover  $         for  debt,  and  $         costs. 

R.  ROE, 

Clerh. 
Dated  the  day  of     '  ,  18     . 


1 .' 


\'r^ 


79.  Order  for  Immediate  Judgment  under  Section  111. 
Upon  hearing  and  upon  reading  the  aflfidavit  of  filed  and 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  have  the  clerk  of  this  court 
enter,  and  the  clerk  is  hereby  empowered  to  enter,  final  judgment  in  favor  of 
the  plaintiff  sigainst  the  defendant  *(for  the  amount  of  the  plaintiff's  debt,  or 
money  demand)  sought  to  be  recovered  in  this  action,  as  appears  by  the 
particulars  of  claim,  endorsed  on  (or  attached  to)  the  special  summons  herein, 
with  interest  (if  any),  and  costs  to  be  taxed. 

Dated  the  day  of  ,  18     . 

Judge. 
*If  desired,  the  amount  for  which  judgment  is  to  be  signed  may  be  stated 
here  instead  of  words  in  brackets. 


FORMS — MINUTES    OF   JUDGMENT. 
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80.   JUDOMKNT   UNDKK   SKCTION    111. 

Commence  as  in  form  78  to  t)ie  words  "claim  "  inclusive,  then  proceed: 
And  disputing  same  (of  some  part  thereof,  as  the  ciise  ma)'  M,  and  ihe 
plaintiff  having  ir>ade  application  to  the  judge  for  an  onicr  for  judgment,  as 
provitled  hy  section  111  of  the  Act,  and  upon  due  notice  to  the  defendant,  tl>e 
judge,  on  the  day  of  ,  A.D.  lf<     ,  m.v\t  an  order  enipowering 

the  clerk  to  sign  final  judgment  herein  for  the  '  -mnt  of  the  deht  (or  money 
demand)  set  forth  in  the  said  particulars,  together  with  interest  and  costs,  it  is 
adjudged,  etc.    [Coihimic  as  in  form  78.) 


81.  Ok  Juixjment  wiikre  some  Dei-endants  have  been  .Served  wmi 
Special  Summons,  and  others  have  Confessed. 

The  defendant,  C...  D....,  having  been  served  with  special  sunmions 
and   particulars  of  claim,  and   not   disputing  $  part    thereof,  and   the 

defendants  E. . . .  F. . . .  and  CI ... .  H  . . . .  having  confessed  the  same  as  due 
to  the  plaintiff,  it  is  adjudged  that  the  plaintiff  recover  $  for  deht,  and 
$        for  costs. 


82.  Of  Judgment  of  Non-Suit  or  Dismissal  for  Want  of  Prosecution. 

Judgment   of  non-suit,  "or  that   the   cause  be  dismissed"  (if  costs,  etc., 
ordered,  add,  "  and  the  plaintiff  pay  $  for  defendant's  costs,"  or  $  for 

defendant's  trouble  and  attendance,  and  $        for  his  costs,  to  be  paid  in 
days). 


83.  Of  Judgment  on  Award. 

Judgment  for   the   plaintiff  (or  defendant)  for  the  sum  of  $        and  $ 
costs  (or  for  the  sum  of  $        costs),  pursuant  to.  award,  to  be  paid  in        days. 


84.  Of  Judgment  for  Defendant. 

Judgment  for  t'.e  defendant*  (or  for  the  defendant  for  $  costs  ;  or 
$  for  his  trouble  and  attendance,  and  also  $  for  his  costs,  to  be  paid 
forthwith). 

'Add,  "  On  verdict  by  jury,"  if  such  be  the  fact. 


\  : 


1 


A 


J: 


■:5 


85.  Of  Judgment  for  Defendant  on  Set-Off,  Where  Set-Off  in 

Part  Satisfied. 

It  appearing  that  the  defendant's  set-off  exceeds  the  plaintiff's  claim,  as 
proved,  by  over  $100,  it  is  adjudged  that  the  plaintiff's  claim,  proved  at 
$  ,  be  discharged,  and  that  the  defendant's  set-off  to  $  be  satisfied, 
and,  further,  that  the  defendant  do  recover  against  the  plaintiff  $  for  his 
costs,  to  be  paid  in  days. 
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HC.    0|-  JUIXIMKNI    lOR   DeKENDANT   KOR    BaI.AN'CK  OK   SEI-OI-K. 

It  appeariri};  that  the  defendant's  set-off  exceeds  tlie  |)laintifrs  claim,  it 
is  adjiulf^L'd  ilial  the  plaintill's  claim,  proved  at  $  ,  lie  discharj^od,  and 

that  the  said  set-off  as  to  that  amount  be  satisfied,  and,  further,  that  as  to  $  , 
residue  of  such  sci-off,  the  defendant  have  judgment  for  the  same,  together 
with  $  for  his  costs,  to  he  paid  in  days 


87.  Judgment  in  Case  ok  Counterclaim. 

It  is  adjudged  that  the  plaintiff  do  recover  against  the  defendant  the  sum 
of  for  debt  (or  damages),  and  $  for  costs,  amounting  together  to 

the  sum  of  $  ,  and  that  the  defendant,  on  his  counterclaim,  do  recover 

against  the  plaintiff  the  sum  of  $  for  debt   (or  damages,  as  the  case  may 

/h),  and  $  for  costs,  amounting  together  to  the  sum  of  $  ,  and 

that  the  said  sums  be  set  off  one  against  the  other,  and  that  the  do 

recover  from  the  the  sum  of  $  (being  the  difference  between 

said  sums),  to  be  paid  in  days. 


88.  Forms  of  Judgments  against  Married  Woman. 


((7)  In  respect  of  liabilities  incurred,  whether  for  costs  or  otherwise,  during 
marriage. 

It  is  adjudged  that  the  plaintiff  (or  defendant)  do  recover  $  and 

costs  against  the  defendant  (or  plaintiff)  ;  such  sum  and  costs  to  be  payable  out 
of  her  separate  property,  as  hereinafter  mentioned,  and  not  otherwise.  And 
it  is  ordered  that  execution  hereon  be  limited  to  the  separate  property  of  the 

defendant  (or  plaintiff),  B A....,  not  subject  to  any  restriction  against 

anticipation,  unless  by  reason  of  The  Married  Woman's  Property  Act  the 
property  shall  be  liable  to  execution  notwithstanding  such  restriction. 

(b)  Where  the  judgment  s  recovered  in  respect  of  a  debt  contracted  by 
her  before  marriage. 

It  is  adjudged  that  the  plaintiff  do  recover  the  sum  of  $  and  costs 

against  the  defendant,  A. . . .  B. . . .,  such  sum  and  costs  to  be  payable  out 
of  her  separate  property,  whether  subject  to  any  restriction  against  anticipation 
or  not,  and  not  otherwise. 


89.  Judgment  for  Costs  under  Section  209  ok  the  Act. 


The  defendant  having  disputed  the  plaintiff's  claim — but  afterwards,  before 
the  opening  of  the  court  to  which  he  was  summoned,  confessed  judgment — (or 
paid  the  claim)  so  short  a  time  before  the  sitting  of  the  court  that  the  plaintiff 
could  not,  in  the  ordinary  way,  be  notified  thereof — and  the  plaintiff  having 
bona  fide  and  reasonably  inciirred  $  expenses  in  procuring  witnesses  to 

attend  the  court  to  prove  his  case  {or  in  attending  at  court) ; 

It  is  therefore  adjudged  and  ordered  that  the  defendant  do  pay  the  said 
plaintiff  the  sum  of  $  for  such  costs. 
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00.    F^NTRY  OK  JUDCMENT   FOR    DKI' ENDANT's  COSTS   UNDKR    RuI.K  '25'2a, 

The  plaintiff  being  desirous  of  not  proceeding  in  this  cause,  Init  failing  to 
give  notice  thereof  and  nay  defendant's  costs,  and  not  proceeding  to  trial  at  a 
court  holden  this  day,  the  defendant  having  applied  for  his  costs  (or  the  cause 
not  being  withdrawn  until  after  the  opening  of  court),  it  is  adjudged  that  the 
defendant  do  recover  against  the  jjlaintiff  the  sum  of  $  for  costs  incurred 

in  pre|)aring  for  trial  (or  in  attending  court)  before  notice  of  such  withdrawal, 
ant!  for  costs  of  his  defence. 


91.  Minute  of  Judgment  for  Ci.erk  whkn  JuiHiMiiNT  Posti'Oned. 
In  tlie  Division  Court,  in  the  County  of 

Between  A B ,  Plaintiff, 

and 
C D ,  Defendant. 

At  the  sittings  of  this  court,  held  on  the  day  of  ,  18     ,  at 

,  in  the  said  division,  this  case  came  on  to   be  heard,  and  after  the 

hearing  thereof  by  the  judge  in  open  court  the  giving  judgment  thereupon  was 

postponed  by  the  judge  till  the  day  of  ,  1 B     ,  at  the  hour  of 

,  at  the  office  of  the  clerk  of  this  court  ;  the  case  having  since  been 

maturely  considered  by  the  judge,  it  is  adjudged,  etc.  (according  to  judt^'ment). 

The  clerk  will  read  this  decision  to  the  parties  or  their  agents,  if  present, 
and  forthwith  enter  judgment  according  to  the  statute  in  that  behalf. 
Dated,  etc. 


fudge. 


A 


92.  Form  of  Judg.ment  against  a  Firm,  etc. 

Judgment  for  the  plaintiff  against  the^aid  firm  of  A. . . .  B. . . .  &  Co.,  and 
also  against  O . . . .  P . . . . ,  the  partner  thereof  served  with  a  copy  of  summons 

herein,  and  who  has  failed  to  appear  (and  also  against  R . . . .  S who  has 

admitted  in  the  notice  of  dispute  or  defence  filed  that  he  is,  or  who  has  been 
adjudged  a  partner  of  the  said  firm),  for  $  ,  and  $  costs,  to  be  paid 

forthwith  (or  as  the  case  may  he). 


4 
2 


93.  Of  Order  for  Imposition  of  Fine  for  Contempt. 

It  is  adjudged  that  E. . . .  F. . . .,  at  the  sittings  of  this  court  now  holden, 
in  open  court,  is  guilty  of  a  contempt  of  the  said  court,  by  wilfully  insulting 
,  judge  (or  deputy  or  acting  judge)  of  the  said  court  (or  •'  in  view  of 
the  court,  by  wilfully  insulting  ,  clerk  (or  bailiff)  of  the  said  court, 

during  his  attendance  at  such  court")  (<>r  "  by  wilfully  interrupting  the  pro- 
ceedings of  the  said  court  ") ;  and  it  is  ordered  that  the  said  E . . . .  P. . . .  forth- 
with pay  a  fine  of  $  for  such  offence,  and,  in  default  of  immediate  pay- 
ment, be  committed  to  the  common  gaol  of  this  county  for  days,  unless 
such  fine,  the  costs  herein,  and  the  expense  attending  the  commitment  be 
sooner  paid. 
i6 


I'S.  c 


■  t 
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94.  Of  Imposition  of  Fine  on  a  Juror  for  Non-Attendance. 

Adjudged  that  G H . . . .  was  duly  summoned  to  attend  this  court,  now 

holden,  as  a  juror,  that  he  hath  vilfuUy  neglected  (or  refused)  to  attend  the 
court  in  obedience  to  the  summons,  and  that  he  do  within  days  {or 

forthwith)  pay  a  fine  of  $ 


95  Entry  in  the  Procedure  Book  under  The  Creditors'  Relief 
Act,  Where  There  is  a  Judgment. 

The  plaintiff  (or  defendant),  as  a  creditor  of  the  defendant  (or  plaintiff), 
having  served  upon  the  sheriff  of  the  County  of  a  memorandum  of 

the  amount  of  this  judgment  under  The  Creditors'  Relief  Act,  under  which 
proceedings  were  takeii  against  the  defendant  (or  plaintiff)  for  the  recovery 
thereof,  and  because  the  same  was  not  paid  in  full  (where  part  of  the  judgment 
has  been  paid  through  those  proceedings  or  otherwise,  here  state  it  thus),  but 
$  ,  part  thereof,  having  been  paid,  the  said  sheriff  hath  returned  as  fol- 

lows (here  state  the  return),  and  because  he  was  unable  to  make  the  residue 
{or  the  money  thereon)  satisfaction  is  entered  for  the  sum  of  $  ,  part 

thereof  (if  no  part  was  recovered,  leave  out  the  words  "  satisfaction  is  entered 
for  the  sum  of  $  ,  part  thereof"),  and  judgment  is  entered  for  the  plaintiff 

(or  defendant)  for  the  sum  of  $  ,  balance  of  the  debt  (or  damages)  and 

$  costs. 


96.  Judgment  under  The  Creditors'  Relief  Act. 

Where  the  proceedings  were  not  upon  a  judgment  or  execution,  but  upon  a 

certificate  of  claim. 

Proceed,  as  in  previous  form,  to  the  words  "  a  memorandum,"  and  thence 
as  follows  : — A  certificate  for  a  claim  within  the  jurisdiction  of  this  court, 
amounting  to  the  sum  of  $  debt  (or  damages)  and  $  costs,  under 

The  Creditors'  Relief  Act,  under  which  proceedings  were  taken  for  the  recovery 
thereof  against  the  defendant  (or  plaintiff),  which  not  being  paid  in  full,  and 
the  said  sheriff,  being  unable  to  mak?  the  money  thereon,  returned  the  same 
under  the  provisions  of  the  said  Act,  judgment  is  therefore  entered  for  the 
plaintiff  (or  defendant)  for  $  debt  and  $  costs.    (If  the  sheriff  has 

returned  that  he  has  made  part,  then  the  fact  should  be  stated,  and  judgment 
should  be  entered  for  the  residue  only. ) 


97.  Order  for  Judgment  without  Plaintiff's  Filing  Note  Sued  on. 

( Title  of  Court  and  Style  of  Cause. ) 

(Date,  etc.) 

Upon  the  application  of  the  plaintiff,  and  upon  reading  the  affidavit  of 
,  filed,  it  is  ordered  that  the  plaintiff  be  at  liberty  to  have  judgment 
entered  in  his  favor  in  this  action  without  his  filing  the  note  sued  on  herein, 
on  his  filing  a  true  copy  thereoi  with  the  clerk  of  the  court.* 


•Provide  for  case  of  bond  where  note  lost. 


Judge. 
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98.  Judgment  against  Defendant  on  Confession  befche  Action. 


C . . . .  D ,  being   indebted  to  A ... .  B in  the  sum  of  $        for  a 

debt,  and  having  acknowledged  the  same  in  writing  (with  particulars  attached 
thereto)  before  G....  L,...  ,  clerk  {or  bailiff)  of  this  court,  and  th*^  same 
being  duly  proved  and  produced  to  the  judge,  and  the  said  A....  B.... 
requesting  judgment  thereon,  it  is  adjudged  that  the  said  A....  B....  do 
recover  against  the  said  C. . .  .D. . . .  the  said  sum  of  $  for  debt, 

for  costs. 


and  $ 


99.  Judgment  on  Confession  after  Action. 


The  defendant  having  been  served  with  summons  and  particulars  of  claim 
for  a  debt,  amounting  to  $  (and  the  plaintiff  having  consented  to  take  the 
defendant's  acknowledgment   for   the   sum   of  $  ,  par*    thereof,    and 

abandoned  the  residue  ;  or  having  allowed  t'.e  defendant's  set-off  thereout  ; 
or  made   certain  deductions  claimed  ;h.'°'"' jm),  and   the   defendant  having 

confessed   the   same   (or  $  )  in  writing  before  G....   L clerk  (or 

bailiff),  and  the  confession  being  duly  proved  and  produced. 

(Conclude  as  in  the  preceding  form.) 


2 
J 

^ 


100.  Judgment  Where  Execution  Postponed  by  Consent  of 
Judgment  Creditor  beyond  Fifty  Days. 

Judgment*  for  the  plaintiff  for  $  debt  and  $  for  costs,  to  be  paid 

as  follows: — (ffere  state  the  time  when  or  the  instalments  by  which  the 
judgment  is  to  be  satisfied)^  the  plaintiff  (or  the  party  entitled  to  the  same) 
having  consented  to  this  postponement. 

(When  an  excess  has  been  abandoned,  or  the  defendant  has  paid  money 
into  court  which  has  not  been  accepted,  ddd,  "  Being  in  full  discharge  of  his 
cause  of  action  set  forth  in  the  claim.") 

*Add^  "  On  verdict  of  jury,"  if  the  cause  was  tried  by  the  jury. 


101.  Order  to  Suspend  Order,  or  Judgment,  or  Execution. 
(Insert  title  of  Court  and  Style  of  Cause.) 


It  is  ordered  that  the  judgment  (or  oider)  [or  that  the  execution  under  the 
judgment  (or  order)]  of  this  court  in  this  action,  bearing  date  the  day  of  , 
A.D.  18     ,  be  suspended  until  the  day  of  ,  A.D.  18     . 


Dated  this        day  of 


,  A.D.  18 


Judge. 
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102.  Oruer  Postponing  Execution  or  Judgment  unprr 

Section  147. 

{Title  of  Court  and  Style  of  Cause.) 

Whereas  the  plaintiff  obtained  a  judgment  against  the  defendant  in  this 
court  on  the  day  of  ,  18     ,  for  the  payment  of  $  debt  (.  r 

damages)  and  $         for  costs  ,  and  the  defendant  was  ordered  to  pay  the 

same  at  a  day  now  past  (?/  by  instalments,  specify  them),  and  it  has  been 
made  to  appear  to  the  satisfaction  of  the  judge  by  affidavit  (or  affirmation,  or 
otherwise)  that  the  defendant  is  unable  from  sickness  [or  other  sufficient  cause) 
to  pay  and  discharge  the  debt  [or  damages)  recovered  against  him  (or  ■ 
instalment  thereof,  if  the  same  was  ordered  to  be  paid  by  instalments;,  so 
ordered  to  be  paid,  I  do  therefore  f)rder  that  the  said  judgment  ( '" 
execution,  or  order,  as  the  case  may  be)  be  stayed  (or  suspended)  for  (here 
specify  the  time  and  terms  upon  which  the  order  is  i^ranted). 

Dated  this  day  of  ,  18     . 


fudge. 


10.3.  Entry  in  the  Procedure  Book  ok  Judge's  Order  for 
Executor  or  Administrator  to  Revive  a  Judgment. 

On  the  day  of  >  18     ,  it  was  ordered  by  the  judge  that 

the    plaintiff,  as   executor   (or  administrator),    have    execution    against    the 
defendant  of  a  judgment  of  this  court  (or  of  the  Division  Court,  etc.), 

whereby  the  said  C. . . .  D in  his  lifetime,  on         ,  recovered  apainst  the 

said  defendant  the  sum  of  $  ,  etc. 


104.  Entry  oi'  Order  in  Procedure  Book  that  JuDiiMENT  he 

r.EVIVEI)    AGAINST   AN    EXECUTOR    OR    ADMINISTRATOR. 


On  the  day  of  ,  18     ,  it  was  ordered  by  the  judge  tliat  the 

plaintiff  have  execution  against  the  defendant,  as  executor  (or  administrator) 
of  E. . . .  F. . . .  ,  deceased,  of  a  judgment  of  this  court  (or  of  the 
Division  Court,  etc.),  whereby  the  plaintiff,  on  ,  recovered  against  the 


said  E . . 


in  his  lifetime,  the  sum  of  $ 


to  be  levied  of  the 


goods  and  chattels  of  the  said  deceased,  in  the  hands  of  the  said  defendant  to 
be  administered. 


105.  Ok  Judgment  against  Executor  or  Administrator  on 

DeVASI  AVIT   AKIER  JUDGMENT. 

Judgment   that   the   defendant   has   wasted   goods   and   chattels  of  A. .. . 
B.  .  .     ,  deceased,  to  the  sum  of  $  ,  whereby  a  judgment  recovered 

against  him  by  the  plaintiff  in  the  Division  Court,  in  the  County  of 

,  on  the  day  of  ,  18     ,  remains  unsatisfied  ;  and  that 

the  plaintiff  now  recover  against  the  defendant  the  first-named  sum,  and  also 
$  costs,  to  be  paid  in  days. 


FORMS — MINUTES   OF  JUDGMENT. 
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106.  Of  Judgment  against  Exfxutor or  Administrator,  who  Admits 

HIS     RErRESKNTATIVK    ("llARACTER,    AND    THE     I'lAIM  IFF's 

Demand,    hi:t   Ai.i-kc.es   a   Total   ok    Partial 

Administration    of    Assets,    and 

does    not    Trove  the 

Administration. 

Jiulgment  for  plaintifTfor  $  debt,  and  $  costs,  to  he  paid 

in  days  ;  full  {or  partial)  administration,  which  was  allejjed,  and 

disputed,  not  having  1  cen  proved.  Ordered  that  the  said  sums  he  levied  of 
the  v'lods  and  chattels  of  t.ie  deceaseil ;  failing  such  goods,  then  the  debt  of 
the  goods  and  chattels,  hereafter  to  come  to  the  defendant's  hands  to  be 
administered,  and  the  costs  to  be  levied  of  the  defendant's  proper  goods. 


107.  Oi  Judomkn  T  against  Executor  or  Administrator,  who  Admits 

his  Representative  Characier,  and  the  I'laintiff's 

Demand,  isut  Alleges  a  To  iai.  or  Partial 

Administration  of  Asset:.,  and  Proves 

THE   Ad.MINISTRATION. 

Judgment  for  the  plaintiff  for  $  ,  to  be  paid  in  days  ;  to 

be  levied  of  the  goods  and  chattels  of  the  deceased,  hereafter  to  come  to  the 
defendant's  hands  to  be  administered  ;  the  debt  not  being  denied,  and  full  {or 
partial)  administration,  which  was  denied,  having  been  prove;'.  Ordered  that 
the  plaintiff  pay  $  for  the  defendant's  costs  in  days. 


108.  Of  Judgment  against    Executor    or    Admini.'.trator,  Where 

THE      DeiKNDANT    ADMITS     HLS     REPRESENTATIVE     CHARACTER, 

HUT  Denies  the  Demand,  and  Allegp:s  Total  or  Partial 

Administration    ok    Assets,    and    the    Plaintiff 

Proves    his    Demand,    and    the    Defendant 

DOES  NOT  Prove  Administration. 

Judgment  for  plaintiff  for  $  for  debt,  and  also  $  costs, 

io  be  paid  in  days,  to  be  levied  of  the  goods  and  chattels  of  the 

decf^a.sed  ;  failing  such  goods,  then  the  said  costs  to  be  levied  of  the  defendant's 
jjroper  goods,  and  the  debt  to  be  levied  of  the  goods  and  chattels  )f  the 
deceased,  hereafter  to  come  to  the  defendant's  hands  to  be  administered,  the 
plaintiff's  demand  having  been  proved,  which  was  denied,  and  administ  ation, 
which  was  alleged,  not  having  been  proved. 


109.  Ok  Judgment  a(.ainst  an  Executor  or  Administrator,  Where 

HE  Admiis  his  Rei'resentative  Character,  hut  Denies  the 

Demand,  and  Alleges  Total  or  Partial  Ad.minis- 

TRATION   OK  ASSETS,  AND    THE  PLAINTU'F  PrOVES 

his  Demand,  and  the  Defendant 
Proves  Administration. 

Judgmeiit  for  the  plaintiff  for  $  for  debt,  and  also  $  costs, 

to  be  paid  in  days  ;  the  jilaintiff's  demand,  which  was  denied,  having 

l)een  provetl,  and  full  {or  partial)  administration  also  having  been  proved, 
which  was  denied,  the  said  costs  to  be  levied  of  the  goods  and  chattels  of  the 
deceased  ;  failing  su'.h  goods,  then  of  the  defendant's  proper  goods  ;  the  said 
ut'!)t  to  be  levied  ofllie  goods  and  chattels  of  the  deceased,  hereafter  to  come 
to  the  defendant's  hands  to  be  administered  ;  and  ordered  that  $  ,  tiie 

costs  of  proving  such  administration,  be  paid  by  the  i)laintiff  in  days. 


V: 


-V^: 
,* 
** 
..•' 
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110.  Of  Ordinary  Judgment  against  Executor  or  Administrator. 

Judgment  for  plaintiff  for  $  ,  and  $  costs,  to  be  paid  in 

days,  to  be  lev''"d  of  the  goods  and  chattels  of  the  deceased  ; 
failing  such  goods,  the  costs  to  be  levied  of  the  defendant's  proper  goods  and 
chattels. 


111.  Ok  Judgment  against  an  Executor  or  Adminisirator,  who 

Admits  his  Representative  Character,  and  Denies 

THE  Demand. 

The  same  as  in  ordinary  judgment  against  executor  or  administrator, 
form  110. 


112.  Of  Judgment  against  an   Executor  or  Administrator,  who 

HAS  Denied  his  Representative  Character,  or  Pleaded 

A  Release  to  Himself. 

The  same  as  in   ordinary  judgment  against  executor  or  administrator, 
form  110. 


113.  Of  Judgment  against  an  Executor  or  Administrator,  who 

has  Wasted  Assets. 

Judgment  for  plaintiff  for  $  ,  and  $  costs,  to  be  paid  in 

days,  to  be  levied  of  the  goods  and  chattels  of  the  deceased  ; 

failing  such  goods,  then  the  whole  (or  the  sum  of  $  and  the  said 

costs)  to  be  levied  of  the  defendant's  proper  goods  and  chattels  ;  the  defendant 

having  wasted  the  goods  of  the  deceased  to  that  amount. 


114.  Minute  in  Procedure  Book  of  Judgment  against  Garnishee, 
or  Judgmtjnt  already  Entered. 

Judgment  entered  on  the  day  of  in  the  Division  Court, 

in  the  County  of  ,  year  No.        ,  18    . 

Amount  unsatisfied,  $ 

On  hearing  all  parties  [or  on  "hearing  ihe  above-named  "]  (M^ /(7/7?i?.i 
appearing),  and  upon  proof  of  the  debt,  it  is  adjudged  that  the  garnishee  is 
indebted  to  the  primary  debtor  in  $  now  due  {or  coming  due  as  follows  : 

),  which 
{or  $  of  which)  ought  to  be  applied  in  satisfaction  of  the  said  judgment, 

and  that  the  said  j); imary  creditor  do  recover  the  same  against  the  garnishee, 
for  levying  wherei^f  execution  may  issue        days  from  this  date  ,  unless 

the  garnishee   shall   sooner   pay   the   same   into   court,    to  satisfy   the   said 
judgment. 


Entered  the 


day  of 


,  A.D.  18 
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115.  Minute  Where  tjib  Debt  Due  by  the  Garnmshee  is  Payable 

BY  Instalments. 

Same  as  abo7>e,from  the  words  "primary  debtor"  $  incliisiie,  and 

from  thence  proceed:  not  now  clue,  Imt  payable  by  instalments  as  follows 
{^here  state  the  instalment!:  and  ivhen  payable),  $  of  which  ought   to  be 

applied  in  satisfaction  of  the  said  judgment,  and  that  the  primary  creditor  do 
recover  against  the  garnishee,  by  instalments  of  $  ,  every  (^hcre 

specify  when  payments  ordered  to  he  made).  The  first  of  such  instalments  to 
be  paid  on  the  day  of  >  li^  i  unless,  etc.  (Close  as  in  the  preceding 
form.) 


116.    Minute  in   Procedure  Book  ok  Judc.ment  against   Primary 
Debtor  and  against  Garnishee. 


On  healing  all  parties  \pr  "on  hearing  the  primary  creditor  {or  as  the  case 
is),  the  primary  debtor  (or  as  the  case  is)  having  made  default],  it  is 
adjudged,  1st,  That  the  primary  debtor  is  indebted  to  the  primary  creditor  in 
$  ,  and  that  he  do  pay  the  same  and  $  costs  in  days. 

2nd,  That  the  garnishee  is  indebted  to  the  primary  debtor  in  $  ,  *  which 

(//  the  garnishee^  s  debt  be  larger  than  the  primary  creditor'' s  claim,  say  :  "to 
the  extent  of  the  two  first-mentioned  sums")  ought  to  be  applied  in  satisfaction 
thereof.  .Srd,  That  the  primary  creditor  do  recover  .against  the  garnishee  the 
said  sum  of  $         ,  to  lie  paid  in  days  (as  time  may  be  given  for  payment 

of  debt  becomes  due),  in  satisfaction  as  aforesaid. 


117.    Where   the    Debt    Due   by   the   Garnishee   is   Payable   by 

Instalments. 

Same  as  in  form  116  up  to  the  asterisk  *,  from  thence  proceed  :  not  now 
due,  but  payable  by  instalments  as  follows  (here  state  the  instalments  and 
when  payable),  as  in  form  116  to  the  end. 


118.  Where  the  Garnishee  has  set  up  Defence  Which  He  Kkew 

to  be  Untenable. 

And  inasmuch  as  the  garnishee  has  set  up  a  defence  which  he  knew,  or 
ought  to  have  known,  was  untenalile,  it  is  adjudged  that  he  do  pay  the  costs 
of  this  proceeding,  amounting  to  $         ,  forthwith  (or  within  days). 


119.  Minute  of  Judgment  in  Favor  of  Garnishee,  Primary  Debtor, 

or  Claimant. 


On  hearing  all  parties  (or  on  hearing  the  garnishee,  the  primary  creditor 
having  made  default),  it  is  adjudged  that  the  garnishee  is  nr>»  indebted  to  the 
primary  debtor,  as  claimed  l)y  the  primary  credi.or,  "nd  lh.it  the  primary 
creditor  pay  the  garnishee  $         for  his  costs,  to  be  \'^\^'\  in  days. 
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120.    Judgment  Where   Trimary  Creditor   Fails  in   Recovery  or 

PROviNr.  KOR  Claim  and  rROCERDiNcs  have  been  Contini'ed 

AS  Between  the  Primary  Dehior  and  the  Garnishee. 

The  primary  creditor  having  failed  to  prove  his  claim  against  the  primary 
debtor,  or  become  non-suited,  and  upon  hearing  the  matter  in  controversy 
between  the  primary  debtor  and  the  garnishee,  it  is  adjudged  that  (here  follcnv 
any  other  form  of  jud^iiieiit  suitable  to  the  case  of  an  ordinary  proceeding 
belwtoi  plaintiff  and  defendant),  and  it  is  ordered  that  the  primary  creditor 
do  ]5ay  the  primary  debtor  [or  garnishee).  {Here  state  whatever  the  judgment 
may  be  as  to  costs  or  otherwise. ) 


121.  Judgment  for  the  primary  debtor  (or  for  the  garnishee,  or  for  the 
third-party  claimant)  against  the  primary  creditor  for  $         costs  {or  for  $ 
for   his   trouble  and  attendance,  and   for  his  costs),  to  be  paid  forthwith  {or 
within  fourteen  days). 


122.  It  appearing  that  the  set-off  of  the  primary  debtor  exceeds  the  claim 
of  the  primary  creditor,  as  proved,  by  over  $100,  it  is  adjudged  that  the  claim 
of  the  primary  creditor  proved  at  be  discharged,  and  that  the  set-oflfof 

the  primary  dclitor  to  $         l)e  satisfied  ;  and,  further,  that  the  primary  debtor 
do  recover  against  the  primary  creditor  $        for  liis  costs,  to  be  paid  in 
days,  and  that  the  attachment  of  the  debt  garnished  be  discharged. 


123.  Summons  under    Section   197,  Where  a  Third   Party  Claims 

THE  Money  Garnished. 

( Title  of  Court  and  Style  of  Cause.) 

Upon  reading  the  garnishee  summons  issued  in  this  cause,  and  upon 
hearing  the  primary  creditor  [the  primary  debtor]  and  the  garnishee  ; 

It  is  ordered  that  the  further  hearing  of  the  parties  t<i  the  said  summons 
herein  do  stand  adjourned  until  the  day  of  ,  A.D.  1H9     ,  at  (or 

•'  the  next  sittings  of  this  court  "),  and  thr.    '  1 .  . . .  II ,  who  claims  to  be 

entitled  to  the  said  debt,  the  primary  cl^^llfor,  the  primary  debtor,  and  the 
garnishee,  their  solicitors  or  agents,  attend  lufore  the  presiding  judge  at  the 
next  sittings  of  ihi.;  court  at  ,  on  the  day  of  ,  A.D.  189     , 

at  o'clock  in  the  nijon  of  the  same  day  (i->r  such  other  time  as 

may  be  appointed),  and  state  the  nature  and  particulars  of  their  respective 
claims  to  such  debt,  and  maintain  or  relinquish  the  same,  and  abide  by 
such  order  as  may  by  the  ^tid  presiding  judge  be  made  herein,  and  that  the 
costs  of  the  adjournment  aad  of  this  ortler  be  costs  in  the  cause. 

Dated,  etc.  . 


Judge. 


FORMS — JUDGMENTS    IN    REPLEVIN. 
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OR 


JUDGMENTS  IN  REPLEVIN. 


124.  In  Favok  of  I'laintiff. 

Judgment  for  the  plaintiff  (//  case  tried  7vith  a  jury,  add:  on  verdict  by 
jury)  for  $         ,  and  $         costs,  to  be  paid  in  days. 


125.  In  Favor  of  Defendant  in  Replevin  for  Rent. 

Adjudged  that  the  plaintiff  do  return  to   the  defendant   the  goods  and 
chattels  (or  cattle)  (statin i^  the  particulars),  and  pay  $  for  costs  in 

days  [_or  adjudged  that  the  amount  due  for  rent  in  arrear  from  the  plaintiff  to 
the  defendant  is  $  ,  and  that  the  goods  and  chattels  (or  cattle)  were  of 

the  value  of  $  ,  and  that  the  plaintiff  do  in  days  pay  the  said 

sum  of  $  and  also  the  sum  of  $  for  costs  of  suit]. 


,4' 


upon 


126.  In  Favor  of  Defendant  in  Replevin  of  Cattle,  Damage 

Fl-  \s ANT. 

Adjudged    that  the   plaintiff  do  return  tn  ine  defendant  the  cattle  (here 
^^ifv  the   cattle)  or  do  pay  in  d.iys  the  sum  of  $  ,  which  is 

adjudged  as  the  amount  of  damage  sustained  by  the  defendant,  and  that  the 
l)laintiff  d»^  |v\y  within  days  $  for  costs. 


2 


127.  In    Favor  of  Defendant  Where  Replevin 
or  for  Damai'.e  Feasant. 


IS  Not  for   Rent 


'     Adjudged   that    the  plaintiff  do  return  to  the  defendant  the  goods   and 
chattels  (or  the  cattle)  (statiita;  the  particulars  thereof)  forthwith  (or  in 
days),  and  th.at  the  plaintiff  do  pay  the  defendant  in  days  $ 

for  costs  of  suit  (if  damages  be  awarded,  add :  and  $        for  damages  sustained 
by  the  defendant). 
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DETINUE. 


128.  Judgment  for  Delivery  ok  Goods. 

It  is  adjudged  that  the  plaintiff  do  recover  against  the  defendant  the 
following  goods  and  chattels  of  the  plaintiff  wrongfully  detained  by  the 
defendant,  that  is  to  say  : — 

(Here  enumerate  the  chattels  which  the  court  decides  have  been  detained)  or 
$  their  value,  and  also  the  sum  of  $  for  damages,  for  their  said 

detention,  and  the  sum  of  $  for  costs. 

And  it  is  ordered  that  the  defendont  do  return  the  said  goods  to  the 
plaintiff,  or  do  pay  the  sum  of  $  ,  their  value,  to  the  clerk  of  this  court, 

on  the  day  of  ,  A.D.  18    . 

And  it  is  further  ordered  that  the  defendant  do  pay  the  said  damages  and 
costs,  amounting  together  to  the  sum  of  $  ,  to  the  clerk  of  the  court, 

on  the  day  of  ,  A.D.  18      (or  forthwith). 

If  the  judge  makes  an  order  at  the  trial  for  a  return  of  the  goods  and 
chattels  without  giving  the  defendant  the  option  of  returning  them,  omit  the 
words  in  brackets  and  substitute  the  following : — 

And  it  is  ordered  that  the  defendant  do  return  the  said  goods  and  chattels 
to  the  plaintiff  on  the  day  of  ,  A.D.  18     ,  and  that  in  default  of 

his  so  doing  a  warrant  of  delivery  do  issue. 


129  Form  of  Judgment  where  Immediate  Return  is  Ordered, 
with  damaf.es  and  costs. 

It  is  adjudged  that  the  defendant  does  unjustly  detain  the  goods  and 
chattels  of  the  plaintiff,  viz.  :  [here  enumerate  and  shortly  describe  the  goods), 
and  it  is  ordered  that  the  defendant  do  return  the  same  to  the  plaintiff  forth- 
with and  thi.  t  a  warrant  of  delivery  do  issue  therefor,  and  that  the  defendant 
do  pay  $  damages  for  the  unjust  detention  thereof,  and  $  the  costs  of 
this  suit,  amounting  together  to  the  value  of  $  ,  to  the  clerk  forthwith, 

and  in  default  of  his  so  doing  that  execution  do  issue  therefor  immediately. 


r 

d 

tl 

g 
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130.  Order  on  Party  to  Pay  Costs  to  Clerk,   under  Section  55. 
{Insert  title  of  Court  and  Style  of  Cause,  or  Causes,  if  more  than  one.) 

Upon  reading  the  summons  herein  granted  on  the  day  of  , 

A.D.  18  ,  the  affidavit  filed,  the  affidavit  of  service  thereof,  and  upon  hearing 
the  clerk  of  the  said  Division  Court,  and  the  said  plaintiff  (or  as  the  case 

may  be),  I  do  order  that  the  said  do  pay  to  the  clerk  of  this  court  the 

sum  of  $         within  days  from  this  date,  as  the  fees  which  should  have 

been  paid  by  him  to  the  clerk  of  the  court  on  the  proceedings  herein,  and 
which  now  remain  unpaid,  together  with  the  costs  of  this  proceeding,  and  in 
the  event  of  the  said  sum  not  being  so  paid  it  is  further  ordered  that  execution 
do  issue  against  the  goods  and  chattels  of  the  said  ,  or  that  the  same 

be  made  and  levied  by  such  ways  and  means  as  any  debt  or  damages  ordered 
to  be  paid  by  the  court  may  or  can  be  recovered  by  process  of  the  said  court, 
and  that  an  entry  of  this  order  be  made  in  the  procedure  book. 

Dated  at  this  day  of  ,  189     . 


Judge. 


the 
the 
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131.  Appeal  to  the  High  Court. 

Form  of  entry  of  judgment  utuler  section  ija. 

This  case  having  lieen  appealed  to  a  judge  of  the  Court  of  Appeal,  who 
having  ordered  (or  given  direction)  touching  the  decision  (or  judgment)  to  be 
given  herein,  judgment  is  therefore  entered  (here  state  the  short  material 
provision  of  the  order,  as  the  case  may  l>e),  with  costs  to  be  paid,  as  ordered. 


EXECUTIONS. 


132.  Against  Goods  of  Defendant. 


No.      ,  A.D.  18 


(Insert  title  of  Court  and  Style  of  Cause. ) 


I  Seal.  } 


Whereas  on  the  day  of  ,  A.D.  18      ,  the  plaintiff  duly 

recovered  in  said  court  judgment  against  the  defendant  for  $  for  debt  (or 

damages),  and  $  for  costs  of  suit,  which  remains  unsatisfied  (when  the 

jtidgvient  has  been  revived,  add,  "and  on  the  day  of  ,  A.D.  18     , 

the  said  judgment  was  duly  revived"),  you  are  hereby  required  to  levy  of  the 
goods  and  chattels  of  the  defendant,  in  the  said  County  (not  exempt 

from  execution),  the  said  moneys,  amounting  together  to  the  sum  of  $  , 

and  your  lawful  fees  ;  so  that  you  may  have  the  same  within  thirty  days  from 
the  date  hereof,  and  pay  the  same  over  to  the  clerk  of  this  court  for  the 
plaintiff. 

Given  under  the  seal  of  the  court  this  day  of  ,  A.D.  18     . 


X....  Y 

Clerk. 


ToV....\V 

Bailiff  of  said  Court. 

Judgment ....    $ 

Interest 

Subsequent  costs 

This  execution 

Levy  the  sum  of $ 

upon  this  precept. 


,  and  your  lawful  fees 


132a.  In  case  several  judgments  have  been  recovered  against  an  absconding 
debtor,  r.,.d  one  execution  is  issued  thereupon,  in  pursuance  of  rule  30,  such 
execution  should  recite  the  several  recoveries,  with  their  respective  amounts. 


\.' 


:::»■ 


133.  Warrant  of  Execution  Where  One  of  Several  Plaintiffs 
HAS  Died  after  Judgment  and  before  Execution. 

Same  in  all  respects  as  other  warrant,  except  that  the  following  may  be 
inserted  after  the  statement  of  the  recovery  of  judgment : — 

And  whereas  G . . . .  R . . . . ,  one  of  the  plaintiffs,  has  died  since  judgment 
was  given  (or  signed)  and  before  execution  executed. 


2r)2 


No.         ,  A.D.  18 


FORMS  — KXIiCUTIONS, 

« 

134.    AdAINST   (JOODS   OK    I'l.AIN  III' F. 

( Iinert  title  of  Court  and  Style  of  Cause. 


I   Seal. 


Whereas  on  the  day  of  ,  A.D.  IH     ,  in  said  court,  ]w\g- 

ment  was  j^iven  for  the  defendant,  and  for  $  costs  (t>r  judgment  was  given 
that  iilaintifl"  l)e  non-suited  ;  or  that  the  action  lie  dismissed,  and  that  the 
plaintiff  do   i)ay  the   sum    of  $  to   the  defendant  for  his  tiouble  and 

attendance,  and  $  for  his  costs,  which  remain  unsatisfied) — {here  folloiv 

the  last  form  of  execution  to  end,  transposing  the  words  '''■plaintiff'  and 
"  defendant ''  where  they  oaur). 


135.  On  Judgment  for  Balance  ok  Set-Off. 

No.    ,  A.D.  189  . 

(Insert  title  of  Court  and  Style  of  Cause. ) 


Whereas,  at  the  sittings  of  this  court,  holden  on  the  day  of  , 

A.D.  18     ,  it  was  adjudged  that  the  above-named  defendant  should  recover 
against  the  above-named  plaintiff  the  sum  of  $  ,  the  residue  of  his  set-off 

exceeding  the  plaintiff's  claim,  together  with  $  ,  his  costs  of  suit,  which 

remains  unsatisfied,  you  are  hereby  requiretl  (conclude  as  directed  in  last  form). 


136.  For  Counterclaim.  , 

The  same  as  the  fores^oing  form,  to  the  words  "  the  residue  "  inclusive,  and 
proceed :  of  liis  counterclaim  (exceeding  the  plaintiff's  claim)  (as  the  case  may 
he),  together  with  $  .»  his  costs  of  defence,  and  of  proving  his  said 

counterclaim  (or  as  the  case  may  be),  which  remains   unsatisfied,  etc.    (Con- 
clude as  directed  in  previous  forms). 


Execution    under    Section   82,  Where  Judgment    Obtained 
Ac.AiNST  A  Defendant  Residing  in  a  Foreign  County. 


,  A.D.  18 


(Insert  title  of  Court  and  Style  of  Cause. ) 


Whereas   the  place  of  sitting  of  this  court  is  nearest  to  the  defendant's 
residence,  and  at  the  sitting  of  the  said  court,  holden  on  the  day  of 

,  A.D.  18  ,  in  and  for  the  said  division,  by  judgment  of  the  said 
court  the  plaintiff  recovered  against  the  defendant,  under  the  provisions  of  sec- 
tion 82  of  The  Division  Courts  Act,  the  sum  of  $  for  debt,  and  $  for 
costs  remaining  unsatisfied,  you  are  hereliy  required  to  levy  of  the  goods  and 
chattels  of  the  defendant  (not  exempt  from  execution),  in  the  said  County  of 
(or  in  the  County  of  ,  where  the  defendant  resides),  the  said 
moneys,  etc.    (Conclude  as  in  form  132). 


FORMS — EXECUTIONS. 
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138.  On  Transcript  ok  JurxniKNT   krom  onk  Division  Coi'rt  to 

Another. 


No.      ,  A.D.  18    . 

( Insert  title  of  Court  ami  Style  of  Cause. ) 


I  Seal.  J 


Whereas  on  the  day  of  ,  A.  D.  18     ,  tlie  plaintiff  (hily 

recovered  in  the  Division  Court,  in  the  County  of  ,  judgment 

against  the  defendant  for  $  for  delit,  and  $  for  costs  of  suit  (tf  t/ie 

juttgiiient  was  revived,  use  the  follow  iui;^  words  :  "  and  on  the  day  of 

,  A.D.  18  ,  the  said  judjjment  was  duly  revived  "),  as  appears  by  a 
transcript  of  the  entry  of  such  judgment  attested  by  the  seal  of  the  court,  cer- 
tified and  signed  by  ,  the  clerk  thereof,  and  sent  and  addressed  to 
the  clerk  of  this  Division  Court,  jnirsuant  to  the  provisions  of  The  Division 
Courts  Act.  And  whereas  it  appears,  by  certificate  of  the  first-mentioned 
clerk  at  the  foot  of  the  transcript,  that  the  aniouiu  unpaid  on  the  said  judg- 
ment is  $  ,  which  said  transcript  and  certificate  is  duly  entered  in  the 
l)ook  of  this  court,  therefore  you  are  hereby  required,  etc.  (Conclude  as  in 
form  132). 


139.  For  an  Execctor  on  Judgment  Revived  in  His  Favor. 


No. 


A.D.  18 


(Title  of  Court.) 


Between  A . 


Seal. 


B..., 

and 
F.... 


Executor  of  C . . . .  D . . . .  (or  admin- 
istrator), deceased,  Plaintiff, 

Defendant. 


Vou  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  defendant 
(not  exempt  from  execution),  in  the  said  County  of  ,  the  sum  of  $  , 

which  C D. . . .,  in  his  lifetime,  in  this  court  (or  in  the  Divisior^, 

Court,  etc.),  on  ,  recovered  against  the  defendant  for  his  debt  (or 

damages)  and  costs  (leave  having  on  the  day  of  A.D.  ,  18     , 

been  given  to  the  plaintiff  or  executor  (or  administrator)  of  the  said  C... 
D....  to  issue  execution  for  the  recovery  thereof  with  costs),  together  with 
your  lawful  fees. 

And  you  are  further  required  to  have  that  money  within  thirty  days  after 
tlie  date  hereof,  and  to  pay  the  same  over  to  the  clerk  of  this  court  for  the 
plaintiff. 

(Conclude  as  in  other  for         ''executions.) 
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140.  Ok  Judgment  Revived  against  Executor  or  Administrator. 

No.        ,  A.D.  18    . 
In  the 


Division  Court,  in  the 


I  Seal,  j 


Between  A . . , 
C, 


.  B.. 

and 
.  D. 


County  of 
Plaintiff, 

Executor  of  E. . . .   F. , 
ceased,  Defendant. 


de. 


You  are  hereby  commanded  {.or  as  before,  or  as  often  before)  to  make  and 
levy  by  distress  and  sale  of  the  jjoods  and  chattels  of  E . . . .  F. . .  . ,  deceased, 
in  the  County  of  (not  exempt  from  execution),  in  the  hands  of  the 

said  defendant,  as  executor  {or  administrator),  to  be  administered,  the  sum  of 
$  ,  which  the  plaintiff  in  this  court  (or  in  the  Division  Court, 

etc.),  on  ,  recovered  against  the  said  deceased  in  his  lifetime  for  the 

plaintiffs  debt  (or  damages)  and  costs,  and  whereof  it  was  on  ordered 

by  the  judge  of  this  court  {or  of  the  Division  Court,  etc.)  that  the  said 

plaintiff  should  have  execution  against  the  said  defendant  as  executor  {or 
administrator)  of  the  said  deceased,  to  be  levied  of  the  goods  and  chattels  of 
the  said  deceased  in  the  said  defendant's  hands  to  be  administered,  together 
with  the  costs  of  execution  herein,  and  your  lawful  fees  ;  so  that  you  have  the 
same  within  thirty  days  after  the  date  hereof,  and  pay  the  same  over  to  the 
clerk  of  this  court  for  the  plaintiff. 

{Conclude  as  in  previous  forms  of  executions.) 

N.B.  —Executions  upon  the  judgments  in  other  causes  against  executors 
may  be  drawn  from  this  form,  with  the  requisite  alterations. 


141.  Against  Goods  of  Testator. 
No.     ,  A.D.  18    . 
In  the  Division  Court,  in  the  County  of 


I 


Seal. 


Between  A. . . .  B. . . . ,  Plaintiff, 
I  and 

)  C . . . .  D ,  Executor  {or  Administrator)  of  E . . 

F. . . . ,  deceased,  Defendant. 


Whereas  on  the  day  of  ,  A.D.  18     ,  the  plaintiff  duly 

recovered  in  the  said  court  judgment  against  the  said  defendant  as  executor 

{or  administrator)  of  E. . . .  F deceased,  the  sum  of  $  ,  for  a  certain 

debt,  with  $  for  costs,  to  be  levied  cf  the  goods  and  chattels  of  the 

deceased  ;  tailing  such  goods,  the  costs  to  be  levied  of  the  defendant's  proper 
goods  and  chattels,  which  said  debt  and  costs  were  ordered  to  be  paid  at  a 
day  now  past,  and  remain  unsatisfied  :  These  are  therefore  to  command  you 
forthwith  to  make  the  levy,  by  distress  and  sale  of  the  goods  and  chattels, 

which  were  the  property  of  the  said  E F. . . ,  in  his  lifetime,  in  the  hands 

of  the  defendant  to  be  administered  in  the  County  of  (not  exempt  from 

execution),  the  said  debt  and  costs,  amounting  together  to  the  sum  of  $  , 

together  with  the  costs  of  this  execution,  if  the  defendant  have  so  much  thereof 
in  his  hands  to  be  administered  ;  and  if  he  hath  not  so  much  thereof  in  his 
hands  to  be  administered,  then  that  you  levy  of  the  proper  goods  and  chattels 
of  the  defendant,  in  the  said  County  of  (not  exempt  from  execution), 

the  said  costs  and  your  lawful  fees,  so  that  you  may  have  the  same  within 
thirty  days  after  the  date  hereof,  and  pay  the  same  over  to  the  clerk  of  this 
court  for  the  plaintiff. 

( Conclude  as  in  previous  forms  of  executions. ) 


de- 
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142.  Form  of  Execution   in    Replevin    against    Plaintiff    when 
Return  of  Ciooos  Adjudged  with  Damages  and  Costs. 

No.      ,  A.D.  18    . 

In  the  Division  Court,  in  the  County  of 

- — ' — -  Between  Henry  Bray,  Plaintiff, 

\    Seal,   j-  and 

>— , — '  John  Nokes,  Defendant. 

Upon  hearing  this  action  of  replevin  at  a  sitting  of  the  court,  holden  at 
,  in  and  for  the  said  division,  on  the  day  of  ,  18     ,  it 

was  adjudged  that  the  plaintiff  do  return  to  the  defendant  the  goods  and  chat- 
tels {or  the  cattle)  {stating  the  particulars  thereof)  forthwith  {or  in  days), 
and  that  the  plaintiff  do  pay  to  the  defendant  in  days  $  for 
costs  of  suit  {if  damages  have  been  awarded,  add,  "  and  also  $  for 
damages  sustained  by  the  said  defendant  "),  and  the  plaintiff  has  not  returned 
to  the  said  defendant  the  said  goods  and  chattels  {or  the  said  cattle),  or 
paid  the  said  costs  {if  damages  have  been  awarded  and  have  not  been  paid, 
add,  and  damages),  these  are  therefore  to  require  and  order  that  without  delay 
you  cause  the  said  goods  and  chattels)  {or  the  said  cattle)  to  be  returned  to  the 
defendant,  and  that  you  levy  of  the  goods  and  chattels  of  the  plaintiff,  in  the 
said  County  of  (not  exempt  from  execution),  the  said  moneys, 
amounting  together  to  the  sum  of  $  ,  and  your  lawful  fees,  so  that  you  may 
have  the  same  within  thirty  days  after  the  date  hereof,  and  pay  the  same  over 
to  the  clerk  of  this  court  for  the  plaintiff 

And  you  are  also  required  and  ordered  forthwith  to  make  return  to  the 
clerk  of  this  court  of  what  you  shall  have  done  in  and  about  returning  the  said 
goods  and  chattels  {or  the  said  cattle)  to  the  defendant. 

Given  under  the  seal  of  the  court  this  day  of  ,  18     . 

To  Henry  McPhall,  1  DAVID  B.  JONES, 

Bailiff  of  said  Court.  J  Clerk. 

Judgment $ 

Interest 

Subsequent  costs 

This  execution 

Levy  the  sum  of. $  ,  besides  your  lawful  fees  on 

this  precept. 

14.3.  Execution  on  Order  for  Non-Payment  of  Fees  to  the 
Clerk,  under  Section  65. 

{Insert  title  of  Court  and  Style  of  Cause  as  in  summons  as  inform  56.) 

Whereas  the  fees  upon  the  proceedings  in  this  cause  were  not  paid  in  the 

first  instance  by  the  plaintiff  ((?r  by  X . . . .  G ,  the  party  on  whose  behalf 

the  said  proceedings  were  had)  before  such  proceedings  were  taken  and 
instituted,  as  required  by  section  54  of  The  Division  Courts  Act  ;  and  the 
payment  thereof  has  been  ordered  by  the  judge,  of  which  the  said  plaintiff 
{or  K. . ..  G . . . . )  has  had  due  notice  ;  the  same  having  been  duly  demanded, 
and  there  being  now  due  thereon  the  sum  of  $  ,  which  the  said  plaintiff 

{or  X . . . .  G . . . . )  has  neglected  to  pay  ; 

You  are  therefore  ordered  and  required  to  levy  of  the  goods  and  chattels 
of  the  said  plaintiff  (or  X ... .  G . . . . )  (not  exempt  from  execution)  the  sum  of 
$  and   your  own  fees,  etc.     {Conclude  as  in  other  executions  against 

plaintiff  for  costs.) 

» 

To  Thomas  Sturge,  J^dge. 

Bailiff.  , 

(Mem,  as  in  other  executions.)  Clerk. 
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GARNISHEE  PROCEEDINGS. 


144.  Execution  against  Garnishee  on  Judgment  Already 

Recorded. 


In  the        Division  Court,  in  the  County  of 


Between  A . . , 
C... 

^^,— '    E.. 


I  Seal.  I 


B . . . . ,  Primary  Creditor, ' 

and 
D . . . . ,  Primary  Debtor, 

and 
F . . . . ,  Garnishee. 


Judgment  recovered  on  the 
day  of         ,  A.D.  18     ,  in 
the  Division  Court  in  the 
County  of 
Amount  unsatisfied      $ 


Whereps  on  the  day  of  ,  A.D.  189     ,  it 

was  ordered  that  the  garnishee  should  pay  the  primary  creditor  the  sum  of 
$  {or,  if  by  instalments,  state  the  fact),  being  the  {or  so  much  of  the) 

amount  of  the  debts  found  to  be  due  from  him  to  the  primary  debtor  {or  as  is 
sufficient  to  satisfy  the  Judgment  of  the  primary  creditor),  and  default  having 
been  made  therein  {or  $  ,  part  thereof,  being  in  default),  according  to  the 

said  order ; 

You  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  garnishee, 
in  the  County  of        (not  exempt  from  execution),  $  so  owing  from  him 

to  the  primary  debtor,  and  ordered  to  be  paid,  and  your  lawful  fees. 

And  what  you  shall  have  done,  etc.      {Proceed  the  same  as  in  ordinary 
executions, ) 


\ 

I 
s, 
a 
(c 

°i 
a 

h 


145.  Form  of  Execution  Against  Garnishee  only,  on  a  Claim 
NOT  A  Judgment,  where  no  Judgment  given  Against 
Primary  Debtor. 

( Title  of  Court  and  Style  of  Cause, ) 


I  Seal.  } 


Whereas  at  the  sittings  of  this  court  held  on  the  day  of 

18     ,  it  was  sufficiently  proved  that  the  sum  of  $  was  and  is  due  and 

owing  for  a  debt  {or  money  demand)  over  which  this  court  had  jurisdiction 
from  the  primary  debtor  to  the  primary  creditor,  and  that  the  sum  of  $ 
was  and  is  due  and  owing  to  the  primary  debtor  from  the  garnishee  {or  Y,, , , . 

R one  of  the  garnishees)  for  a  debt  {or  money  demand)  over  which  this 

court  had  jurisdiction,  and  the  primary  creditor  hath  attached  such  last- 
mentioned  debt  from  the  garnishee  {or  E. . . .  R one  of  the  garnishees) 

{or  sufficient  thereof  to  satisfy  his  claim  to  the  extent  of  $  ),  and   the 

garnishee  was  ordered  to  pay  into  court  the  sum  of  {or  part  of  the  sum)  so 
due  and  owing  by  him  to  the  primary  debtor  (//  by  instalments,  then  state 
them)  to  satisfy  the  claim  of  the  primary  creditor,  and  default  having  been 
made  therein,  you  are  herel:)y  requested  to  levy,  etc.  {Here  proceed  as  in 
form  144.) 
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146.  Execution  against  Primary  Debtor  and  Garnishee. 

No    ,  A.D.  18    . 

In  the  Division  Court,  in  the  County  of 

Between  A . . . .  B. . . .  ,  Primary  Creditor, 
r——.                                           and 
-    Seal.    V  C D Primary  Debtor, 

'■—,—'-'  and 

E . . . .  F Garnishee. 

Amount  adjudged  due  from  the  primary   debtor  to  the  primary  creditor 

the  day  of  ,  A.  D.  18     ,  for  debts $ 

P'or  costs $ 

Total  delit  and  costs $ 

Amount  adjudged  to  the  primary  creditor,   for  money  owing  from 
the  garnishee,         the         day  of       ,  A.D.  18     , $ 

To  V VV ,  BaiUff  of  the  said  court  :— 

Vou  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  primary 
debtor,  in  the  said  County  of  K  (not  exempt  from  execution),  $  above 
adjudged  to  be  due  to  the  primary  creditor  from  the  primary  debtor,  together 
with  the  costs  of  this  precept,  and  your  lawful  fees  in  executing  the  same. 
And  if  so  much  goods  and  chattels  of  the  primary  debtor  be  not  found  in  the 
said  county  as  will  satisfy  the  said  judgment,  then  that  you  levy  of  the  goods 
and  chattels  of  the  garnishee  in  the  said  county  (net  exempt  from  execution) 
(or  so  much  thereof  as  may  be  necessary  to  satisfy  the  said  juds^meiit)  money 
owing  from  the  garnishee  to  the  primary  debtor,  and  which  has  been 
adjudged  to  the  primary  creditor,  and  your  lawful  fees,  and  what  you  shall 
have  clone  herein  return  with  this  writ  within  thirty  days  after  the  date  hereof. 

{Conclude  as  in  other  executions.) 


\\1.       E.XECUTION      AGAINST     GARNISHEE      ON     Jl,DGMENT      RECOVERED 

AGAINST  Him  and  Primary  Debtor. 

In  the  Division  Court,  in  the  County  of 

Between  A . . . .  B . . . . ,  Primary  Creditor, 
and 
— ' — -                              C ....  D  ... ,  Primary  Debtor, 
-    Seal,   r                                              and 
> — , — •  r . . . .  F Garnishee. 

Amount  adjudged  due  from  the   primary   debtor    o  the  primary   creditor 

the  day  of  ,  A.D.  18     ,  for  debt $ 

for  costs    

Total  sum $ 

Amount  adjudged  to  the  primary  creditor,  for  money  owing  from 
the  garnishee,  the  day  of  ,  A.D.  18       $ 

To  V ... .  W Bailiff  of  the  said  court  : — 

You  are  hereby  retjuired  to  levy  of  the  goods  and  chattels  of  thi  garnishee, 
in  the  said  County  of  (not  exempt  from  execution),  $  money 

owing  from  him  to  the  primary  debtor,  and  which  has  been  adjudged  to  the 
jiriniary  creditor,  to  satisfy  his  said  claim  against  the  primary  debtor,  and  your 
lawful  fees,  and  what  you  shall  have  done  herein  return  with  this  writ  within 
tliirty  days  after  the  date  hereof.     (Conclude  as  in  other  executions.) 
17 
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ATTACHMENT  OF  DEBTS. 


148.  Execution  against  Garnishee  i'or  Debt,  and  also  F(  r  Costs, 

UNDER  Section  191.  ■ 

( Title  of  Court  and  Style  of  Cause. ) 
j   Seal.  I 

Amount  adjudged  due  from  tlie  primary  debtor  to  the  primary 

creditor  the                    day  of                   ,  A.D.  18     ,  for  debt. $ 
For  costs 

Total  sum $ 

Amount  adjudged  to  primary  creditor  for  money  owing  from  the 
garnishee  the  day  of  ,  A.D.  18      $ 

To  V W ,  Bailiff  of  the  said  court  :— 

Vou  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  garnishee 
(not  exempt  from  execution),  in  the  said  County  of  ,  $ 

money  owing  from  him  to  the  primary  debtor ;  and  inasmuch  as  the  said 
garnishee  set  up  a  defence  to  the  said  claim  which  he  knew  (or  ought  to  have 
known)  was  untenable,  the  judge  ordered  that  he  should  pay  the  costs  of  the 
said  proceeding,  amounting  to  $  .     You  are  therefore  further  required 

to  levy  of  the  said  goods  and  chattels  of  the  said  garnishee  (not  exempt  as 
aforesaid)  the  said  sum  of  $  ,  to  satisfy  the  said  costs  and  your  lawful 

fees,  and  what  you  shall  have  done  herein  return  with  this  writ  within  thirty 
days  after  the  date  he. 

Given  under  the  seal  of  the  court  the  day  of  ,  18     . 

______  N....Y Clerk. 

149.  Execution  where  Claim  made  by  some  one  other  than  the 
Pri.mary  Creditor  or  Primary  Debtor,  to  Debt  sought 

TO  BE  Attached,  and  Judge  gives  effect  to  claim 

UNDER  Section  197  of  Acr,  with  Costs  to 

be  paid  to  Claimant. 

(Insert  title  of  Court  and  Style  of  Cause  as  inform  144.) 

Whereas,  upon  this  cause  coming  on  to  be  tried,  and  upon  its  being  proved 
that  a  debt  was  owing  from  the  garnishee  to  the  primary  debtor,  it  appeared 

that  G II . . . . ,  of  ,  claimed  to  be  entitled  to  the  said  debt  by 

assignment  thereof  or  otherwise. 

And  whereas  the  judge  at  the  sittings  of  this  court,  holden  at  , 

in  the  said  County  of  ,  upon  the  day  of  ,  A.D. 

18  ,  having  duly  called  the  said  G. . . .  II. . . .,  and  all  other  proper  parties, 
before  him  by  summons,  for  the  purpose,  as  provided  by  the  197th  section  of 
The  Division  Courts  Act,  enquired  into  and  decided  upon  the  said  claim,* 
and  allowed  and  gave  effect  to  it,  and  judgment  was  given  that  the  primary 
creditor  (or  as  t/ie  case  may  lie)  do  pay  to  the  said  G....  H.  ..  the  sum  of 
$  for  his  cost  of  so  establishing  his  right   to  the  said  debt,  which 

remains  unpaid. 

You  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  said  prim- 
ary creditor  (or  as  the  case  may  be),  in  the  said  County  of  (not  exempt 
from  execution),  the  sum  of  $  for  the  said  costs  of  the  said  G. . . . 
II. . . .  in  so  establishing  his  right  to  the  said  debt,  together  with  your  lawful 
fees. 

(Proceed  as  inform  132,  and  conclude.) 


FORMS — ATTACHMENT    OF    UKBTS. 


259 


150.  Execution  where  Claim  made  by  some  one  other  than  the 

Primary  Creditor  or  Primary  Debtor,  to  Debt  soucht 

TO  BE  Attached,  and  Judge  holds  hie  Claim  void 

as  against  the  Primary  Creditor  under 

Section  197  ok  Act,  \vn  h  Costs 

to  be  paid  by  Claimant. 


As  in  last  form  to  asterisk*,  and  then  proceed  ;  and  held  the  same  void  as 
against  the  primary  creditor  for  being  a  fraud  upon  creditors  (or  otherwise, 
slating  the  ground),  and  judgment  was  given  that  the  said  G  . . . .  II ... .  do 
pay  to  the  primary  creditor  the  sum  of$  for  liis  costs  of  opposing  the 

said  claim,  which  remains  unsatisfied. 

Vou  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  said 
G . . . .  II . . . . ,  in  the  said  County  of  (not  exempt  from  execution), 

the  said  sum  of  $  for  the  said  costs  of  the  said  primary  creditor  in  so 

opposing  the  said  claim,  together  with  your  lawful  fees. 

(Proceed  as  inform  132,  and  conclude.) 


V  I 


A.D. 


151.  For  Garnishee's  Costs. 

No.        ,  A.D.  18      . 

In  the  Division  Court,  in  the  County  of 

Between  A . . . .  B . . . . ,  Primary  Creditor, 
f'      "^     ~.  and 


Seal. 


C . . . .  D . . . . ,  Primary  Debtor, 

and 
E . . . .  F . . . . ,  Garnishee. 


To  V \V ,  Bailiff  of  the  said  court  :— 

Whereas,  at  the  sittings  of  this  court,  holden  on  the  day  of 

18      ,  at  ,  it  was  adjudged  that  the  garnishee  was  not  indebted  to 

the  primary  debtor,  as  claimed  by  the  primary  creditor,  and  judgment  was 
given  for  the  garnishee  against  the  primary  creditor  for  $  for  his 

costs,  to  be  paid  at  a  day  now  past,  and  the  primary  creditor  has  not  paid 
the  same  ; 

You  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  above- 
named  primary  creditor,  in  the  said  County  of  (not  exempt  from 
execution),  $  for  his  said  costs,  together  with  the  costs  of  this  precept 
and  your  lawful  fees  in  executing  the  same,  and  what  you  shall  have  done 
herein  return  with  this  writ  within  thirty  days  after  the  date  hereof. 

{Conclude  as  in  ^* her  executions.) 
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152.  Execution  under  Rule  943  ok  the  Consolidated  Rules  of 
THE  Supreme  Court  ok  Judicaiure  ok  Ontario. 


In  the 


Division  Court,  in  the  County  of 


In   the  matter  of  the  suit  in   the    High  Court  of  Justice  for  Ontario  (i?;- 
County  Court  of  the  County  of  ). 


Seal,  j 


Between  A B ,  Plaintiff, 

and 

C D Difendaiit, 

and 
E F ,  Garnishee. 


To  V W ,  Bailiff  of  the  said  Division  Court  :  — 

You  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  above- 
named  garnishee,  in  the  said  County  of  (not  exempt  from  execution), 
$  money,  owing  from  him  to  the  defendant,  which  I  as  been  attached 
towards  satisfaction  of  the  judgment  of  the  said  court  in  the  said  cause,  and 
which,  by  the  order  of  the  judge  of  the  County  Court  of  the  said  County  of 
,  dated  the  day  of  ,  A.D.  T8  ,  the  said  garnishee 
was  ordered  to  pay  to  the  plaintiff. 

(Conclttde  as  other  forms  of  execution.) 


153.  Execution  against  the  Coods  ok  Claimant  on  Interpleader, 


No. 


A.D.  18 


In  the  Division  Court,  in  the  County  of 

Between  A B ,  Plaintiff, 

, '     '     ~,  and 

•    Seal.    -  C ....  D .... ,  Defendant, 

— , — -  and 

E . . . .  F . . . . ,  Claimant. 

Whereas  on  the  day  of  ,  A.D.  18     ,  the  plaintiff  duly 

recovered  in  said  court,  holden  in  and  for  said  division,  judgment  against  the 
defendant  for  $  debt,  and  $  costs  of  suit,  which  remained  unsatis- 

fied {when  the  judgment  has  been  revived,  add  the  following  words  : — "  And  on 
the  day  of  ,  A.D.  18     ,  the  said  judgment  was  duly  revived  "), 

and  the  said  moneys  not  being  paid  an  execution  issued  against  the  goods 
and  chattels  of  the  defendant,  under  which  certain  goods  and  chattels  were 
seizecl  [if  the  interpleader  was  in  respect  to  goods  attached,  omit  all  the  pre- 
ceding after  the  word  "  claimant,"  «//</  say  in  lieu  thereof  as  follozvs  : — 
"  Whereas  a  writ  of  attachment  was  sued  out  of  this  court  {or  issued  by  a 
justice  of  the  peace),  under  which  certain  goods  and  chattels,  etc.,  were 
seized  and  attached  "]  to  which  the  above-named  claimant  made  claim,  and 
which  claim  came  on  to  be  heard  and  decided,  upon  interpleader  summons, 
at  a  sitting  of  this  court,  held  on  ,  at  ,  and  at  such  last-men- 

tioned court  it  was  adjudged,  touching  the  said  claim,  that  the  goods  [or  the 
goods,  chattels,  and  moneys,  or  proceeds  of  the  goods,  etc.  {as  the  case  may 
/'«)],  mentioned  in  the  interpleader  summons  [if  only  for  a  part  of  the  goods, 
etc.,  add  the  words,  "hereafter  mentioned,  that  is  to  say  "  (//<?;-£  enumerate 
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thein)],  were  not  the  property  of  E F....    (the  claimant);  and  it  was 

orciertd  that  the  sum  of  $  .  the  costs  of  that  proceeding,  should  he  paid 

hy  the  said  claimant  to  the  clerk  in  days,  for  the  use  of  the  said  plaintiff; 

and  whereas  the  said  sum  of  $  has  not  been  paid,  pursuant  to  the  said 

order,  you  are  hereby  recjuired  to  levy  of  the  goods  and  chattels  of  the  claim- 
ant, in  the  said  County  of  (not  exemjit  from  execution),  the  said  sum 
of  $  ,  and  your  lawful  fees,  so  that  yru  may  have  the  same  within  thirty 
days  after  tho  date  hereof,  and  pay  the  same  over  to  the  clerk  of  tliis  court  for 
the  plaintiflF. 

( Conclude  as  in  other  exemtions. ) 


154.  Execution  ior  Cosis. 
( Title  of  Court  and  Style  of  Cause. 


\ 


Seal. 


Vou  are  hereby  required  to  levy  of  the  goods  and  chattels  of  the  defendant 
(or  the  plaintiflF)  [not  exempt  from  execution],  in  the  said  county,  the  sum  of 
$  for  certain  costs  which,  by  the  judgment  of  the  said  court  given  \pr 

by  the  order  of  the  judge  of  the  said  court],  dated  the  day  of  , 

18     ,  were  ordered  to  be  paid  by  the  said  to  the  said  ,  and  which 

have  been  duly  taxed  and  allowed  at  the  said  sum,  together  with  your  lawful 
fees. 

( Conclude  as  in  other  executions. ) 


155.  ExKcuTioN  b'OR  Sai.k  of  Propekty  .Seized,  but  Unsold  1'"0r 

Want  ov  Buyers. 


(Insert  title  of  Court  and  Style  nf  Cause. ) 


.Seal. 


J 


Whereas  by  an  execution  issued  out  of  the  said  court,  dated  the 
day  of  ,  18     ,  you  were  lately  required  to  levy  of  the  j^oods  and  chat- 

tels of  the  defendant  [or  plaintiff)  [not  exempt  from  executio:i],  in  the  said 
county,  the  sum  of  ,  and  your  lawful   fees,  so  that  you  might  have  that 

money  within  thirty  days  from  the  said  date,  and  pay  the  same  over  to  the 
clerk  of  this  court  for  the  plaintiff  (cr  the  defendant),  and  you,  at  a  day  now 
past,  lately  returned  thereon  that  by  virtue  thereof  you  had  taken  goods  and 
chattels  of  the  said  defendant  (or  plaintiff)  to  the  value  of  $  ,  which 

said  goods  and  chattels  remained  in  your  hands  for  want  of  buyers.  (Here 
state  what  the  return  was,  if  different  in  any  respect  from  what  is  hereinbefore 
stated. ) 

Therefore,  you  are  required  to  expose  for  sale  and  sell  the  said  goods  and 
chattels  so  taken  by  you  and  every  part  thereof  for  the  best  price  that  can  be' 
gotten  for  the  same,  to  satisfy  the  said  execution. 

///  case  the  said  goods  and  chattels  do  not  sell  for  a  sufficient  sum  to  so 
satisfy  the  said  execution  and  your  lawful  fees,  you  are  required  to  levy  of  the 
other  goods  and  chattels  of  the  defendant  (not  exempt  from  execution),  in  the 
said  county,  the  residue  of  the  said  sum  and  your  lawful  fees  ;  so  that  you  may 
have  the  same  within  thirty  days,  etc. 

( Conclude  as  in  other  executions, ) 


•■i»'; 

•4 
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■i; 


166.  Execution  in  Division  Court  kor  Enforcino  Order  made  on 
Appeal  under  "  The  Acr  Respkc tino  Master  and  Servant," 

K.S.O.,  Cap.   139. 


In  the 


-j   Seal,  l 


Division  Court,  in  the  County  of 

Be  A B Appellant, 

and 
C D ,  Respondent. 


. ,  the 


Whereas  upon   the  complaint  under  oath  of  the  said  C. .. .  D., 
servant  of  the  said  A . . . .   B   .    . ,  the  said  A . . . .  B . . . .  was,  on  the 
day  of  ,  18     ,  before  E . . . .    F . . . . ,  a  justice  of  the  peace  for  the 

saiil  County  of  ,  ordered  and  adjudged  {/tert!  set  out  the  order  of  the 

justice.     If  for  payment  oftvages,  slate  amount  and  when  payable). 

And  whereas  the  said  A...,    B having  duly    appealed  against  the 

said  order  or  conviction  to  '.he  said  Division  Court  of  the  said  County 

of  ,  and  the  said  appeal  having  been  heard  before  the  judge  of  the 

said  court  at  a  sittings  thereof  held  on  the  day  of  ,  18     ; 

It  was  thereupon  ordered  and  adjudged  by  the  said  court  that  the  said 
appeal  should  be  dismissed,  and  that  the  said  order  or  conviction  should  be 
affirmed  {or  as  the  case  may  be),  and  that  the  said  A. . . .  B. . . .  should  forth- 
with pay  to  the  said  C . . . .  D . .  . .  the  sum  of  $  ,  being  the  amount  of 
the  said  wages  and  costs  so  ordered  to  be  paid  by  the  said  justice,  together 
with  $  ,  being  the  costs  of  and  incidental  to  the  said  appeal  as  allowed 
and  taxed.  And  whereas  the  said  sums  so  ordered  to  be  paid  remain  unsat- 
isfied, 

You  are  therefore  hereby  required  to  levy  of  the  goods  and  chattels  of  the 

said  A . . . .  B in  the  said  County  of  (not  exempt  from  execution), 

the  said  moneys,  amounting  together  to  the  sum  of  $  ,  and  your  lawful 

fees  ;  so  that  you  may  have  the  same  moneys  thirty  days  after  the  date  hereof, 
and  to  pay  over  the  same  to  the  clerk  of  this  court  for  the  said  C . . . .   D . . . . 


To  v....  W 

Bailiff  of  the  said  Court. 


X....  Y...., 

Clerk. 


157.  Execution  against  Married  Woman. 
No.        ,  A.D.  18    , 

( Title  of  Court  and  Style  of  Cause. ) 


I  Seal.  I 


Whereas  on  the  day  of  ,  A.D.  18     ,  the  plaintiff  duly 

recovered  in  the  said  court,  holden  in  and  for  said  division,  judgment  for 
$         and  costs,  payable  out  of  the  separate  property  of  the  defendant  A . . . . 

B which  remains  unsatisfied :      You  are  hereby  required  of  the  goods 

and  chattels  being  the  separate  property  of  the  defendant  A. . . .  B. . . .  (not 
subject  to  any  restriction  against  anticipation  unless  by  reason  of  The  Married 
Woman's  Property  Act  the  property  shall  be  liable  to  execution  notwith- 
standing such  restriction),  in  the  said  county  (not  exempt  from  execution),  the 
said  moneys,  amounting  together  to  the  sum  of  $  ,  and  your  lawful  fees. 

{Conclude  as  in  other  forms  of  execution. ) 


FORMS — WARRANTS    AGAINST    WITNKSS. 


sea 


168.  Wakrant  to  Lkvv  a  Imnk  ui'on   a  Witnbss    in    CouRr  Who 
Uekusks  ro  ClivK  Evidenck. 

Whereas  II. .. .    II being   Ijcforc  this  court  at  a  sittings  thereof,  nnd 

called  upon  to  give  evidence  in  this  cause,  did  wilfully  refuse  to  he  sworn  and 
give  evidence  without  alleging  any  ju^t  ground  for  such  refusal  (or  after  being 
sworn  refused  to  give  evidence  (or  to  produce),  as  the  case  may  be). 

Whereupon  it  was  adjudged  and  ordered  by  the  court  that  the  said  11 ... . 
II. . . ,  should  forthwith  {or  on  the  day  of  ,  A.D.  18      ,  as 

the  case  may  be)  jiay  to  the  clerk   of  this   court  a  fine  of  $  for  such 

neglect  (or  refusal).  And  whereas  the  said  II....  II....  hath  not  made 
such  payment  :  These  are  therefore  (as  i)efore  or  as  often  before)  to  command 
you  forthwith  to  make  and  levy  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  .said  II....  II....  (not  exempt  from  execution)  the  said  tine  and 
costs,  amounting  together  to  the  sum  of  $  ,  and  your  lawful  fees  ;  so 

that  you  may  have  the  same  within  thirty  days  after  the  date  hereof,  and  to 
l)ay  the  same  over  to  the  clerk  of  the  court. 

Given  under  the  seal  of  the  court  this  day  of  ,  18     . 

By  Older  of  the  judge, 

X..    .  V...., 
To  v....  W....,  Clerk. 

Bailiff' of  the  said  Court. 

Fine $ 

Costs 

Execution 

Levy  the  sum  of $ 

And  your  own  lawful  fees $ 


159.  Warrant  to  Lkvy  Fine   upon   Witness  Who  Rep"usei)  to  be 
Sworn  upon  IIis  Attendance  upon  Subpckna. 

(Insert  title  of  Court  and  Style  of  Cause. ) 

Whereas  at  a  sitting  .  ■  this  court,  holden  on  ,  at  ,  in  the 

said  county,  H . . . .  H  . . .  . ,  of  {here  describe  the  zvitness  as  in  the 

stibpana),  was  duly  summoned  to  appear  as  a  witness  in  this  action  to  give  his 
eviflence  on  the  part  of  the  plaintiff  {or  defendant),  and  at  the  time  of  his 
being  so  summoned  payment  {or  a  tender  of  payment)  of  his  necessary  and 
reasonable  expenses  for  such  attendance  was  duly  made  to  him  according  to 
law,  and  having  appeared  did  then  and  there  wilfully  refuse  to  be  sworn  and 
give  his  evidence  in  this  action  {or  to  produce,  as  the  case  may  be). 

Whereupon  it  was  adjudged,  etc.  {Proceed  as  in  the  two  next  preceding 
forms,  after  the  word  "  adjudged  "  to  the  end.) 


1 
i 

■:i»', 

.«■ 

I 


IGO.  Warrant  to  Levy  a  Fine  on  a  Witness  ior  Disohedienck 

of  a  .Subpcena. 

{Insert  title  of  Court  and  Style  of  Cause.) 

Whereas  by  a  .subpcena   duly  issued   under  the  seal  of  this  court  in  this 

cause  (bearing  date  the  day  of  ,  A.D.  18      )oneH....H 

of  {here  name  and  describe  the  person  as  set  forth  in  the  sudpana),  was 
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duly  summoned  to  appear  us  a  witness  to  ^ive  his  evidence  in  this  action  on 
the  part  of  the  piaintifif  (or  defendant)  at  a  sitting  of  this  court,  held  at 
in  the  said  county,  on  the  day  of  ,  A.I).  18       (and  to  produce 

then  and  there,  as  t/ierase  in ;y Ih).  And  whereas  it  has  lieen  duly  shown  that 
payment  (or  tender  of  payment)  of  his  reasonai)le  expenses  was  duly  made  to 
the  said  II..,.  II..,.  at  the  time  of  such  service.  And  whereas  the  said 
II....  II....  (lid  not  appear  to  ^ive  such  evidence  (or  did  not  produce 
before  the  said,  (T.f  Mt' (Vuv  may  he),  in  obedience  to  the  said  subpuMia,  but 
wholly  failed  therein.  And  whereas  the  plaintiff  (or  the  defendant)  made 
application  to  this  said  court  on  the        day  of  ,  A. D.  IH     ,  that  the  said 

II. . . .  II should  be  fined  for  such  ne^jlect  and  disobedience  by  this  said 

court.      And  whereas  notice  of  the  said  application  was  on  the  day 

of  ,  A.I).  18     ,  duly  served  upon  the  said  II ... .  II And  after- 

wards on  the  day  of  ,  A.I).  IS        (being  the  day  named  in  such 

notice),  the   piaintifif  (or  defendant)  and  the  said  II....  II appeareil  in 

furtherance  thereof,  and  no  cause  or  excuse*  being  made  to  appear  to  the 
satisfaction  of  the  court  for  such  non-attendance  (or  for  not  producing  the  said, 
as  the  case  may  be)  and  neglect  (or  the  said  H  . . . .  II ... .  made  default  and 
did  not  appear  upon  the  said  notice  to  show  cause  to  the  said  application  or 
against  his  being  fined  for  such  neglect,  and  upon  reading  the  affidavits  and 
papers  filed  upon  the  said  application  showing  due  service  of  the  said  notice) 
and  no  cause  or  excuse  (proceed  from  the  asterisk*  in  the  next  preceding 
paragraph  to  the  end  of  it). 

Whereupon  it  was  adjudged  (proceed  as  in  the  next  preceding  forms  from 
the  word  "  adjudged  "  to  the  end). 


IGl.  Form  of  Exiccution  in  Detinue. 

( l^itk  of  Court  and  Style  of  Cause. ) 

Whereas  upon  hearing  this  action  of  detinue  at  a  court  holden  at  in 

and  for  the  said  division  on  the  day  of  ,  A.D.  18      ,  it  was 

adjudged  that  the  plaintiff  do  recover,  and  that  the  defendant  do  deliver  to 
the  piaintifif,  the  deeds  (or  the  goods,  or  chattels,  as  the  case  may  lie)  (stating 
particit/ars  thereof  ){orlhwhh,  and  also  that  the  defendant  shoultl  pay  to  the 
piaintifif  the  sum  of  $  ,  the  value  of  the  said  goods  and  chattels,  in  case 

the  same  are  not  returned,  upon  your  demanding  the  same,  and  also  the  sum 
of  $  for  costs  of  said  plaintiff",  and  if  the  defendant  iloes  not  return  to 

you  the  said  deeds  (or  the  said  goods  and  chattels)  forthwith,  or  pay  the  said 
damages  and  costs  upon  demand,  you  are  therefore  required  and  ordered  that, 
without  delay,  you  cause  the  same  to  be  returned  to  the  piaintifif,  and  that  if 
the  said  deeds,  goods,  or  chattels  cannot  be  found  in  the  said  county  then  that 
you  levy  of  the  goods  and  chattels  of  the  defendant  in  the  said  county  (not 
exempt  from  execution)  the  said  moneys,  amounting  altogether  to  the  sum  of 
$  ,  and  your  lawful  fees,  so  that  you  may  have  the  same  within  thirty 

days  after  the  date  thereof,  and  p.iy  the  same  over  to  the  clerk  of  this  court 
for  the  piaintifif. 


Cjiven  under  the  seal  of  the  court  this 

To  v....  W...., 

Bai'.iff  of  the  said  Court. 


(Add  memo,  as  inform  132.) 


day  of 


A.D.  18 


X....  V 


Clerk. 
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l<i2.  Warrant  ok  Commitment  in  Uei'ault  ok  Aitearance. 

No.        ,  A.I).  IH    . 

In  the  Division  Ci'urt,  in  the  County  of 

,  ■ — ' —  .  IJetween  A .  . . .  I{ . . . . ,  rLUiitiff, 

\    Seal.    \  ami 

^' — , —  '  C . . . .  D . .     ,  Dcfeiuiaiil. 


To  \'. . . .  W. . . .,  Hailifif  of  tli  ■  said  court,  and  to  all  constahles  and  peace 
ofiicers  of  the  County  of  ,  and  to  the  (gaoler  of  ihe  common  gaol  of  the 

said  County  of 

Whereas  at  the  sittings  of  this  court  {or  of  the  Division  Court  for, 

etc.),  holden  at  ,  on  the  day  of  ,18         ,  the 

plaintiff,  l)y  the  judgment  of  the  said  court,  in  a  certain  suit  wherein  the  court 
had  jurisdiction,  recovered  against  the  defendant  the  sum  of  $  for  his 

debt  {or  damages)  and  costs  of  suit,  whicl.  were  ordered  lo  lie  paid  at  a  day 
now  [last.  And  whereas  the  defendant,  not  having  made  such  ])ayment  upon 
application  of  the  plaintiff,  a  summons  was  duly  issued  from  and  out  of  this 
court  against  the  defendant,  by  whicli  summons  the  defendant  was  recpiired 
to  appear  a'  the  sittings  of  this  court  holden  at  on,  etc.,  to  answer  such 

questions  as  might  be  put  to  him  touching  (set  out  as  in  the  siinnnons).* 
And  whereas  it  was  duly  proved  on  oath,  at  the  said  last-mentioned  sittings  of 
this  court,  that  the  defendant  was  personally  served  with  the  said  summons. 
And  whereas  the  defendant  did  not  attend,  as  recjuire«l  by  such  summcjns, 
nor  allege  any  sufticient  cause  for  not  sojittending.  Anil  whereas  it  appeared 
to  the  satisfaction  of  the  judge  that  "such  non-attendance  was  wilful  ^(J/•, 
"  whereas  the  defendant  has  failed  to  attend  after  being  twice  so  summonetl"). 

And  thereupon  it  was  ordered  by  the  judge  of  this  court  that  the 
defendant  should  be  committed  for  the  term  of  days  to  the  comiiion 

gaol  of  the  said  county,  according  to  the  form  of  the  statute  in  that  behalf,  or 
until  he  should  be  discharged  ])y  due  course  of  law  :  These  are  therefore  to 
require  you,  the  said  bailift  and  others,  to  take  the  defendant,  and  to  deliver 
him  to  the  gaoler  of  the  common  gaol  of  the  said  county  ;  and  you,  the  said 
gaoler,  are  hereby  rec|uired  to  receive  the  defendant,  and  him  safely  to  keep  in 
the  said  common  gaol  for  the  term  of  days  from  the  arrest  under  this 

warrant,  or  until  he  sliall  be  sooner  discharged  by  due  course  of  law, 
according  to  the  provisions  of  the  Act  of  Parliament  in  that  behalf;  for  whicii 
this  shall  be  your  sutticienl  warrant. 

Given  under  the  seal  of  the  court  this  day  of 


X., 


Debt  and  costs  up  to  the  time  of  the  de- 
livering of  this  warrant  for  execution.  .$ 


,  A.D.  18 

V...., 

Clfrk. 


lG2n.  Warrant  ok  Commitment  after  Examinaiion. 

In  the  Division  Court,  in  the  County  of 

(As  in  last  form,  down  to  the  asterisk,*  and  conclude  as  follows  : — ) 

And  whereas  the  defendant,  having  duly  appeared  at  the  said  court 
pursuant  to  the  said  summons,  was  examined  touching  the  said  matters. 
And  whereas  it  appeared  on  such  examination  that  Sphere  inscft  the  particular 
ground  of  commitment  in  the  language  used  in  the  statute,  e.g. ,  "C . . . .  D .  . . , 
the  defendant,  incurred  the  debt  (or  liability),  the  subject  of  this  action,  under 
false  pretences  "  (or  by  means  of  fraud  or  breach  of  trust)]. 
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And  thereupon  it  was  ordered  by  the  said  judge  that  the  defendant  should 
be  committed  for  the  term  of  days  to  the  common  gaol  of  the  said  county, 
according  to  the  form  of  the  statute  in  that  behalf,  or  until  he  should  be 
discharged  by  due  course  of  law. 

These  are  therefore  to  require  you,  the  said  bailiff  and  others,  to  take  the 
said  defendant,  and  to  deliver  him  to  the  gaoler  of  the  comm.on  gaol  of  the 
said  county  ;  and  you,  the  said  gaoler,  are  hereby  required  to  receive  the 
defendant,  and  him  safely  keep  in  the  said  common  gaol  for  the  term  of 
days  from  the  arrest  under  this  warrant,  or  until  he  shall  be  sooner  discharged 
by  due  couise  of  law,  according  to  the  provisions  of  the  Act  of  Parliament  in 
that  behalf ;  for  which  this  shall  be  your  sufficient  warrant. 


Given  under  the  seal  of  the  court  this 


Debt  and  costs  up  to  the  time  of  the  de- 
livery of  warrant  of  e.\ecution    $ 


day  of 


A.D.  18 


X. 


Y. 


Clerk. 


163.  Warrant  of  Commitment  i"Or  Contemi't  in  Open  Court. 

In  the  Division  Court,  in  the  County  of 

To  V. . . .  W. . . .,  Bailiff  of  said  court,  and  to  all  constables  and  peace 
officers  of  the  County  of  ,  and  to  the  gaoler  of  the  common  gaol  of  the 

si\id  County  of 

Whereas  at  the  sittings  of  this  court,  holden  on  at  ,  it  was 

adjudged  that  E. . . .  F. . . .  did,  then  and  there  in  open  court,  wilfully  insult 
me  ,  judge  {or  deputy  or  acting  judge)  of  the  said  court  {or  did,  in 

view  of  the  court,  wilfully  insult  ,  clerk  ((7r  bailiff)  of  the  said  court, 

during  his  attendance  at  such  court  (ti^did  unlawfully  interrupt  the  proceedings 
of  the  said  court)] ;  and  it  was  ordered  that  the  said  E....  F....  should 
immediately  pay  a  fine  of  $  for  such  offence,   and  in  default  of  pay- 

ment be  committed  to  the  common  gaol   of  the  County  of  <"or 

days  ;  and  whereas  the  said  E. . . .  F. . .  .did  not  pay  the  said  fine,  in  obedi- 
ence to  said  order :  These  are  therefore  to  require  you,  the  said  bailiff  and 
others,  to  take  the  said  E . . . .  F . . . . ,  if  he  shall  be  found  within  the  said 
County  of  ,  and  deliver  him  to  the  said  gaoler  of  the  common  gaol  of 

the  said  County  of  ;  and  you,  the  said  gaoler,  are  hereby  required  to 

.  F . . . . ,  and  him  safely  keep  in  the  common  gaol  aforesaid 
days  from  the  arrest  under  this  warrant,  unless  the  said 
fine  and  costs,  the  costs  amounting  to  $  ,  and  also  the  expenses  attend- 

ing the  commitment,  amounting  to  the  sum  of  $  ,  be  sooner  paid. 


receive  the  said  E . 
for  the  term  of 


Given  under  my  hand  and  seal  this 


day  of 


A.D.  18 


[L.S.] 


Sealed  with  the  seal  of  the  court        [L.S.] 


Judge. 

X....Y 

Clerk. 


m. 
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164.  Transcrm'T  to  another  Division   Court  ok  Judhment  on 

Special  Summons. 


In  the 


^   Seal.  I 


\ 


Division  Court,  in  the  County  of 

Between  A . . . .  B . . .  .  ,  Plaintiff, 
and 
C .  . . .  D .  . . . ,  Defendant. 


On  the  day  of  ,18     ,  a  "  ^/i^-c/Vi/ 5«ww5;/j,"  requiring 

the  defendant  to  answer  the  plaintifTs  chiim  for  a  debt  or  money  demand, 
amounting  to  $  ,  was  issued  out  of  this  court  in  this  cause,  with  the 

particulars  of  the  plaintiff's  claim  thereto  attached  ;  on  the        day  of  , 

18  ,  the  defendant  was  duly  served  with  a  copy  of  the  said  summons  and 
particulars  of  claim,  and  the  defendant  did  not  leave  with  the  clerk  a  notice, 
as  required  by  the  statute  in  that  behalf,  that  he  disputed  the  plaintiff's  claim, 
or  any  part  thereof  {or  as  the  case  may  be),  the  said  summons  and  particulars, 
with  an  affidavit  of  the  due  service  of  each,  having  been  filed,  final  judgment 
was  entered  on  the  day  of  ,  A.D.  18     ,  by  the  clerk,  as  follows  : — 

{Here  copy  minute  of  judgment,  and  if  judgment  revived  state  the  fact  as  in 
form  164^).  An  execution  issued  against  the  goods  of  the  defendant  on  the 
day  of  ,  18     ,  and  was  returned  on  the  day  of  ,  18     , 

nulla  honna  {or  as  the  case  may  be). 

Pursuant  to  the  provisions  of  The  Division  Courts  Acts,  I,  X ... .  Y. . . . , 
clerk  of  the  said  court,  do  certif)  that  the  above  transcript  is  correct,  and  duly 
taken  from  the  procedure  book  of  the  said  court,  and  that  judgment  in  the 
ajjove  cause  was  recovered  at  the  date  above  stated,  viz.,  the  day  of 

,  18  ;  and,  further,  that  the  amount  unpaid  on  said  judgment  is  $  , 
as  stated  below. 


Given  under  the  seal  of  the  said  court  the  day  of 


Amount  of  judgment $ 

Debt 

Costs 

Total $ 

Additional  costs 

"         .nterest  

Total $ 

Paid 

Amount  due    $ 


X.. 


A.D.  18 


Clerk. 


iaii 


Vi 


''I 


■>: 


:3 


ToR 


Clerk  of 


Division  Court,  County  of 
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l^r.i 


164a.    Transcript  to  County  Court  of  Judgment  on  Special 

Summons. 

In  the 


I   Seal.  I 


Division  Court,  in  the  County  of 

Between  A . . . .  B . . . .  ,  Plaintiff. 
,  and 

C ....  D ....  ,  Defendant. 
The  following  proceedings  were  had  : — 

On  the  day  of  ,18     ,  a  special  summons  requiring  the  defend- 

ant to  answer  the  plaintiff's  claim  for  a  debt  or  money  demand,  amounting  to 
$  ,  was  issued  out  of  this  court  in  this  cause,  according  to  the  statute  in 

that  behalf,  with  the  particulars  of  the  plaintiff's  claim  thereto  attached  ;  on 
the  day  of  ,  18      ,  the  defendant  was  personally  served  with  a 

copy  of  the  said  summons  and  particulars  of  claim,  and  the  defendant  did  not 
leave  with  the  clerk  a  notice,  as  required  by  the  statute  in  that  behalf,  that  he 
disputed  the  plaintiff's  claim,  or  any  part  thereof  (or  as  the  case  may  he),  the 
said  summons  and  particulars,  with  an  affidavit  of  the  due  servjce  of  each, 
having  been  filed,  final  judgment  was  enteretl  on  the  day  of  , 

18  ,  by  the  clerk,  as  follows: — [Here  copy  ininiite  of  judgment .,  and  if  fit  dg- 
Dient  revived  state  the  fact  as  inform  VS\b),  on  the  day  of  , 

18    ,  a  writ  of  execution  on  the  said  judgment  was  duly  issued. 

(Conclude  as  in  last  form,  omitting  the  address  to  the  clerk.) 

N.B. — The  above  furm  may  be  adopted,  with  the  necessary  alteration,  for 
a  tramcript  to  the  County  Court  of  ajtidgm'nt  upon  ordinary  summons. 

But  see  57  Vict.,  c.  23,  ^.8. 


\^U.  Transcript  of  Judgment  on  Ordinary  Summons  from  one 
Division  Court  to  another. 


In  the 


Division  Court,  in  the 


County  of 


Tr.anscript  of  the  entry  of  a  judgment  recovered  on  the 


.  A.D.  18 
suit  numbered 

I  Seal.  I 

Amount  of  Judgment 
Debt....$ 
Costs. . . . 


day  of 


in  the  said  court,  holden  in  and  for  said  division,  in  a 
A.D. 


Between  A. 


B.... 

and 

D . . . . 


Plaintiff, 


.\dditional 
Costs. . 


$ 
.$ 


Total..  $ 
Amount  paid.$ 

18 

18 
Total  paid  . .  $ 


Amount  due.$ 

the  day  of 

unpaid  on  said  judgment  is  $ 

Given  under  the  seal  of  the  said  court  this 


To 


Clerk  of  the 


Def':ndant. 

Judgment  for  plaintiff  for  $  debt,  and 

$  ,  costs  of  suit ;  execution  issued  on  the 

day  of  ,  A.D.  18      ,  and 

returned  on  the  day  of  , 

A.D.  18  {here  state  the  return).  {If  the  judg- 
ment was  revived,  add  the  following  words,  "  and 
on  the  day  of  ,  A.D.  18     , 

the  said  judgment  was  duly  revived.")  Pursuant 
to  the  provisions  of  The  Division  Courts  Acts. 

I,  X....  Y....,  Clerk  of  the  said  Division 
Court,  do  certify  that  the  al)ove  transcrijit  is 
correct,  and  duly  taken  from  the  procedure  book 
of  the  said  court,  and  that  judgment  in  the  above 
cause  was  recovered  at  the  date  above  stated,  viz.: 
,  A.D.  18  ,  and,  further,  that  the  auKnint 
,  as  stated  in  the  margin  hereof. 

day  of  ,A.D..18     . 

X....  Y 

Clerk. 
Division  Court  in  the  County  of 
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INTERPLEADER. 


165.   Ai'i'LicATiON  OK  Baimfk  for  InTEKI'LEADKR. 


{Insert  title  of  Court  and  Style  of  Cause.) 

By  virtue  of  a  writ  of  execution  {or  "  attachment  ")  in  this  cause,  dated  the 
day  of  ,  18      ,  from  this  court,  I  did,  on  the 

day  of  ,  18      ,  seize  and  take  in  execution  (specify  ,i;oods,  chattels, 

etc.,  seized),  as  the  property  of  the  defendant.     E. . . .  K. . . . ,  of  the  Township 
of  ,  etc.,  now  claims  the  same  as  his  properly  {or  now  claims  the 

said  and  as  his  property)  and  that  the  value  thereof 

is  $  ,  you  will  therefore  be  pleased  to  issue  an  interpleader  sunmions 

to  the  plaintiff  and  to  the  said  K. . . .  V ,  according  to  the  statute  in  that 

behalf. 


Dated 


To  the  Clerk  of  the  said  Court. 


,18 


V 


\V. 


Bailiff. 


166.  Landlord's  Claim  i-or  Rent  under  Section  269. 

Whereas  I  have  been  informed  that  you  have  seized  the  goods  of  C. .. . 
D. . . .,  of  ,  on  the  premises  at  ,  t')  satisfy  a  certain  judgment 

of  the  Division  Court  in  against  the  said  C   ...D at 

the  suit  of  A. . . .  H. . . .,  I  hereby  give  you  notice  that  I  am  the  landlord  of 
the  said  premises,  and  that  I  claim  $  for  rent  now  in  arrear,  being  for 

one  {or  as  the  case  may  he),  and  I  require  you  to  pay  the  same  to  me  before 
you  apply  the  proceeds  of  the  sale  of  said  goods  or  any  part  thereof  to  satisfy 
the  said  judgment. 
Dated,  etc. 

E....F...., 

Laudlord  of  said  Tenement. 

ToV....W 

Bailiff  of,  etc.  ^^  , 


107.  Su.M.MONs  IN  Interpleader. 

No.        ,  A.D.  18    . 

In  the  Division  Court,  in  the  County  of 

Between  Henry  Bray,  Plaintiff, 
and 
John  Nokes,  Defendant, 

and 
Uouf.KT  Roy,  Claimant. 


.Seal 


■1 


Clerk. 


Vou,  the  said  Rol)ert  Roy,  are  hereby  summoned  to  appear  at  the  sitting 
of  this  court,  to  be  holden  on  Friday,  the  first  day  of  November,  A.I).  18  , 
at  the  hour  of  ten  o'clock  in  the  forenoon,  at  the  township  hall,  in  the  Village 
of  Markham,  in  the  said  county,  touching  a  claim  made  by  you  to  certain 
goods  and  chattels  and  cattle  {or  moneys,  or  secrities,  as  the  case  may  lie), 
viz.: — {here  specify  the  floods,  etc.,  claimed),  seized  and  taken  in  execution  {or 


1 

'J 


m 
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attached),  under  process  issued  out  of  this  court  in  this  action  (or  by  attach- 
ment issued  by  G . . . .  R a  justice  of  the  peace),  at  which  time  and  place 

you  will  be  reciuircd  to  maintain  your  claim  to  the  said  goods  and  chattels, 
and  in  default  of  your  then  establishing  such  claim  the  said  goods  and  chattels 
will  be  sold  (or  the  said  moneys  be  paid  and  delivered  over),  according  to  the 
urgency  of  the  said  process. 

And  take  notice  that  you  are  required,  within  five  days  after  the  day  of 
service  hereof  upon  you,  to  deliver  or  leave  at  the  clerk's  office  particulars  of 
the  goods  and  chattels  (as  the  case  may  be)  so  claimed  by  you,  and  the  grounds 
of  your  claim. 

And  you,  the  said  Henry  Bray,  are  also  hereby  summoned  to  appear  at 
the  said  sitting  of  the  said  court,  and  maintain  your  right  to  have  the  said 
goods,  etc.,  (or  as  the  case  may  be)  sold  to  satisfy  your  claim. 

And  all  the  said  parties  are  required  to  take  notice  that  every  claim  will, 
at  the  said  sitting  of  the  said  court,  be  adjudicated  upon. 

Given  under  the  seal  of  the  court  this  day  of  January,  A.D.  18 


R.  ROE, 


Clerk. 


NOTICE   TO   THE    I'ARTIES. 


Where,  under  sub-section  3  of  section  269  of  the  Act,  the  claimant  to  goods 
taken  under  process  claims  damages  from  the  creditor,  or  from  the  bailiff,  or 
in  respect  of  the  seizure  of  the  property,  he  shall  in  the  particulars  of  his  claim 
to  the  goods  state  the  amount  he  claims  for  damages,  and  the  grounds  upon 
which  he  claims  such  damages. 

Where  a  creditor  claims  damages  against  a  bailiff  arising  out  of  the 
execution  of  any  process,  he  shall,  five  clear  days  before  the  day  upon  which 
the  interpleader  is  to  be  tried,  deliver  to  the  bailiff  a  notice  of  such  claim, 
stating  the  grounds  and  amount  of  such  claim. 

(Add also  memorandum,  form  h\.) 


168.    PARTICULAIiS   OF   CLAIM    IN    INTERPLEADER. 

In  the  First  Division  Court,  in  the  County  of  Brant. 

Between  Aaron  Burr,  Plaintiff, 

and  .  « 

Colin  Duffy,  Defendant, 

and 
Edgar  French,  Claimant. 
To  whom  it  may  concern  : — 

Edgar  French,  of  ,  claims  as  his  property  the  following  goods  and 

chattels  (or  moneys,  etc.),  seized  and  taken  in  execution  (or  attached),  as  it  is 
alleged,  namely  :  (specify  the  goods  and  chattels,  or  chatte's  or  moneys,  etc., 
claimed),  and  the  grounds  of  claim  are  (set  forth  in  ordinary  langiiafie  the  par- 
ticulars en  which  the  claim  is  grounded,  as  how  acquired,  from  whom,  when, 
and  the  consideration  paid  or  to  be  paid,  and  when),  and  this  the  said  Edgar 
French  will  maintain  and  prove. 

E.  FRENCH. 

Dated  this  day  of  ,  18     . 

N.B. — If  any  action  for  the  seizure  has  been  commenced,  state  in  what 
court  and  hozv  the  action  stands. 

IVhere  damages  claimed,  add  claim  therefor :  see  rule  35a  ;  for  form,  see 
additional  forms. 
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Adjudged,  that  the  goods  [or  the  goods,  chattels,  and  moneys,  or  proceeds 
of  the  goods,  etc.  (as  the  case  may  be)]  mentioned  in  the  interpleader  summons 
[if  only  for  a  part  of  the  i^oods,  etc.,  addthe  zy<7n/f,"  hereafter  mentioned,  that  is 
to  say  (here  etiiimerate  them)]  are  (or  are  not)  the  property  of  E. . . .  P".  . . . 
(the  claimant),  or  that  rent  to  the  amount  of  $  is  due  to  E. . . .  K. . . . 

(the  claimant)  :  Ordered  that  $  ,  the  costs  of  this  proceeding,  be  paid 

by  (here  insert  such  order  as  the  costs  or  the  subject  in  dispute,  if  any,  as  the 
judge  shall  have  made)  in  days. 


WHERE    DAMAr.ES    CLAIMED   OR   ADJUDGED. 


It  is  also  adjudged  that  the  said  E F. . . .  (the  claimant)  has  sustained 

damages  arising  or  capalile  of  arising  out  of  the  execution  of  the  process  liy 
which  said  (or  as  the  case  may  be)  were  taken  in  execution  (or  attached)  to  the 
amount  of  $  ,  and  that  the  same  is  recoverable  from  and  payable  by  A ... . 
B....  (the  execution  creditor,  or  L....  M....,  the  baililT)  to  the  said 
E....  F....  (the  claimant),  and  which  said  sum  is  hereby  ordered  to  be 
paid  forthwith  (or  as  the  case  may  be). 


170.  Where  liOTH  Goods  and  Damages  are  Claimed,  and  the  • 
Claim  to  Neither  is  Estaulished. 

Adjudged,  touching  the  claim  of  E. . . .  F. . . .  to  certain  goods,  etc.  (as 
in  the  preceding  form),  and  for  damages  arising  out  of  the  said  execution, 
referred  to  in  the  interpleader  summons,  and  which  E....  F....  claims 
against  (the  execution  creditor)  and  the  bailiff  of  the  court  that  the  said 
goods,  etc.  (or  moneys),  or  part  thereof  (describe  the  part),  are  the  property  of 

(execution  debtor),  and  that  the  said  E. . . .  F is  not  entitled  to  receive 

any  damages  from  either  (the  execution  creditor),  or  the  said  bailiff:  Ordered 
that  the  costs,  etc.  (as  in  the  preceding  form). 


171.  Where  Both  Goods  and  Damages  are  Claimed,  and  the 
Claim  to  Both  is  Estahllshf.d. 

Adjudged,  touching  the  claim  of  E....  F....  to  certain  goods,  etc.  (as 
in  form  109),  and  for  damages  arising  (same  as  in  form  170),  that  the  said 
goods  and  chattels  (or  moneys),  or  part  thereof  (specifying  them),  are  the 
property  of  E . . . .  F . . . . ,  and  that  ?]....  F . . . .  is  entitled  to  recover  the 
sum  of  $  for  damages  arising  out  of  the  said  execution  against  the 

bailiff  of  this  court  :     Ordered  that  the  bailiff  of  this  court  do  pay  the  said 
E . . . .  F . . . .  the  sum  of  $  for  ilamages,  and  the  sum  of  $  for 

costs,  and  the  said  A....    B....    (the  execution  creditor)  do  pay  the  said 
E. . . .  F. . . .  the  sum  of  $  for  costs. 


\  ! 


,* 
J 
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17"2.  Where  Bom  Goods  and  Da:- m-.es  are  Claimed,  and  Money 

IS  Paid  into  Court,  in   Respect  ok  the  Latter,  and  the 

Claim    to    the    Goods    is    EsrABLisiiED,   and    the 

Money    Paid    into   Court   is  Found  to  be 

,  SuFKiciENi  TO  Satisfy  the  Damages. 

It  is  adjudged  {^proceed  here  as  in  form  169),  and  for  damages  arising  out  of 
the  said  execution, and  which  E. . . .  F. . . .  claimed  against  E. . . .  G. . . .,  the 
bailiff  of  this  court,  and  in  respect  of  which  he  hath  paid  into  court  the  sum 
of  $  that  the  said  floods  and  chattels,  etc.  {or  moneys,  etc. ),  or  part 

thereof  {spccifyiu^  them  or  it),  are  the  property  of  E F hut  that  the 

said  sum  paid  into  court  is  sufiicient  to  s:  isfy  all  damages  arising  out  of  the 
said  execution  :  Ordered  that  A. . . .  B. .  (the  execution  creditor)  do  jiay  to 
the  said  E. . . .  F, . . .  for  her  costs,  and  that  E. . . .  F. . . .  do  pay  to  the  said 
E . . . .  G the  said  bailiff,  the  sum  of  $  for  her  costs. 

(C  cue  hide  as  inform  169.) 

[The  foregoitig  form  172  may  be  adapted  to  the  case  where  money  is  paid 
into  court  in  respect  of  damages  or  the  claim  to  the  goods  is  established  ana  the 

money  paid  into  court  is  adjudged  insufficient):  Ordered  that  A B . . . .  (the 

execution  creditor)  do  pay  the  sum  of  $  for  costs,  and  that  E. . . .  G. . . ., 

the  said  bailiff,  do  pay  the  said  E. . . .   F the  further  sum  of  $  for 

damages,  and  also  the  sum  of  $  for  costs. 

[Conclude  as  inform  169  ante.) 


173.  Adjudication  for  Damages,  in  a  case  Where 
Creditor  Recovers  against  the  Bailiff, 
pays  Money  into  Court. 


THE  Execution 

WHO 


Adjudged,  touching  the  claim,  etc.  {as  in  preceding  forms),  and  in  respect 
of  damages  arising  out  of  an  execution  in  this  ac'-un,  in  which  process  given 


. .    (the  execution  creditor), 
^■•.  i^'  ot  $  of  and  from 

>ri  debtor),  and  in  respect  of 
lath  paid  into  court  the  sum 
t  lo  satisfy  all  damages  aris- 


from  the  court  at  the  instance  of  the  said  A 
directing  the  said  bailiff  to  this  court  to  ievy 

the  goods  and  chattels  of  C . . . .  D (the  .  . 

which  damages  E . . .  G . . . ,  the  bailiff  of  this  :  k 

of  $       ,  that  the  sum  paid  into  court  is  no.  srv, 

ing  out  of  the  said  execution  {or  that  the  sum  pn.a  mto  court  is  not  sufficient  to 

satisfy  the  damages  arising  out  of  the  said  execution),  and  that  the  said  A. . .  B . . 

(the  execution  creditor)  is  entitled  to  recover  the  further  sum  of  $  for 

damages  from  the  said  E G . . . . ,  the  said  bailiff :  Ordered  that  the  said 

A . . . .  B . . . .  do  pay  the  said  E . . . .   G . . . .    the  sum  of  $  for  costs  {or 

that  the  said  E. . . .  G do  pay  to  the  said  A . . . .  B. . . .  the  further  sum  of 

$  for  damages,  and  also  $  for  costs). 

{Conclude  as  in  form  \^Q.) 


174.  Where  hoth  Goods  and  Damages  are  Claimed,  and  the 

Claim  to  the  (Joods  is,  but  that  to  Damage  is 

not,  Established. 

Adjudged,  touching  the  claim  of  E. . . .  F. . . .  to  certain  goods,  etc.  {as  in 
form  169),  and  for  damages,  etc.  {as  is  form  170),  but  that  the  said  E. ..  F. ,  . 
is  not  entitled  to  recover  any  damages  from  either  the  said  A. . . .  B. . . .  (the 
execution  creditor)  or  the  said  bailiff :  Ordered  that  A. . . .  B. . . .  (the  execu- 
tion creditor)  do  pay  to  the  said  E F. . . .  the  sum  of  $  for  the  costs, 

and  that  the  said  E . . . .  F . . . .  do  pay  to  the  said  bailiff  the  sum  of  $ 
for  his  costs  of  defending  the  said  claim  for  damages. 

{Conclude  as  in  form  169.) 


for 


i 
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175.  Where  both  Goods  and  Damages  are  Claimed,  and  the 

Claim  to  the  Goods  is  not,  but  the  claim  to 

Damages  is.  Established. 


F. 


etc.  {as  in  preceding  form 


Adjudged,  touching  the  claim  of  E. 
169),  that  the  said  goods  and  chattels,  etc.  {as  in  preceding  form  169),  are  the 
property  of  the  said  C . . . .  D . . . .    (the  execution  debtor),   and  that  the  said 
Y.....  F....  (the  claimant)  is  entitled   to  recover  $  for  damages  from 

the  said  bailiff  of  this  court,  but   not  any  damages  from   A....  B....  (the 

execution  creditor)  :    Ordered  that  the  said   E. . . .   F do  pay  to  the  said 

A . . . .  n . . . .  the  sum  of  $  for  his  costs,  and  that  the  said  bailiff  of  this 

court  do  pay  to  the  said  E . . . .   F . , . .   the  sum  of  $  for  damages,  and 

$  for  costs. 

{Conclude  as  inform  169.) 

{From  the  foregoing,  forms  may  easily  be  framed  to  suit  other  circumstan- 
ces, as  where  the  execution  creditor  makes  claim  for  damages  from  the  bailiff' ; 
and  the  claim  to  damages  is  established,  or  where  it  is  not  established. ) 


EXAMINATIONS,  NEW  TRIALS,  AND 
REFERENCES. 


176.  Notice  of  Application  for  Order  to  Examine  Sick,  Aged, 

OR  Infirm  Witness. 


(Insert  title  of  Court  and  Style  of  Cause. ) 


Take  notice,  that  a  motion  will  be  made  on  behalf  of  the  above-named 
plaintiff  {or  defendant)  to  the  judge  of  the  court,  at  his  chambers  in  the  Court 
House,  in  the  City  of  Hamilton  {or  as  the  case  may  be),  on  ,  the 

day  of  ,  18     ,  at      o'clock  in  the  forenoon,  or  so  soon  thereafter  as 

the  motion  can  be  heard,  for  an  order  under  the  137th  section  of  The  Division 


Courts  Act  to  examine  E 


etc.,  a  material  and  necessary  witness 


in  this  cause  for  the  plaintiff  {or  defendant),  under  the  provisions  of  said 
section,  and  that  on  such  motion  will  be  read  the  affidavits  of 
,  true  copies  of  which  are  hereto  annexed. 


Dated  the 


day  of 


18 


{Signature  of  the  party,  his  solicitor,  or  agent.) 


To 


{Name  of  party  to  whom  notice  given. ) 
i8 
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177.  Order  kor  Examination  of  Sick,  Aged,  or  Infirm  Witne?-, 
Where  Both  Parties  Appear. 

{Insert  title  of  Court  and  Style  of  Cause. ) 

Upon  application  of  the  above-namerl  plaintiff  (or  defendant)  in  this  cause, 
and  upon  reading  the  affidavit  of  ,  filed  herein,  notice  of  application 

and  affidavit  of  service  thereof,  and  a  copy  of  said  affidavit  of  the  said  , 

on  the  defendant  (">'  plaintiff)  in  tMs  cause,  and  upon  hearing  the  parties  by 
their  solicitors  (or  agents) ; 

It  is  ordered  that  G....  II....,  of,  etc.,  do  take  evidence  on  oath  of 
E,  ..  F....,  of,  etc.,  a  witness  on  behalf  of  the  plaintiff  (or  defendant), 
pursuant  to  the  137th  section  of  The  Division  Courts  Act,  at  such  time  and 
place  as  the  said  G. . . .  II. . . .  may  by  writing  appoint,  and  shall  reduce  such 

evidence  to  writing,  and  cause  the  same  to  be  signed  by  the  said  E . . . .  1" , 

and  when  so  signed  shall  duly  transmit  the  same  to  the  clerk  of  this  court. 

It  is  further  ordered  that  the  defendant  (or  plaintiff),  his  solicitor  or 
agent,  shall  have  two  days'  notice  of  the  time  and  place  of  such  examination  ; 
that  the  costs  of  this  order  and  the  costs  of  the  examiner  be  reserved  until  the 
trial  of  this  cause.     (Any  other  terms  may  be  here  inserted. ) 


Date 


Judge. 


178.  Order  for  New  Trial. 

In  the  Division  Court,  in  the  County  of 

Between  A .  .  .  .   B  . . . ,  Plaintiff, 
and 
C D ,  Defendant. 

It  is  ordered  that  the  judgment  rendered  in  this  cause,  and  all  subsequent 
proceedings,  be  set  aside,  and  a  new  trial  be  had  between  the  parties  on  (set 
out  the  terms  and  conditions,  if  any,  on  which  the  order  is  made.) 


Judge. 


Dated 


,18 


179.  Form  of  Order  for  Judgment  under  Section  146. 
{ Title  of  Court  and  Style  of  Cause. ) 

At  the  sittings  of  this  court,  held  on  the  day  of  ,  18     ,  at 

,  in  the  said  division,  this  case  came  on  to  be  heard,  and  judgment 
was  rendered  for  the  for  $  . 

And  afterwards  application  having  been  made  by  for  a  new  trial 

therein,  and  I,  having  since  considered  the  facts  of  the  case  and  the  merits  of 
the  said  application,  do  hereby,  instead  of  granting  a  new  trial,  herein  pro- 
nounce as  my  judgment  that  which,  in  my  opinion,  ought  to  have  been  pro- 
nounced at  the  trial,  and  I  do  now  order  judgment  to  be  entered  as  follows  : — 

(Here  set  forth  the  nature  of  the  order  as  inform  91.) 
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18(1.  Form  ok  Entry  in  Procedure  Book  upon  Juikib's  Order 

UNDER  Section  140. 

{,  After  entering  the  judgment  first  rendered,  proceed  as  follows :—) 

The  defendant  (or  plaintiff,  as  the  case  may  be)  made  application  for  a  new 
trial,  and  the  judge,  instead  of  granting  the  same,  ordered  that  judgment  be 
entered  as  follows  : — 

It  is  adjudged,  etc.  (here  set  forth  that  part  of  the  judge's  order  which 
directs  how  judgment  is  to  be  entered). 


In  the 


181.  Order  ok  Kekerence. 
Division  Court,  in  the  County  of 

Between  A B Plaintif, 

and 
C ....  D .... ,  Defendant. 

By  consent  of  the  plaintiff  and  defendant  (or  their  solicitors,  or  as  the  case 
may  be),  given  in  open  court  (or  produced  in  writing  to  the  court),  it  is  ordered 
that  all  matters  in  difference  in  this  cause  (and  if  consented  to  add,  "and  all 
other  matters  within  the  jurisdiction  of  this  court  in  difference  between  the 
said  parties")  be  referred  to  the  award  of  (if  there  be  three  arbitrators,  here  insert, 
or  of  any  two  of  them)  ,  so  as  said  award  be  made  in  writing,  ready  to 

be  delivered  to  the  parties  entitled  to  the  same  on  or  before  the  day 

of  ,  or  such  further  day  as  the  said  arbitrator  may,  by  writing  under 

his  hand,  endorsed  hereon,  enlarge  the  time  for  making  his  said  award,  and 
that  the  said  award  may  be  entered  as  the  judgment  in  this  cause  (add  any 
terms  that  the  judge  may  prescribe,  or  the  parties  may  agree  upon,  'such  as  in 
form  185). 


Dated  this 


day  of 


18 


V. 


Clerk, 


182.  Appointment  of  Third  Arbitrator  or  Umpire  to  be 

Endorsed. 

We  hereby  appoint  ,  of,  etc.,  as  a  third  arbitrator  with  us  for 

determining  the  matters  in  dispute  within  referred  to  us. 

Or,  We  hereby  appoint  ,  of,  etc. ,  as  an  umpire  as  to  certain 

differences  of  opinion  which  have  arisen  between  us  as  arbitrators  of  the 
matters  within  referred. 


183.  Appointment  kou  Meeting  on  Rekerence. 
In  the,  etc.  (state  title  of  court  and  style  of  cause). 


B....]         I 

V.      1-  hour  of 
D J    reference. 

To  (both  parties). 


appomt 
,  at 


the  day  of  next,  at  the 

,  for  proceeding  on  this 


Arbitrator. 
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184.  Enlargement  to  be  Endorsed. 


I  enlarge  the  lime  for  making  my  award  respecting  the  matters  referred  to 
me  by  the  within  order  of  reference  until  the  day  of  ,  i8     . 


Dated,  etc. 


Arbitrator. 


185.  Order  of  Reference  Containing  Special  Clauses. 


{Commence  as  inform  181.) 


{  Seal.  } 


1.  The  said  arbitrator  to  have  power,  by  writing,  signed  by  him,  from  time 
to  time,  to  enlarge  the  time  for  making  his  award. 

2.  That  if  either  of  the  parties  be  dead  before  the  making  of  the  award 
that  the  same  may  be  afterwards  delivered  to  their  respective  personal  repre- 
sentatives who  shall  require  the  same. 

3.  That  the  cost  of  the  reference  and  award  shall  be  at  the  discretion  of 
the  said  arbitrator  (or  as  the  case  may  be). 

4.  That  the  arbitrator  shall  be  at  liberty  to  order  and  determine  what  he 
shall  think  fit  to  be  done  by  either  of  the  parties  respecting  the  matters 
referred. 

5.  That  the  witnesses  and  parties  shall  be  examined  by  the  arbitrator  on 
oath. 

6.  That  the  arbitrator  shall  be  at  liberty  to  proceed  ex  parte  in  case  either 
party,  after  reasonable  notice,  shall,  at  any  time,  neglect  or  refuse  to  attend  on 
the  reference. 

7.  That  the  parties  respectively  shall  produce  before  the  arbitrator  all 
books,  deeds,  papers,  accounts,  vouchers,  writings,  and  documents  within 
their  possession  or  control,  which  the  arbitrator  may  require  and  call  for  as  in 
his  judgment  relating  to  the  matter  referred. 

8.  That  neither  party  shall  wilfully  or  wrongfully  do,  or  cause  to  be  done, 
any  ret  to  delay  or  prevent  the  arbitrator  from  making  his  award. 

9.  That  neither  of  said  parties  shall  bring  or  prosecute  any  action  against 
the  arbitrator  concerning  the  matters  referred. 

10.  That  if  either  party  shall,  by  affected  delay  or  otherwise,  wilfully 
prevent  the  arbitrator  from  proceeding  in  the  reference,  or  from  making  his 
award,  he  shall  pay  such  costs  to  the  other  as  the  arbitrator  shall  think 
reasonable. 

11.  The  said  parties  jointly  and  severally  agree  with  the  said  arbitrator,  in 
consideration  of  his  taking  upon  himself  the  burthen  of  the  reference,  to  pay 
him  his  reasonable  charges  for  the  abitration  and  award. 

{Here  add  any  other  terms  that  the  jiid^e  may  prescribe  or  the  parties  may 
agree  upon. ) 


Given  under  the  seal  of  the  court  this 


day  of 


,18 
R.  ROE, 


Clerk. 


FORMS — AWARD,    BOND   OF    SUPERSEDEAS. 


1^77 


186.  Award, 

After  hearing  and  considering  the  proofs  laid  before  me  (o>-  us)  in  the 
matter  of  the  within  reference,  and  in  full  determination  of  the  matters  to  me 
(or  u&)  referred,  I  {or  we)  do  award  that  the  wiihin-named  A, . . .  B,...  is 
entitled  to  recover  from  the  within-named  C. . . .  D. . . .  the  sum  of  , 

together  with  the  costs  of  this  suit,  and  also  ,  the  costs  of  this  reference 

{or  as  the  case  may  be),  and  that  the  same  shall  be  paid  by  the  said  C . . . . 
D. , .  ,  within  days,  and  that  judgment  be  entered  in  the  within- 

mentioned  case  accordingly. 

Dated  this  day  of  ,  18     . 

Witness  : 


} 


Arbitrator, 


{Add  affidavit  of  execution,  form  35.) 


187.  Bond  on  Supersedeas  to  Warrant  of  Attachment. 
■   {Insert  title  of  Court  and  Style  of  Cause.) 

Know  all  men  by  these  presents,  tliat  we  C. . . .  D. . . . ,  of  {insert  place  of 
residence  and  addition),  the  al)ove  defendant  E . . . .  F. . . . ,  of,  etc.,  and  G . . . . 
H....,  of,  etc.,  are,  and  each  of  us  is,  jointly  and  severally  held  and  firmly 

bound  to  A B. . . .,  of,  etc.,  the  above  plaintiff,  in  the  sum  of  , 

to  be  paid  to  the  said  plaintiff,  his  certain  attorney,  executors,  administrators, 
and  assigns,  for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  and  each  and  every  of  us  binds 
himself,  his  heirs,  executors,  and  administrators  firmly  by  these  presents. 

Sealed  with  our  respective  seals,  and  dated  the  day  of  ,  18     . 

Whereas  the  above-named  plaintiff  hath  sued  out  a  warrant  of  attachment 
against  the  goods  and  chattels  of  the  defendant  for  the  sum  of  ,  and 

under  and  by  virtue  of  the  said  attachment  certain  goods  and  chattels  of  the 
defendant,  to  wit  :  {specify  property  seized),  have  been  seized  and  attached  ; 
and  the  defendant  desires  that  the  said  warrant  be  superseded,  and  the 
property,  so  attached,  restored  to  him  under  the  provisions  of  the  2o9th 
section  of  The  Division  Courts  Act  ; 

Now  the  conditions  of  this  obligation  is  such  that  if  the  said  defendant, 
his  heirs,  executors,  or  administrators,  do  and  shall,  in  the  event  of  the  claim 
in  the  said  cause  being  proved,  and  judgment  being  recovered  thereon,  as  in 
other  cases,  where  proceedings  have  been  commenced  against  the  person,  pay 
the  same,  or  pay  the  value  of  the  said  property,  so  taken  and  seized  as  afore- 
said, to  the  plaintiff,  his  executors  or  administrators,  or  produce  such  authority 
whenever  thereto  required  to  satisfy  such  judgment,  then  this  obligation  to 
be  void  ;  else  to  remain  in  full  force  and  virtue. 


Sealed  and  delivered 
in  presence  of 


{Add  affidavit  of  execution,  form  35. ) 


C...  D. 
G....  H. 


[L.S.] 
[L.S.] 


E....  F....      [L.S.] 


•3'. 

3 
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188.  Bono  on  Seizure  or  Sai.b  ok  rERisiiAiti.B  FRorKRiY. 

In  the  Division  Court,  in  the  County  of 

Between  A B Plaintiff, 

and 
C ....  D .... ,  Defendant, 

Know  all  men  by  these  presents,  that  we  A. . . .  B. . . . ,  of  (insert  place  of 
resilience  and  addition),  the  above-named  plaintiff,  E. . . .  F. . . . ,  of,  etc.,  and 
(j . . . .  1 1 . . . . ,  of,  etc. ,  are,  and  each  of  us  is,  jointly  and  severally  held  and 
firmly  bound  to  C....  D....,  the  above-named  defendant,  in  the  sum  of 
$  {doul)le  value  of  the  appraised  property),  to  be  paid  to  the  ilefendant, 

his  certain  attorney,  executors,  administrators,  and  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  and  each  and  every  of  us  binds  himself,  his  heirs,  executors, 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  respective  seals,  and  dated  this  day  of 

A.D.  18      . 

Whereas  the  above-named  plaintififhathsued  out  of  the  said  court  (or  from  a 
justice  of  the  peace)  a  warrant  of  attachment  against  the  goods  and  chattels 
of  the  defendant,  and  hath  requested  that  certain  perishable  property,  to  wit  : 
(specify  property),  belonging  to  the  defendant,  may  be  seized,  and  forthwith 
exposed  and  sold,  under  and  by  virtue  of  the  said  warrant  of  attachment  [or 
whereas  certain  perishable  property,  to  wit  :  ,  belonging  to  the  defendant, 
hath  been  seized  under  and  by  virtue  of  a  warrant  of  attachment,  issued  out 
of  the  said  court  (or  by  a  justice  of  the  peace)  in  the  above-named  cause,  and 
hath  been  duly  appraised  and  valued  at  the  sum  of  $  and  is  now  in 

the  hands  of  the  clerk  of  the  said  court  ;  and  whereas  the  plaintiff  hath 
requested  the  said  clerk  to  expose  and  sell  the  said  goods  and  chattels  as 
perishable  property],  according  to  the  form  of  the  statute  in  that  behalf ; 

Now  the  condition  of  this  obligation  is  such,  that  if  the  said  plaintiff,  his 
heirs,  executors,  or  administrators,  do  repay  to  the  said  defendant,  his 
executors  or  administrators,  the  value  of  the  said  goods  and  chattels,  together 
with  all  costs  and  damages  that  may  be  incurred  in  consequence  of  the 
seizure  and  sale  thereof,  in  case  judgment  be  not  obtained  by  the  plaintiff, 
according  to  The  Division  Courts  Act,  then  this  obligation  to  void  ;  else  to 
remain  in  full  force  and  virtue. 

Sealed  and  delivered     \ 
in  presence  of 


G....  B.. 

E....  F... 

G....  H.. 


[L.S.] 
[L.S.] 
[L.S.] 


189.  Bond  for  Security  for  Costs,  where  Plaintiff  out  of 

Ontario. 

(Insert  title  of  Court  and  Style  of  Cause. ) 

Kn  )w  all  men  by  these  presents  (proceed  with  penal  part  of  bond  as  in 
oidiuary  cases). 

Whereas  an  action  {<»/*  plaint)  was  upon  the  day  of  ,  A.D. 

18     ,  entered  by  the  above-named  plaintiff  against  the  above  named  G 

H . . . .  in  the  First  Division  Court  of  the  County  of  Brant. 


KORMS- CONSKNTS    AND    A(;RKKMr.NTS. 


!7'J 


Antl  whereas  it  has  l)cen  maile  to  appear  that  the  said  plaintiff  does  net 
reside  in  the  province,  and  it  has  iieen  ordered  that  proceedings  herein  shall 
be  stayeil  until  security  for  costs  of  the  defendant  shall  have  been  ^iven  to  the 
satisfaction  of  the  clerk  of  the  said  court,  or  until  deposit  of  a  sulticient  sum  to 
meet  and  pay  the  said  costs  shall  have  been  made  with  the  clerk  of  the  saiil 
court ;  and  no  such  dejiosit  having  been  made. 

And  whereas  the  said  plaintiff  and  the  al)ove-l)oun<len  C, . . .  D....  and 
Fv. . . .  K.  .  ,  as  sureties  for  the  said  plaintiff,  have  ajjreed  to  give  such  security 
pursuant  to  the  said  order  by  entering  into  this  obligation 

with  the  condition  hereunder  written  ;  and  this  security  has  been  approved  by 
the  clerk  of  the  said  court. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said  plaintiff,  or  any 
plaintiff  substituted  in  his  stead,  discontinues,  become  non-suit  in  the  said 
action,  or  in  case  the  said  action  is  referred  to  arbitration,  and  an  award  is 
made  against  the  said  plaintiff,  or  any  substituted  plaintiff  therein,  showing 
that  he  is  not  entitled  to  recover  therein,  or  if  the  said  defendant,  or  any 
substituted  defendant,  obtain  adjudgment,  or  verdict,  or  award  therein,  then 
or  in  either  of  the   said   cases   of  the   above-bounden  A....   H....,C.... 

D. .  . .,  and  E..       F or  either  of  them,  their  or  either  of  their  heirs, 

executors,  or  administrators  do  pay  or  cause  to  be  paid  to  the  said  defendant, 
his  executors,  administrators,  or  assigns,  his  or  their  costs  to  be  taxed  in  the 
said  action,  then  this  obligation  to  be  void  and  of  no  effect,  or  otherwise  to 
remain  in  full  force  and  virtue. 


Sealed  with  our  seals  and  dated  this 


Signed,  sealed,  and  delivered 
in  presence  of 


day  of  ,  A.D.  18     . 

A....B....         I  Seal.  } 


D. 


E. 


I  Seal.  I 


"J5 


•«/' 
J 


i 


CONSENTS  AND  AGREEMENTS. 


190.  Consent  to  an  Appeal  unper  Section  148  of  the  Act, 
Sub-Section  2. 

( Insert  title  of  Court  and  Style  of  Cause. ) 

We  hereby  consent  that  this  cause  may  be  entered,  heard  and  disposed  of 
in  the  Court  of  Appeal  for  Ontario,  pursuant  to  the  provisions  of  section  148 
of  The  Division  Courts  Act. 


Dated,  etc. 


(Signed  by  the  parties,  their  counsel  or  solicitors.) 


■3 


'31 


^ ; 
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191.  Consent  to  try  Case  in  Division  Court. 

{Insert  title  of  Court  and  Style  of  Cause. ) 

We  herel)y  consent  to  this  cause  being  entereH,  tried  and  finally  disposed 
of  under  the  91st  section  of  The  Division  Courts  Act,  in  the  Division 

Court  of  the  County  of 

Dated,  etc.  A D 

C...  I) 

,  (Or  by  their  counsel,  solicitor,  or  agents. ) 


192.  Agreement  not  to  Appeal. 

{Insert  title  of  Court  and  Style  of  Cause. ) 

We  hereby  agree  not  to  appeal,  in  this  cause,  to  the  Court  of  Appeal 
against  the  decision  of  the  judge  to  be  made  herein. 

Dated  this  day  of  ,  A.D.  18     . 

A....  r..... 

C...  D 

JURISDICTION. 

193.  Consent  to  give  Jurisdiction  to  the  Division  Court,  under 

Clause  {a)  of  Suh-Section  1  ok  Section  70,  as  Amended 

nv  56  Vict.,  Cap.  15. 

(  Title  of  Court  and  Style  of  Cause. ) 

We  {or  the  respective  solicitors  of),  A . . . .  B . . . .  and  C . . . .  D . . . . ,  do 
hereby  agree  that  the  First  Division  Court  of  the  County  of  Brant,  holden  at 
the  City  of  Brantford,  in  the  said  county,  shall  have  power  to  try  an  action 
(or  this  action)  to  be  brought  by  the  said  A . . . .  B . . . .  against  the  said  C . .  . . 

D for  (here  state  t/ie  cause  of  action),  under  the  provision  of  clause 

(rt)  of  sub-section  1  of  section  70  of  The   Division   Courts   Act;  the   amount 
claimed  not  exceeding  $100. 


Witness  our  hands  this 
of  .A.D.  38 


day  I 


,] 


A....  B....   (orY.   .. 

licitor  for  A. . . .  B. , 
C...  D....  (orG... 

licitor  for  C. . . .  D. , 


F., 

.). 
II., 


,,So. 
.,  So- 


li 


194.  Undertaking  by   next  Friend  of   Infant  to  be  Responsible 

FOR  Dekkndant's  Costs. 

In  the  Division  Court,  in  the  County  of 

I,  the  undersigned  E . . . .  F . . . . ,  being  the  next  friend  of  A ... .  B . . . . , 
who  is  an  infant,  and  who  is  desirous  of  entering  a  suit  in  this  court  against 
C    . . .  D. . . .,  of,  etc.,  hereby  undertake  to  be  responsible  for  the  costs  of  th« 

said  C D. . . .  in  such  cause,  and  that  if  the  said  A. . . .  B. . . .  fail  to  pay 

the  C. . . .  1). .  . .  all  such  costs  of  such  cause  as  the  judge  shall  direct  him  to 
pay  to  the  said  C . . . .  D  . . . .  I  will  forthwith  piy  the  same  to  the  clerk  of  ttie 
court. 

Dated  this  day  of  ,  18     .  • 

Witness : 


I 


(Signed)        E....  F 
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195.  For  Clerk's  Notices  to  the  Plaintiff. 

No.  ,  A.D.  18    ., 

In  the  Division  Court,  in  the  County  of 


Between 


. . . ,  Plaintiff, 
and 
. ,  Defendant. 


Take  notice  that  the  defendant*  has  given  a  confession  for  the  full  amount 
of  your  claim. 

Or,   'Disputes  your  claim  {or  does  not  dispute  your  claim). 

Or,  *Disputes  the  following  items  of  your  claim,  viz.:  {here  specify  the 
items  set  forth  in  the  defendant's  notice  to  the  clerk),  and  admits  the  residue, 
and  you  are  required  forthwith  to  say  in  writing  if  you  are  willing  to  take 
judgment  for  the  part  admitted. 

Or,  *Will  on  the  trial  claim  a  set-off  against  your  demand,  and  the 
particulars  thereof  are  hereunto  annexed. 

Or,  *\Vill  at  the  trial  insist  that  your  claim  is  barred  by  the  Statute  of 
Limitations  {or  other  statutory  defence  not  herein  specified). 

Or,  *\Vill  on  the  trial  insist  that  he  is  discharged  from  payment  of  your 
claim  by  the  provisions  of  the  Insolvent  Act. 

Or,  *Will  admit  on  the  trial  the  1st,  9th,  11th  {or  other)  items  of  your 
^  ..rticulars  of  account  to  be  correct. 

Or,  *Will  admit  on  the  trial  the  signing  {or  endorsement)  of  the  promissory 
note  {or  bill  of  exchange)  sued  upon  {or  as  the  case  way  lie),  and  denies  the 
residue  of  your  claim. 

Or,  *Has  paid  into  court  the  sum  of  $  ,  together  with  $  , 

for  costs  of  suit  incurred  up  to  the  day  of  such  payment  in  full  satisfaction  of 
your  claim,  which  will  be  jjaid  to  you  upon  demand  at  my  office  ;  and  all 
proceedings  in  the  action  will  be  stayed,  unless  within  three  days  after  you 
receive  this  notice  you  signify  to  me  your  intentions  to  proceed  for  the  re- 
mainder of  your  demand  ;  and  in  case  you  either  accept  or  refuse  the  same  in 
full,  you  must  give  a  written  notice  to  that  effect  to  me  within  the  said  three 
days,  otherwise  you  will  be  liable  to  pay  to  the  defendant  such  subsequent 
costs  as  he  may  incur  in  this  action. 

Or,  *Has  pleaded  that  he  duly  tendered  to  and  offered  to  pay  you  before 
this  action  was  brought  the  sum  of  $  ,  in  full   satisfaction  of  your 

claim,  and  has  filed  a  plea  of  such  tender  in  my  office,  and  paid  that  sum  into 
court,  pursuant  tu  the  122nd  section  of  The  Division  Courts  Act,  and  that  sum 
will  be  paid  to  you,  less  one  dollar,  in  case  you  do  not  wish  to  further  prose- 
cute your  suit,  and  all  proceedings  in  the  action  will  be  stayed,  unless  you 
signify  to  me  within  three  days  from  the  time  yof  receive  this  notice  your 
intention  to  proceed  for  your  demand,  notwithstanding  such  plea. 

Or,  *Will  on  the  trial  insist  that  you  are  not  a  duly  certified  solicitor  {or 
not  a  licensed  veterinary,  or  auctioneer,  etc.  {as  the  ca^e  may  be). 

Or,  *Will  insist  as  a  defence  upon  the  trial  that  you  have  not  given  the 
proper  notice  of  action  before  suit  to  which  the  defendant  is  entitled  as  a 
justice  of  the  peace  {or  peace  officer,  or  as  a  bailiff  of  the  Division  Court 
under  the  290th  section  of  The  Division  Courts  Act.) 

Or,  *  Defends  this  action  under  the  protecting  clauses  of  The  Division 
Courts  Act,  viz. :  sections  285,  28C,  287,  288,  289,  290,  291,  292,  etc. 

Or,  *IIas  paid  into  court  the  full  amount  of  your  demand,  together  with 
your  costs  herein  {or  has  paid  into  court  $  ,  part  of  your  claim). 
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IM, 


Or,  *Ilas  filed  a  statement  confessing  and  admitting  $  ,  part  of 

the  amount  claimed  by  you  (and  proposing  to  pay  the  same  by  instalments  of 
$  ).     If  you  consent  to  accept  the  amount  so  admitted  (and  to  the 

mode  of  payment  by  instalment  as  proposed),  it  will  not  be  necessary  for  you 
to  attend  on  the  day  of  hearing.  If,  however,  you  do  not  consent  to  accept 
the  sum  so  admitted  in  satisfaction  of  your  claim,  you  must  be  prepared  to 
provr  the  same  at  the  sittings  of  the  court  to  be  holden  on  the  day  of 

,  A.D. 18    . 

Or,  'Disputes  your  claim  in  part  only,  viz.:  {/tere  specify  the  parts  dis- 
puted as  set  forth  in  defendant's  notice),  and  he  admits  the  residue  to  be  correct, 
you  are  therefore  required  to  notify  me  to  say  in  writing  if  you  are  willing  to 
take  judgment  for  the  part  undisputed  ;  and  if  you  fail  to  do  so  it  will  be 
assumed  that  you  seek  to  recover  your  whole  claim,  in  which  case  you  must 
proceed  to  the  trial  of  this  cause  at  the  next  sittings  of  this  court,  to  be  held 
on  the  day  of  ,  18    . 

Or,   *Q R and  O . . . .  K . . . . ,  two  of  the  defendants,  have  been 

served  with  the  summonses  in  this  cause,  but  have  not  given  any  notice  dis- 
puting your  claim  that  H....  J....  and  L. . . .  T. . . .,  two  other  of  the 
defendants,  have  not  been  served  with  the  summons,  but  have  given  a  confes- 
sion of  the  debt. 

Or,  *  Has  withdrawn  his  defence  and  consents  that  judgment  be  entered 
against  him  for  the  sum  of  $  and  costs. 

Or,  *Take  notice  that  the  defendant  intends  at  the  hearing  of  this  action  to 
give  in  evidence  and  rely  upon  the  following  grounds  of  defence*  (here  state 
grounds  of  defence  ;  .-ee  forms  following  which  are  suggested  and  may  be 
vai  ied  to  suit  circumstances). 

Or,  *That  tht  defendant  was  an  infant,  within  the  age  of  twenty-one 
years,  when  the  supposed  claim  arose  {or  the  supposed  contract  or  agreement 
was  made),  and  that  he  was  born,  as   he   believes,   at  ,  in   the 

County  of  ,  on  the  day  of  ,  18     . 

Or,  *That  the  defendant  was  discharged  by  composition,  or  scheme  of 
arrangement  with  his  creditors,  on  the  day  of  ,  18     . 

Or,  *That  no  notice  of  action  was  given  to  the  defendant  pursuant  to  the 
statute  ,  Vict.,  chap. 

Or,  *That  the  defendant  intends  to  set  up  a  counterclaim  against  the 
plaintiff's  demand,  the  particulars  of  which  are  annexed  hereto  {the  clerk  is 
to  annex  to  this  notice  the  particulars  of  set-off  or  counterclaim  as  furnished  by 
defendant,  and  is  to  seal  with  the  seal  of  the  court  the  notice  and  pat  ticulars 
filedin  the  court). 

Or,  *That  the  defendant  intends  to  rely  as  a  matter  of  equitable  defence 
on  the  facts  set  forth  in  the  statement  hereunder  written  : 

The  facts  constituting  the  equitable  defence  to  this  action  are  as  follows  : 
— {Here  set  out  the  facts  as  concisely  as  possible,  and  number  the  paragraphs  as 
in  an  affidavit). 

Or,  *That  the  defendant  has  paid  into  court  the  full  amount  of  your 
demands,  together  with  your  costs  herein. 


1 
ij 

cJ 
dl 


195.  Acceptance  of  Money  Paid  into  Court. 

{Insert  title  of  Court  and  Style  of  Cause.) 

Take  notice  that  the  plaintiff  accepts  the  sum  of  $  paid  by  you 

into  court  in  satisfaction  of  the  claim  in  respect  of  which  it  is  paid  in. 


Dated  the  day  of 

To  the  said  defendant. 


,18 


N....  G. 


Clerk. 


I 
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197.  Clerk's  Notice  ok  Trial  by  Jury  and  New  Trial. 
( Insert  title  of  Court  and  Style  of  Cause. ) 

Take  notice  that  this  cause  will  be  tried  by  a  jury,  the  plaintiff  {^or 
defendant)  having  demanded  a  jury  therein  ;  or  take  notice  that  the  judge  has 
ordered  a  new  trial  upon  payment  of  costs  {or  with  costs  to  abide  the  event, 
or  as  the  case  tnay  be),  and  has  ordered  the  next  trial  to  be  had  before  a  jury 
(or  as  the  case  tnay  be),  and  that  such  trial  will  oe  held  at  the  town  hall  in 
Paris  on  ,  the  day  of  ,  A.D.  189     ,  at  the  hour 

of  o'clock  a.m. 

Yours,  etc., 

K.  ROE, 

Clerk. 

To  the  above-named  plaintiflF,  defendant,  primary  debtor,  garnishee,  or  other 
party,  as  the  case  may  be. 

198.  Notice  under  Section  112. 
( Title  of  Court  and  Style  of  Cause. ) 

Take  notice  that  the  judge  has  made  an  order  granting  leave  to  the 
defendant  to  dispute  your  claim  under  section  112,  and  the  defendant  has 
given  the  requisite  notice  for  that  purpose.  The  trial  of  the  cause  will  take 
place  at  the  of  ,  in  the  County  of  ,  on  , 

the  day  of  ,189      ,  at  the  hour  of  o'clock  in  the 

noon. 

Yours,  etc., 

R....G...., 
To  the  plaintiff.  Clerk. 

199.  Clerk's  Notice  of  Return  of  Execution  under  Section  218. 
( Title  of  Court  and  Style  of  Cause. ) 

Take  notice  that  the  execution  issued  on  the  transcript  of  judgment  in  this 
cause  received  from  the  Division  Court  of  the  County  of  ,  on  the 

day  of  ,  A.D.  189     ,  was  returned  nulla  bona  on  the 

day  of  ,  A.D.  189    . 

Dated  this  day  of  .  A.D.  189     . 

Yours,  etc., 

R.  ROE, 

Clerk. 
To  the  above-named  plaintiff,  or  defendant,  or  as  the  case  may  be. 


200.  Clerk's  Notice  under  Amended  Section  87 
(52  Vict.,  c.   12,  Sec.  5). 

(Insert  title  of  Court  and  Style  of  Cause.) 

Take  notice  that  the  proceedings  in  this  action  having  been  duly  trans- 
ferred to  this  court,  the  same  will  be  placed  on  the  list  for  trial  at  the  sittings 
thereof,  to  be  held  in  the  town  hall  at  Castleford,  in  the  County  of  , 

on  ,  the  day  of  ,  A.D.  189     ,  at  the  hour  of 

o'clock  a.m. 

Dated  this  day  of  ,  A.D.  189    . 

Yours,  etc., 

R.  ROE, 
To  the  above-named  parties  and  their  agents.  Clerk. 
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201.  Clerk's  Notices  to  Either  Party. 
{Insert  title  of  Court  atid  Style  of  Cause.) 

{Append  the  following  to  every  notice  where  the  defendant,  primary  debtor, 
or  i^arnishee  has  given  notice  that  he  disputes  the  plaintiff  s  claim,  or  has  given 
any  other  notice  of  which  the  plaintiff  should  be  informed,  before  the  trial ;  or 
in  any  case  in  which  it  has  become  the  duty  of  the  clerk  to  give  notice  to  any 
fart  of  any  defence,  admission,  judge's  order,  or  other  matter  of  which  he  should 
be  notified  before  the  trial. ) 

And  also  take  notice  that  this  action  will  be  tried  at  the  sittings  of  this 
court,  to  be  held  in  the  town  hall  in   Paris  on  Tuesday,  the  clay 

of  ,  A.D.  189     ,  at  the  hour  of  o'clock  a.m. 

Dated  this  day  of  ,  A.D.  189     . 

Yours,  etc., 

R.  ROE, 

Clerk. 

To  the  above-named  plaintiff,  defendant,  primary  debtor,  garnishee,  or  other 
party,  as  the  case  may  be. 


% 


202.  Clerk's  Notice  to  Parties  of  Time  Fixed  by  Judge  for  De- 
livery OF  Judgment,  under  Rule  161. 

{Insert  title  of  Court  and  Style  of  Cause.) 

Take  notice  that  the  judge   will  give  his  decision  in  this  cause  at  the 

sittings  of  this  court  to  be  holden  at  in  the  County  of  upon 

the  day  of  ,  A.D.  i8     ,  at  the  hour  of  {or 

take  notice  that  the  decision  of  the  judge  in  this  cause  will  be  delivered  in 


,  in  the  County 
A.D.  18 


writing  at  the  office  of  the  clerk  of  this  court  at 

of  ,  upon  ,  the  day  of 

at  the  hour  of  ),  in  the  noon,  and  will  be  then  and  there 

read  by  the  clerk  to  the  parties,  or  their  agents,  if  present. 

Dated  the  day  of  ,  A.D.  18     . 

Yours,  etc., 


To  the  above-named  parties  and  their  agents. 


R.  ROE, 

Clerk. 


i        I 


NOTICES  BY  PARTIES. 

203.  Notice  of  Withdrawal  of  Defence. 

{Title  of  Court  and  Style  of  Cause.) 

Take  notice  that  I  withdraw  my  defence,  of  which  I  gave  you  notice,  and 
consent  that  judgment  be  entered  against  me  for  the  sum  of  $ 

Yours,  etc., 

C...  D. 


To  the  clerk. 


Defendant. 
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204.  Notice  ok  Objection  to  Jurisdiction  to  Try  Counterclaim. 
{Insert  title  of  Court  and  Style  of  Cause. ) 

Take  notice  that  the  plaintiff  objects  to  the  court  giving  any  relief  upon 
the  counterclaim  raised  in  this  action,  upon  the  ground  that  it  involves 
matter  beyond  the  jurisdiction  of  this  court. 

And,  further,  take  notice  that  the  plaintiff  will,  on  the  day  appointed  for 
the  trial  of  this  action,  apply  to  the  judge  to  adjudicate  upon  the  original 
claim  herein. 

baied  day  of  ,  189    . 

A....B 

Plaintiff. 
To  the  clerk  and  to  the  defendant. 


205.  Discontinuance. 
( Title  of  Court  and  Style  of  Cause. ) 

I  withdraw  this  action,  as  I  do  not  intend  to  proceed  with  the  same,  and 
I  am  prepared  to  pay  the  defendant's  taxable  costs  (if  any)  on  your  notifying 
the  defendant  and  taking  such  costs. 

Dated  this  day  of  ,  A.D.  18     . 

X ....  V . . 

Thi  Plaintiff, 
To  the  clerk  of  the  court  and  to  the  defendant. 


206.  Notice  to  Clerk  of  Change  in  Plaintiff's  Title  before 

Judgment. 

(  Title  of  Court  and  Style  of  Cause. ) 

I  hereby  give  you  notice  that  A . . . .  B . . . . ,  the  plaintiff  {or  one  of  the 
plaintiffs)  in  the  above  action,  died  upon  the  day  of  ,  A.D. 

18     ,  and  that  his  last  will  and  testament  were  duly  proved  by  me  in  the 
Surrogate  Court  of  the  County  of  {or  that  letters  of  administration  of 

his  property  were  duly  granted  to  me)  upon  the  day  of  ,  A.D. 

18     ,  and  that  I  am  the  executor  of  the  said  will  {or  that  I  am  the  adminis- 
trator of  the  property  of  the  said  deceased). 

{Or,  the  above-named  A B ,  by  an  assignment  dated  the 

day  of  ,  18     ,  duly  assigned  all  his  interest  in  the  subject-matter  of 

the  above  action  to  me,  the  undersigned. ) 

And,  further,  take  notice  that  I  am  desirous  of  being  substituted  as  plaintiff 
in  the  above  action  against  the  above-named  defendant  in  place  of  the  said 
A. . , .  B {or  in  addition  to  the  said  plaintiff). 

Dated  this  day  of  ,  18     . 

[Signature.] 
To  Mr , 

The  Clerk  of  the  said  Court. 


'•1 


i: 
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207.  General  Heading  and  Conclusion  of  all  Notices, 
Admissions,  Orders,  etc. 

No.         ,  A.D.  18    . 

In  the  Division  Court,  in  the  County  of 

Between  A B ,  Plaintiff, 

and 
C . . . .  D . . . . ,  Defendant , 

Dated  this  day  of  ,  18    . 

\Clerk,  or  person  sending  notice  or 


To  (the  person  to  whom  notice  is  sent). 


making  admission,  or  signing  order.] 


203.  Demand  for  Statement  of  Names  and  Places  of  Residence 
OF  Persons  Constituting  Plaintiffs'  Firm. 

( Title  of  Court  and  Style  of  Cause) 

Sir,— On  behalf  of  the  above-named  defendant  E F ,  I  require  of 

you,  forthwith,  to  declare  to  me,  in  writing,  the  names  of  all  persons  who 

are  partners  in  the  firm  of  A B &  Co.,  the  above-named   plainti/ifs, 

pursuant  to  the  108th  section  of  The  Division  Courts  Act. 

Dated,  etc.  ~ 

Yours,  etc., 

M....N...., 

Solicitor  (or  agent)  for  the  defendant  E F. . . . 

ToMr.  X....  Y 

The  plaintiff's  solicitor  [or  agent,  or  as  the  case  may  be). 


209.  Declaration  in  Answer  Thereto. 

( Title  of  Court  and  Style  of  Cause. ) 

Sir, — The  names  and  places  of  residence  of  all  the  persons  constituting 
the  firm  of  A. . . .  B. . . .  &  Co.,  the  above-named  plaintiffs,  are  as  follows  : — 

. ,  who  resides  at,  etc. 
. . ,  who  resides  at,  etc. 
. . ,  who  resides  at,  etc. 

Yours,  etc., 

X....Y 

Plaintiff's  solicitor  {or  agent) . 
ToMr.  M....  N...., 

Solicitor  (or  agent)  for  the  defendant  E F,. .. 


A....  B.. 
G....  H., 
L....  M., 


210.  Notice  of  Application  for  Order  for  Names  of  Members  of 

Firm. 

(  Title  of  Court  and  Style  of  Cause. ) 

Sir, — Take  notice  that  a  motion  will  be  made  on  behalf  of  the  above- 
named  defendant  to  the  judge  of  this  court,  at  his  chambers  in  the  Court 
House,  in  the  City  of  Hamilton  (or  as  the  case  may  be),  on  the  day  of 

,18     ,  at  ten  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the 


)TICES, 


ding  notice  or 
igning  order.] 


F  Residence 


. ,  I  require  of 
1  persons  who 
ned  plaintiffs, 


5....  F.... 


ons  constituting 
re  as  follows  : — 


torpor  agent). 


(F  Members  of 


lalf  of  the  above- 

ers  in  the  Court 

^e  day  of 

thereafter  as  the 
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motion  can  be  heard,  or  an  order  under  the  103th  section  of  The  Division 
Covirts   Act,  directing  a  statement  to  be  furnished   to  me  of  the  names  of 

ail  the  persons  who  are  co-partners  in   the  firm  of  A. . . .  B &  Co.,  the 

above-named  plaintiffs.     That  on  such  application  will  be  read  the  affidavits 
of  ,  copies  of  which  are  thereto  annexed. 

Dated,  etc. 

Yours,  etc., 

M....  X...., 
Solicitor  {^or  agent)  for  the  defendant  E ... .  P.... 
ToMr.  X....  Y...., 

The  plaintiff's  solicitor  {or  agent,  as  the  case  may  lie). 


211.  Form  of  Order  for  Statement  ok  the  Names  of  am,  the 
Persons  who  are  Co-partners  in  the  Plaintiff's  Firm. 

( Title  of  Court  and  Style  of  Cause. ) 

Upon  the  application  of  the  above-named  defendant  in  this  cause,  and 
upon  reading  the  affidavit  of  service  of  demand  herein,  and  of  (if  any  other 
affidavit  filed),  and  upon  hearing  the  parties  by  their  solicitors  (or  agents)  ; 

It  is  ordered  that  the  above-named  plaintiffs  do,  within  days  of  the 

service  of  this  order,  furnish  to  the  defendant,  his  solicitor  or  agent,  a  state- 
ment of  the  names  of  all  the  persons  who  are  co-partners  in  the  firm  of 
A. . , .  B &  Co.,  the  above-named  plaintiffs. 

(Any  other  terms  may  be  here  added.) 

Dated,  etc.  , 


Judge. 


CERTIFICATES  AND  ORDERS  OF  CLERK 
AND  JUDGE. 


212.  Certificate  under  Section  45. 


I   Seal,   l 


I,  A ... .  B  . . . ,  Clerk  of  the  Division  Court,  in  the  County  of        , 

do  hereby  certify  as  follows  :  — 

That  in  the  procedure  book  of  the  said  Division  Court  the  following 
entries  (and  no  others)  appear  in  a  certain  cause  in  the  said  Division  Court 
wherein  one  C.  ..  D....  is  plaintiff  and  one  E....  F,...  is  defendant, 
which  said  entries  are  in  the  words  and  figures  following,  that  is  to  say  :  (here 
copy  entries  verbatim). 

And  I  further  say  that  the  page  of  the  said  procedure  book  on  which  said 
entries  are  made  is  signed  with  the  name  of  ;  and  such  signature  is 

of  the  proper  handwriting  of  me,  A B . . . . ,  as  such  clerk  (or  of  G ... . 

H the  then  clerk)  of  the  said  court. 

Given  under  my  hand  and  the  seal  of  the  said  court  this  day  of 

,  A.D.  18     . 

A...    B...., 
Clerk  of  said  Division  Court. 


M 


m 
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213.  Clerk's  Certificate  of  Proceedings  to  Court  of  Appeal 

( Title  of  Court  and  Style  of  Cause. ) 

I,  ,  Clerk  of  the  said  court,  do  hereby  certify  to  the  Court  of  Appeal 

for  the  Province  of  Ontario  that  the  annexed  papers  contain  true  and 
examined  copies  of  the  summons  in  this  cause,  with  all  notices  endorsed 
thereon,  the  claim,  and  any  notice  or  notices  of  defence  and  of  the  evidence 
and  all  objections  and  exceptions  thereto,  and  of  all  motions  or  orders  made, 
granted,  or  refused  herein  ("  together  with  such  notes  of  the  judge's  charge 
as  have  been  made,  if  the  cause  tried  by  a  jury  "),  the  judgment  or  decision 
in  writing  (<?;-"  the  notes  thereof "),  and  all  affidavits  filed  or  used  in  the 
cause,  together  with  all  other  papers  filed  in  the  cause  affecting  the  question 
raised  by  the  appeal. 

Given  under  my  hand  and  the  seal  of  the  said  court  this  day  of 

,  A.D.  18     . 


Seal. 


Clerk. 


214.  Certificate  of  Judge  as  to  Exception  in   Exemption  Law, 
WHERE  Debt  is  Contracted  Prior  to  the  First  Day  of 
October,  1887. 

I»  >  Ju'lgc  o*^  '^6  Division  Court  for  the  County  of  ,  do 

hereby  certify,  under  the  provisions  of  chapter  64,  section  7,  of  the  Revised 
Statutes  of  Ontario,  that  this  writ  of  execution  is  for  the  recovery  of  a  debt 
contracted  before  the  first  day  of  October,  1887,  as  appears  by  the  papers  on 
file  herein. 

.  18    . 


Dated  the 


day  of 


( The  above  certificate  to  be  endorsed  on  the  execution. ) 


Judge. 


215.  Summons  to  Change  the  Place  of  Trial,  under  Section  86. 

(Insert  title  of  Court  and  Style  of  Cause. ) 

Upon  reading  the  affidavit  of  the  defendant,  and  upon  hearing  him  by  his 
solicitor  [or  agent),  let  the  above-named  plaintiff,  his  solicitor  or  agent,  attend 
me  at  my  chambers,  at  ,  on  the         day  after  the  day  of  service  hereof,  at 

of  the  clock  in  the  forenoon  of  the  same  day,  or  at  such  other  time  and 
place  as  chambers  may  be  held,  to  show  cause  why  the  place  of  trial  of  this 
cause  should  not  by  order  be  changed  to  the  sittings  of  the  Division 

Court  for  the  County  of  ,  pursuant  to  the  86th  section  of  The  Division 

Courts  Act  ;  and  why  such  order  should  not  direct  the  trial  of  this  cause  to 
be  had  at  the  next  sittings  of  that  court,  to  be  held  on  the  day  of 

next,  subject  to  all  the  rights  of  postponement. 


Dated  at  Chambers,  this        day  of        ,  A.  D.  18 


Judge. 


(Instead  of  using  this  form  and  proceeding  by  judge's  summons,  the 
defendant  may  apply  by  serving  notice  of  motion  and  copy  of  the  affidavit  on 
the  plaintiff.) 


■■■ 
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216.  Order  Changing  the  Place  of  Trial,  under  Section  86. 
[Insert  title  of  Court  and  Style  of  Cause. ) 

Upon  reading  the  affidavit  of  the  defendant  herein,  and  upon  hearing  the 
parties  by  their  solicitor  {or  agent), 

I  do  hereby  order  that  the  place  of  trial  of  this  cause  be  changed  to  the 
sittings  of  the  Division  Court  of  the  County  of  ,  pursuant  to 

the  8(5th  section  of  The  Division  Courts  Act ;  and  I  further  order  and  direct 
that  the  cause  shall  be  tried  at  the  (next)  sitting  of  that  court,  to  be  held  on 
the  day  of  next,  subject  to  all  rights  of  postponement. 

Dated  at  Chambers,  this  day  of  ,  A.D.  18    . 


Judge. 


217.  Order  to  Continue  Proceedings  for  or  against  a  New  Party. 
( Title  of  Court  and  Style  of  Cause. ) 

Upon  hearing  C . . . .  L.  . . ,  who  alleged  [state  circumstances  rendering  the 
order  necessary  or  proper). 

It  is  ordered  that  the  proceedings  in  this  action  be  carried  on  between 
[name  the  continuing  or  new  parlies,  as  the  case  may  be,  whether  as  plaintiffs 
or  defendants)  and  H....  R....  (the  person  upon  whom  the  interest  has 
devolved,  or  to  whom  an  interest  has  been  assigned). 

Date.  . 


Judge. 


CHANGE  OF  PARTIES. 


218.  Order  to   Proceed 


after  the  Death  of  a  Plaintiff  after 
Judgment. 


( Title  of  Court  and  Style  of  Cause. ) 

Upon  reading  the  affidavit  of 

It  is  ordered  that  E . . . .  Y . . . , ,  the  executor  [or  administrator)  of  A ... . 
B....,  the  plaintiff  in  this  action,  who  has  died  since  judgment  herein,  be 
substituted  as  plaintiff  for  the  original  plaintiff",  and  be  at  liberty  to  issue 
execution  against  the  defendant  [or  take  any  such  proceedings  as  the  deceased 
plaintiff  was  entitled  to  take  against  him)  for  the  amount  of  the  unsatisfied 
judgment  and  costs  \pr  that  the  question  whether  the  said  E. . . .  Y. . . .,  as 
executor  (t?;- administrator)  of  the  original  plaintiff,  now  deceased,  is  entitled 

to  recover  the  amount  of  the  judgment  obtained  against  C D....,  the 

defendant],  shall  be  tried  by  action  to  be  commenced  by  plaint  in  the 
ordinary  way,  wherein  the  said  E....  Y....  shall  be  plaintiff  and  the  said 
C. . . .  D. . . .,  defendant,  by  such  names  and  descriptions  as  aforesaid. 

Date,  etc. 


19 


Judge. 
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219.  Order  to  Proceict)  after  ('iiange  of  Interest  by  Assignme.nt 
OR  Otherwise  after  Judgment. 

(  Tilh  of  Court  and  Style  of  Cause. ) 

Upon  reading  the  affidavit  of 

It  is  ordered  that  E . . . .  N the  assignee  (or  as  the  case  may  l>e)  of  the 

judgment  obtained  by  A....  B....,  the  plaintiff"  (or  C...  D....,  the 
defendant,  as  the  case  maybe),  in  this  action,  be  substituted  as  plaintiff (c?;- 
defendant)  in   the   name   by   the   description   of  E....   N. . . .,  of,  etc.,  the 

assignee   of  A....    U....,  the   plaintiff'  (or  C...   D the   defen(lant) 

herein,  and  that  he  in  and  by  such  name  and  description  be  at  liberty  to  issue 
execution. 

(Conclude  as  in  preceding  form  218.) 

Note. — No  proceedings  under  a  judgment  or  order,  either  by  judgment 
summons  or  otherwise,  can  be  taken  after  any  change  of  interest  in  the 
parties  entitled  to  the  benefit  of  the  judgment  or  order  without  an  order  in 
one  of  the  foregoing  forms. 


220.  Return  by  Judge  to  Certiorari. 

In  the  High  Court  of  Justice,  Queen's  Bench  Division  {or  ar  the  case 
may  be). 

The  answer  of  me,  A . . . .  B ,  Judge  of  the  County  Court  of  the  County 

of  ,  who,  by  virtue  of  this  writ,  to  me  directed  and  delivered,  do, 

under  my  hand  and  seal,  certify  unto  Her  Majesty,  in  her  High  Court  of 
Justice  for  Ontario,  at  Toronto,  the  (here  describe  what  the  writ  calls  for),  of 
which  mention  is  made  in  the  same  writ.  The  return  to  this  writ  further 
appears  by  a  certain  schedule  annexed  thereto. 

In  witness  whereof,  I,  the  said  A  . . . .  B . . . . ,  have  to  this  affixed  my  hand 
and  seal  this  day  of  ,  18    . 

A....  B....     [L.S.] 

(The  following  schedule  will  be  annexed  to  the  certiorari : — ) 


( 


SCHEDULE.  •        ^ 

Referred  to  in  the  return  to  the  annexed  writ  of  certiorari  indorsed 
thereon. 

(Here  give  in  regular  order  the  papers  in  the  suit  returned  with  the 
certiorari,  and  annex  the  original  papers  to  the  ichedule. ) 

A ....  B .... , 
fudge  of  the  County  Court  of  the  County  of 
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MISCELLANEOUS  FORMS. 


221.  List  of  Unclaimed  Moneys  Verii  ikd. 

List  of  unclaimed  moneys  paid  into  court  or  to  me  as  clerk  thereof,  which 
remain  unclaimed  for  sixty  years,  ending  on  the  81st  day  of  December  last 
])ast : 


For  whom  or  on 

whose  .iccount 

money  paid. 

When 
paid. 

Style  and  No.  of 
Suit. 

Amount. 
$                   cts. 

* 

I,  X ... .  Y . . . . ,  Clerk  of  the  Division  Court,  in  the  County  of  , 

make  oath  and  say  : — That  *the  foregoing  return  is  full  and  correct  in  every 
particular*  {or  if  no  moneys  remain  unclaimed,  instead  of  the  matter  between 
the  asterisk's,  say,  "No  such  moneys  paid  into  court,  or  to  me  as  clerk,  therefore 
remain  unclaimed  for  six  years  next  before  31st  day  of  December  last  past  "). 

Sworn,  etc. 

X....Y...., 

Clerk. 


'.'"l 

;i      : 

■4   : 

'*^ 

.1 

A 

••1 

.•«'■ 

1' 

,4 
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,i. 
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2'i'i.   I'AV  Lisr  ni-  Jiroks. 

Summoned  to  attend  at  a  silling  of  Division  Court  of  the  County 

of  on  tlie  (lay  of  ,  A.D.  IS     ,  and  judge's  certificate 

to  county  treasurer. 


Attendance. 

Amount  p.iid 

Signali.re  of  Juror 

No.  on 

Names  of 
Jurors. 

Date  of 
Service. 

each  Juror. 

First 
day. 

Second 
day. 

acknowledging 

li.st. 

$ 

c. 

receipt  of  money. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

U 

12 

Total  amount  paid  by  Clerk . .  $  | 

I,  ,  presiding  judge  of  the  above-mentioned  court,  do  hereby,  in 

pursuance  of  tl^e  172nd  section  of  The  Division  Courts  Act,  certify  to  the 
treasurer  of  the  said  County  of  that  the  above  is  a  true  statement  of  the 

amount  paid  by  the  clerk  of  the  said  court  to  each  of  the  jurors  mentioned  in 
the  above  list,  who  were  summoned  and  attended  said  sittings,  and  neither  of 
whom  so  attended  as  a  witness  in  any  cause  or  as  a  litigant  in  his  own  behalf, 
amounting  in  the  whole  to  $ 

Dated  this  day  of  ,  18     . 


fudge. 


CROSS  JUDGMENTS. 


223.  Notice  ok  Application,  under  Section  21.3,  kor  Judge's  Order 
KOR  Cross  Judgment  to  be  Set  Okk. 

{Insert  title  of  Court  ami  Style  of  Cause.) 

Take  notice  that  application  will  be  made  to  the  judge  on  the 

day  of  ,  18     ,  at  his  chambers  in  ,  at  the  hour  of 

o'clock  a.m.,  for  an  order  directing  that  the  cross-judgments  which 
have  been  entered  between  the  parties  in  these  causes  be  set  off,  the  one 
against  the  other,  and  that  satisfaction  of  the  judgments  so  set  off  be  entered 
by  the  clerk  in  the  procedure  book,  as  directed  by  the  213th  section  of  the 
Act. 

Dated,  etc. 

Yours,  etc., 


This  notice  to  be  served  by  the  party  making  the  application. 


FORMS — CROSS   JUUGMENTS,    SATISFACTION    I'lECK.  '-'93 

224.  Juixik's  Order,  undkr  Skchon  213. 


iror 

ig 
By. 


iby,  in 
lo  the 
t  of  the 
ined  in 
ther  of 
behalf, 


ndge. 


Order 


(Insert  title  of  Court  and  Style  of  both  Causes:, ) 

Upon  reading  the  notice  served  upon  the  defendant  (or  plaintiff)  in  this 
cause  and  the  affidavit  of  service  thereof,  and  upon  the  application  of  , 

the  plaintiff  (or  defen<lant),  in  the  first  cause  above  named,  and  the  defendant 
[or  plaintiff),  in  the  second  cause  above  named  [or  as  the  case  may  />f),  and  no 
cause  appearing  to  the  contrary,  I  do  order  that  the  cross-judgment  l)elween  tiie 
parties  in  these  causes  be  set  off,  the  one  against  the  oiher,  and  that  , 

who  has  obtained  judgment  for  the  larger  sum,  shall  have  execution  only  for 
the  ba'ance  over  the  smaller  judgment,  and  that  the  clerk  do  make  in  the 
procedure  book  in  both  the  said  causes  an  entry  of  this  order,  and  also  enter 
a  satisfaction  on  the  judgment  for  the  smaller  sum  ;  but  if  both  sums  are  ecpial, 
that  he  do  enter  in  the  procedure  book  satisfaction  of  both  judgments,  and 
that  execution  thereon  be  stayed. 

Dated,  etc. 


fudge. 


Form 


225. 


Entry  ok  Satisfaction  of  Smaller  Judgment,  under 
Section  213. 


Satisfaction  is  entered  under  section  213  in  this  action,  by  setting  off  judg- 
ment between  the  same  parties  in  suit  No.         ,18     ,  by  judge's  order. 


Form 

226.  Entry  of 


Partial  Satisfaction  on 
Section  213. 


Larger  Judgment,  under 


Satisfaction  is  entered  for  $  ,  part  of  the  amount  adjudged  to  the 

plaintiff  (<)r  defendant)  by  judge's  order  under  section  213,  by  setting  off  the 
amount  adjudged  against  him  in  favor  of  the  plaintiff  ((?k  defendant)  in  suit 
between  them  numbered  ,  18     ,  and  it  is  further  ordered  that  the  plain- 

tiff (or  defendant)  do  have  execution  only  for  $  ,  the  balance  over  the 

said  judgment. 


the 
;  hour  of 
ts  which 
,  the  one 
e  entered 
m  of  the 


227.  Request  of  Creditor  for  Discharge  of  Debtor  Arrested  on 
Warrant  of  Commitment. 

(Insert  title  of  Court  and  Style  of  Cause.') 

I,  the  undersigned  A B ,  the  plaintiff  (or  the  beneficial  plaintiff)  in 

this  action,  request  that  the  defendant,  if  still  in  custody,  may  be  discharged 
(or,  if  not  in  custody,  that  he  be  not  arrested). 

A....  B.... 
To  the  clerk  or  to  the  bailiff  of  the  said  court. 


^liitt 
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228.  Certificate  for  Discharge  of  a  Party  from  Custody. 

No.     ,  A.D.  18    . 

(Insert  title  of  Court  and  Style  of  Cause.) 

1,  .\ Y....,  certify  that  the  defendant,  now  in  your  custody  under 

warrant  of  commitment  in  this  cause,  has,  since  the  issuing  of  the  said 
warrant,  satisfied  the  moneys  for  the  non-payment  wiiereof  he  was  so 
committed,  together  with  all  costs  and  charges  in  respect  thereof ;  and  the 
said  defendant  may,  in  respect  of  such  warrant,  be  forthwith  discharged  from 
and  out  of  your  custody. 

Given  under  the  seal  of  the  court  this  day  of  ,  A.D.  189     . 


I  Seal.  I 

To  the  gaoler  of  the  common  gaol  of  the  County  of 


X.. 


Y..., 


Cleric. 


229.  Confession  of  Dkht,  after  Suit  Commenced. 

In  the  Division  Court,  in  the  Coimty  of 

Between  A B ,  Plaintiff, 

and 
C . . . .  D . . . . ,  Defendant. 

I  acknowledge  that  I  am  indebted  to  the  plaintiff  in  the  sum  of  ,  and 

consent  that  judgment  for  th.it  amount  and  costs  may  be  entered  against  me 
in  this  cause,  according  to  the  practice  of  the  court. 
Dated  the  day  of  ,  18     . 

C...  D.... 
Witness  : 

Clerk  {or  Bailiff). 


230.  Admission  of  Claim  ok  Tart  of  Claim,  under  Section  11.3 

OF  THE  Aci'. 

( Title  of  Court  and  Style  of  Cause. ) 

I,  the  defendant,  h.iving  filed  a  notice  of  defence  in  this  action,  withdraw 
such  defence  and  consent  that  judgment  be  entered  against  me,  and  I  do 
hereby  confess  and  admit  that  the  sum  of  $  ,  the  amount  claimed  (or  the 

sum  of  $  ,  being  pait  of  the  amount  claimed  by  the  plaintiff  in  this  action), 
is  due  to  him  from  me  (an('  that  I  will  jiay  the  same  by  instalments  of  $         ). 

Dated  this  d.iy  of  ,  bSi)  . 

Signed  in  the  presence  of 


I 


( This  paper  marked  ".-/"   is  the  statement   referred  to  in   the   annexed 
affidavit, ) 
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2.31.  Afkioavit  of  Signature  to  Admission. 
{Insert  title  of  Court  and  Style  of  Cause.) 
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of 


Gentleman,  make  oath  and  say  : — That  I  was  present 


I, 

on  the  (lay  of  ,  A.D.  189  ,  and  did  see  the  above-named 

defendant  sign  the  statement  hereunto  annexed,  marked  with  the  letter  "A," 
and  that  the  name  set  to  the  said  statement  is  in  the  handwriting  of  the 
defendant,  and  that  the  name  set  to  the  said  statement  as  the  witness 
attesting  the  same  is  in  my  handwriting. 

{Conclude  as  in  other  affidavit  form.) 


BAILIFF'S  FORMS. 


232.  Appraiser's  Oath  on  Attachment  Cases. 

Von,  and  each  of  you,  shall  well  and  truly  appraise  the  property  and 
effects  mentioned  in  this  \n\en\.oxy  (holdin^' it  in  his  hand)  according  to  the 
best  of  your  judgment.     So  help  you  God. 


233.  Appraisement  to  he  Indorsed  on  Inventory. 

We,  B....  B....    and  B....  D ,    having   been  duly  sworn  by  the 

bailiff,  V  ...  W....,  to  appraise  the  property  and  effects  mentioned  in  the 
within  inventory,  to  the  best  of  our  judgment,  and  havini  xamined  ths  same, 
do  appraise  the  same  at  the  sum  of  $ 

Witness  our  hands  this  day  of  ,  A.D.  18     . 

B....  B.... 
B....D.... 


'■"A 

'7 

'A 


anne. 


xed 


23i.  Notice  of  .Sale. 

15y  virtue  of  an  execution  issued  out  of  the  Division  Court  for 

for  the  County  of  ,  and  to  me  directed,  against  the  goods  and  chattels 

of  ,  at  the  suit  of  ,  I  have  seized  and  taken  in  execution  one  bay 

horse,  etc. 

All  which  property  will  be  sold  by  public  auction,  at  ,  on 


the  day  of 

Dated  day  of 


18     ,  at  the  hour  of 


o'clock  in  the 


noon. 


18 


v., 


W. 


Bailiff. 
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Returns  to  Executions,  etc. 


235.  Nulla  Bona. — The  within  defendant  (or  plaintiff)  hath  no  goods  or 
chattels  in  the  said  County  of  whereof  I  can  make  the  moneys  to  he 

levied,  or  any  part  thereof,  as  within  commanded. 

Dated  day  of  ,  A.D.  18     . 

v....  W 

Bailijf. 


236.  Feci, — By  virtue  of  the  within  execution,  I  have  made  of  the  goads 
and  chattels  of  the  defendant  \or  plaintiff)  the  moneys  within  mentioned,  and 
have  paid  the  same  to  the  said  clerk  as  within  commanded. 

Dated  day  of  ,  A.D.  18     . 

v....  W...., 

Bailiff. 


237.  Any  part  made. — By  virtue  of  the  within  execution,  I  have  made  of 
the  goods  and  chattels  of  the  defendant  (or  plaintiff)  $  ,  and  have  paid 

the  same  to  the  said  clerk,  and  the  defendant  {oi-  plaintiff)  hath  no  more  goods 
or  chattels  in  the  said  County  of  whereof  I  can  make  the  residue  of  the 

said  moneys,  or  part  thereof. 

Dated  day  of  ,  A.D.  18    . 

v....  W 

Bailiff. 


238.  Whkn  Rent  Levieo  nv  Bailikk. 

By  virtue  of  the  within  execution,  I  have  made  of  the  goods  and  chattels 
of  the  plaintiff  {or  defendant)  $  ,  part  whereof,  $  ,  I  have  paid  to 

O. . . .  B. . . . ,  landlord  of  said  plaintiff  (or  defendant)  for  one  quarter's  rent 
in  respect  of  premises  when  levy  made  ;  and  a  further  part,  $  ,  I  have 

retained  as  fees  on  execution.     The  residue,  $  ,  I  have  paid  to  the  said 

clerk  as  within  commanded. 

Dated  day  of  ,  A.D.  18     . 

V....W,..., 

Bailiff. 


ds  or 
to  be 


7 


'ijj. 


goods 

i,  and 


■liff. 


lade  of 

re  paid 

;  goods 

of  the 


liliff. 


chattels 
paid  to 
jr's  rent 
,  I  have 
the  said 


'ailiff. 
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FORMS — DITCHES    AND   WATERCOURSES. 


APPEALS. 


DITCHES  AND  WATERCOURSES, 

The  following  shall  be  the  forms  used  in  appeals  in  proceedings  under  The 
Ditches  and  Watercourses  Act,  R.S.O.,  cap.  220. 

240.  Notice  of  Api'eai,  under  Section  11. 

To  R.    . .  S. . . .,  the  Clerk  of  the  municipality  of  the  Township  of 
in  the  County  of 

Where.is,  under  The  Ditches  and  Watercourses  Act,  A. . . .  H. . . .,  of  the 
of  in  the  County  of  ,  the  engineer  appointed  by  the 

said  municipality  of  the  Township  of  to  carry  out  the  provisions  of 

the  above  Act,  did  make  his  award  in  writing  bearing  date  the  day  of  , 
IH  ,  which  award,  with  the  plan  and  profile  referred  to  therein  {or  as  the  case 
may  l>e),  was  filed  in  your  office  on  the  day  of  ,  18     . 

Take  notice  that  I,  C . . . .  D . . . . ,  of  the  of  ,  in  the  County 

of  ,  am  a  party  interested  and  affected  bv  the  matters  set  forth  and 

determined  by  the  said  award,  and  I  am  dissatisfied  with  the  said  award,  and 
that  the  amount  involved  in  this,  my  complaint,  exceeds  $20.  I  do,  therefore, 
hereby  appeal  from  the  said  award  to  the  judge  of  the  County  Court  of  the 
County  of  ,  being  the  county  in  which  the  lands  affected  by  the  said 

award  are  situate,  and  the  grounds  of  my  appeal  are  as  follows  :  — 

In  and  by  the  said  award  it  is  provided  (here  set  forth  so  much  of  the 
mvard  as  is  complained  of). 

I  object  to  the  said  award  in  this  : — 

1st,  That  I  receive  no  benefit  whatever  from  the  said  ditch  or  drain  {as  the 
case  may  he)  ;  or,  2nd,  That  I  am  required  by  the  said  award  to  open  up  and 
maintain  a  much  larger  proportion  of  the  said  ditch  or  drain  than  is  my  just 
share  in  proportion  to  the  benefits  I  shall  derive  from  the  said  ditch  or  drain. 
3rd,  That  the  sum  of  $  apportioned  against  me  as  my  share  of  the  costs 

of  the  said  engineer  is  in  excess  of  what  should  be  my  just  proportion  thereof. 

{Here  set  forth  any  other  grounds  of  appeal  that  are  relied  on,  or  substitute 
any  other  grounds  in  place  of  the  above,  which  are  merely  given  as  examples.) 

Dated  this  day  of  ,  18     . 

C....D.... 

Note. — Jf  there  be  more  than  one  appellant,  and  they  desire  to  join  in  the 
appeal,  the  above  notice  will  be  changed  accordingly. 


241.  Order  iiy  Judge  for  Trial  of  Appeal  and  for  Deposit  to  he 
MADE  HY  Appellant  under  Section  11,  Suh-Sections  2  and  3. 


In  the 


Division  Court  for  the  County  of 


In  the  matter  of  the  appeal  by  C D against  the  award  of  A. . . . 

B. . .   ,  the  engineer  appointed  by  the  municipality  of  the  Township  of 
in  the  County  of  ,  under  The  Ditches  and  Watercourses  Act. 

I  hereby  order  and  direct  that  the  said  appellant,  C. . . .  D. . . . ,  do  within 
six  days  deposit  with  the  clerk  of  the  Division  Court  of  the  County  of 

the  sum  of  $  {or  such  sum  as  may  be  ordered),  as  an  indemnity 

against  the  costs  of  the  said  appeal. 
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And  upon  such  deposit  being  so  made  I  order  that  the  said  appeal  be 
tried  at  the  sittings  of  the  said  court   to  be  held  in  the  Court  Room  in  the 


of 
at  the  hour  of 

Dated  this 


in  the  said  county  on  the 
o'clock  in  the         noon. 


day  of 


18 


day  of 


v., 


18 


.  W...., 
County  Judge, 


ToC...  D...., 

Appellant  ;  and 
ToX....  V...., 

Clerk  of  the  said  Court. 

Note.  —  Where  the  judge  does  not  direct  the  deposit  to  meet  costs  the  form 
will  be  varied. 


•242.  Judgment  hy  County  Judc.e  on  Appeal.  Section  11, 
Sur-Section  4. 


In  the  matter  of  the  appeal  of  C. . .      D   ...    against  A. .    .  B. .  .  . ,  the 
engineer  ai>pointed  by  the  municipality  of  the  Township  of  in  the 

County  of  ,  under  The  Ditches  and  Watercourses  Act. 

The  said  appeal  having  come  on   for  hearing  before  me  this  day  of 

,18  ,  at  the  sittings  of  Division  Court  for  the  County  of 
{or  as  the  case  may  lie),  in  the  presence  of  the  said  C . . . .  D . . . . ,  and  all  other 
parlies  interested  (name  tke  other  parties  if  judgment  affects  them,  and  if  any 
of  them  are  not  present  state  their  absence),  after  hearing  what  was  alleged  l)y 
the  said  C. .  . .  D. .  . .,  and  by  the  other  parties  aflected  by  the  said  award, 
I  do  order  and  adjudge  that  the  said  award  be  and  the  same  is  hereby  con- 
firmed {or  insert  after  the  luord  avoard,  "  be  set  aside,"  or  be  altered  and 
amended,  as  follows  :)  {here  set  out  the  particular  alterations),  and  I  direct 
that  the  same  lie  certified  by  the  clerk  of  this  court  to  the  clerk  of  the  said 
municipality. 

And  I  tax  and  fix  the  costs  of  this  appeal  at  $  ,  including  $  , 

my  expenses  herein,  which  said  costs   I   order   to  be   paid  by  the  said  C. . . . 
1).  . . .  {or  to  be  paid  and  apportioned  as  follows  :— )  {here  state  by  ivhoni  and 
in  what  proportions  the  costs  are  to  be  paid).     The  said  sum  of  $  ,  beini; 

my  said  expenses,  to  be  paid  in  the  first  instance  by  the  said  municipalit)-. 
(Statute  of  1890,  c.  C7.) 


Dated  this 


day  of 


18 


...  W 

County  fudge. 
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243.  Division  Court  Clerk's  Certikicate  ok  Award  as  Amended 

(or  Confirmed)  hy  the  County  Judge,  to  be  sent 

TO  the  Clerk  ok  the  Municipality. 


In  the  Divisional  Court  of  the  County  of 

In  the  matter  of  the  appeal  of  C . . . .  D. . . .  (as  in  fotm 


). 


The  following  is  a  copy  of  the  judgment  given  by  the  judge  of  the  County 
Court  of  the  County  of  on  the  hearing  of  the  above  appeal. 

(Here  eopy  the  judgment.) 

I  hereby  certify  that  the  award  of  the  said  A....  B. ...,  the  engineer 
appointed  by  the  said  municipality  of  the  Township  of  ,  has  Ijy  the  said 

judgment  been  confirmed  [or  has  by  the  said  judgment  been  altered  and 
amended  as  set  forth  in  the  said  judgment),  and  that  the  costs  of  and  inciden- 
tal to  the  said  appeal  allowed  by  the  said  judge  are  set  forth  therein,  and 
the  parties  by  whom  the  same  are  ordered  to  be  paid. 

Dated  this  day  of  ,  18    . 

X....V...., 
Clerk. 
ToR....  S...   ,        _ 

Clerk  of  the  said  Municipality. 

Note. — If  award  set  aside  this  form  will  be  varied  accordingly. 
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244.  Notice  of  Appeal. 


.,C....  D....,and  E., 
,  in  the  County  of 


F . . . . ,  three  fence-viewers  of 
,  and  Ci . . . .  II . . . , ,  of  the 


,  in  the  County 


To  A....  B. 
the  Township  of 
same  place. 

Take  notice  that  I,  J . . .    K . . . . ,  of  the  of 

of  ,  being  the  person  affected  by  the  said  award  hereinafter  mentioned, 

and  being  dissatisfied  with  the  said  award,  do  intend  to  prosecute  an  appeal 
to  the  County  Judge  of  the  County  of  against  an  award  made  under 

The  Line  Fences  Act  by  the  said  A B C D ,  and  E .    .  . 

F. . . .,  three  fence-viewers  as  aforesaid  (or  as  the  case  may  he),  dated  the 
day  of  ,  18     ,  whereby  I,  the  said  J . . . .  K . . . .  (here  set  out  the  award, 

or  such  portion  of  it  as  is  complained  of) . 

And,  further,  take  notice  that  the  cause  and  matter  of  my  appeal  are  : — 
First  (here  set  out  in  detail  all  the  grounds  of  complaint  against  the  said 
award). 

Dated  this        day  of  ,  18    . 

J . . . .  K . . . . 
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245.  Order  by  Judge  for  Deposit  dy  Appellant  and  for  Trial  of 
Appeal  under  The  Line  Fences  Act. 


K . .  .     against  the  award  of  A . .  . . 
,  three  fence-viewers  of  the  Township 


In  the  matter  of  the  appeal  by  J  . 
B....,  C...  D...   ,  and  E.    ..  F, 

of  ,  in  the  County  uf 

I  hereby  order  and  direct  that  the  said  appellant,  C  . .  D. , . .,  do,  with- 
in six  days,  deposit  with  the  clerk  of  the  Division  Court  of  the 
County  of  the  sum  of  $  (or  stick  sum  as  may  be  ordered), 
as  an  idemnily  against  the  costs  of  the  said  appeal. 

And  upon  such  deposit  being  so  made,  I  order  that  the  said  appeal  be 
tried  at  the  sittings  of  the  said  court,  to  be  held  at  the  Court  Room,  in  the 


of 

at  the  hour  of 
Dated  this 


,  in  the  said  county,  on  the 
o'clock  in  the  noon. 


day  of 


,18 


day  of 


,18 


V. 


ToJ. 


K. 


..  W 

County  Judge. 


ToX....  Y.. 


The  above  appellants  ;  and 
7'Ae  clerk  of  the  said  court. 


Note.  —  Where  the  Judge  does  not  direct  the  deposit  to  meet  costs  the  form 
will  be  varied. 


246.  Judgment  by  County  Judge  on  Appeal  under  The  Line 

Fences  Act. 


In  the 


Division  Court,  in  the  County  of 


In   the   matter  of  appeal  by  J....   K against  the  award  of  A.... 

B....,C....  D....,  and  E . . . .  F . . .  ,  three  fence-viewers  of  the  Township 
of  ,  in  the  County  of  ,  under  The  Line  Fences  Act. 

The  said  appeal  having  come  on  for  hearing  before  me  this  day  of 

,18     ,  at  the  sittings  of  the  Division  Court  for  the  County 

of  {or  as  the  case  may  be),  in  the  presence  of  the  said  J  . . . .  K . . . . , 

and  all  the  parties  interested  (name  the  other  parties  tf  judgment  affects 
them,  and  if  any  of  them  are  not  present  state  their  absence),  after  hearing 
what  was  alleged  by  the  said  J . . . .  K . . . . ,  and  by  the  other  parties  affected 
by  the  said  award,  I  do  order  and  adjudge  that  the  said  award  be  and  the 
same  is  hereby  affirmed  [or  insert  after  the  word  award,  "  be  set  aside,"  or 
"  be  altered  and  amended  as  follows  ": — )  {here  set  out  the  particular  altera- 
tions). 

And  I  direct  that  the  same  be  certified  by  the  clerk  of  this  court  to  the 
clerk  of  the  said  municipality. 

And  I  tax  and  fix  the  costs  of  this  appeal  at  $  ,  including  $ 

my  expenses  herein,  which  said  costs  I  order  to  be  paid  by  the  said  J .  .  .  . 
K .  .  . .  {or  "  to  be  paid  and  apportioned  as  follows  ": — )  {here  state  by  whom 
and  in  what  proportions  the  costs  are  to  be  paid).      The  said  sum  of  $  , 

being    my   said    expenses,    to    be   paid    in    the    first    instance    by    the    ^aid 
municipality. 
(Statute  of  1890,  c.  67.) 

Dated  this  day  of  ,  18     . 


V. 


W...., 
County  fudge. 
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FORMS  FOR  APPEALS  UNDER  MASTER  AND 
AND  TAX  ON  DOCiS  ACT. 


SERVANT  ACT 


247.  notick  ok  al'l'kai,  under  master  and  servant  act,  r.s.o., 

Cai'.  139. 

'l"o  A . . . .  B . . . . ,  of,  etc.  (the  uaiiie  and  addition  of  the  party  to  whom  the 
notice  of  appeal  is  required  to  he  ^iven). 

Take  notice,  that  I,  the  urniersigned  C...  D....,  of,  etc.,  being  the 
person  aggrieved  l)y  the  order  hereinafter  mentioned,  do  intend  to  enter  and 
prosecute  an  appeal  at  the   (next)   sittings  of  the  Division  Court  for 

the  Couiity  of  ,  to  be  holden  at  ,  on  the  (iay  of 

next  (oy  "  instead  "),  against  a  certain   order  made  by  L.  . . .    M ,  Esq., 

one  of  Her   Majesty's  Justices  of  the  Peace  in  ami  for  the  (said)  County  of 
(or  Police  Magistrate  in  and  for  the  City  (or  Town)  of  ), 

whereby  I,  the  said  A. . . .  B. . . .,  was  ordered  to  pay  (here  state  the  terms  of 
the  order  made  as  fully  and  correctly  as  possible). 

And,  further,  take  notice  that  the  cause  and  matter  of  my  appeal  are, 
first,  that  [I  never  was  indebted  to  the  said  A. . . .  B. . . .  for  the  said  amount 
of  wages  so  ordered  to  be  paid  by  me  ;  secondly,  that  before  the  proceedings 
were  taken  upon  which  the  said  order  was  made,  I  paid  the  said  A. . . .  B.  . . . 
the  wages  in  said  order  mentioned,  together  with  any  other  cause  or  matter  of 
appeal,  care  heinq  taken  that  all  grounds  of  appeal  relied  on  are  stated,  as  the 
appellant  will  he  precluded  from  going  into  any  other  than  those  stated\ 

Dated  this  day  of  ,  A.D.,  18     . 

A....  B.... 

Note. —  The  above  form  may  be  varied  to  stiit  the  case  where  the  appeal  is 
against  an  order  of  dismissal  or  other  decision  of  the  justice. 


248.  Appeal  Bond  or  Appeal  against  an  Order  for  Payment  of 
Wages  under  Master  and  Servant  Act,  R.S.O.,  Cap.  139. 

Know  all  men  by  these   presents,  that   we,  C...  D....,  of,  etc. ,  and 

E . . . .    F . . . . ,  of,  etc. ,  and  G . . . .   11 ,  of,  etc. ,  are  jointly  and  severally 

held  and  firmly  bound  to  A. . .  .B ,  of,  etc.,  in  the  final  sum  of  one  hun- 
dred dollars  of  lawful  money  of  Canada,  to  be  paid  to  the  said  A. . . .  V . . . ., 
or  his  certain  attorney,  executors,  administrators,  or  assigns,  for  which  pay- 
ment, well  and  faithfully  to  be  made,  we  bind  ourselves,  and  each  and  every 
of  us  in  the  whole,  our  and  each  and  every  of  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

of  our  Lord,  one  thousand  eight  hundred  and 

Whereas  the  said  A . . . .  B . . . . ,  on  the  day  of 

(or  "  last  past"),  made  complaint  against  the  said  C. . . .  D. . , 

M one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  County  of 

(or  the  Police  Magistrate  in  and  for  the  City  (or  Town)  of  ), 

for  the  alleged  non-paynient  of  wages  by  the  said  C D. . . .   to  the  said 

A....B.... 

And  whereas  the  C . . . .  D . . . .  was,  on  the  day  of  ,  instant 

(or  "  last  past  "),  by  the  said  L. . . .  M . . . . ,  or  such  justice  as  aforesaid  (or 
"as  such  police  magistrate "),  o-'i' red  to  pay  to  the  said  A....  B.... 
the  sum  o^  (here  fully  and  particuar.y  state  the  substance  of  the  order). 

And  whereas  the  said  C. . . .  D. . . .,  being  dissatisfied  with  the  decision  of 
said  comjilaint,  and  with  the  said  order  made  thereon,  is  desirous  of  appealing 
against  the  same  to  the  Division  Court  for  the  (said)  County  of  , 

at  its  (next)  sitting,  to  be  held  on  the  day  of  next  (or  instant), 

and,  in  pursuance  of  the  statute  in  that  behalf,  this  bond  is  given  as  security 
to  such  appeal. 


,  in  the  year 

,  instant 
, ,  before  L 


i 

! 
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And  whereas  the  above  bounden  E . . . .  F .  . . .   and  G . . . .  II . . . . ,  at  the 

request  of  the  said  C. . . .  D have  agreed  to  enter  into  the  above-written 

oljhgation,  for  the  purposes  aforesaid. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  al>()ve 
bounden  C. . . .  D. . . .  shall  personally  appear  at  the  said  court  and  try  such 
appeal,  and  abide  the  judgment  of  the  court  thereon,  and  pay  such  costs  as 
shall  be  by  the  said  court  awarded,  then  that  this  obligation  shall  be  void  ; 
otherwise  the  same  shall  remain  in  full  force  and  effect. 

Signed,  sealed,  and  delivered 
by  the  above  bounden 
C...  I)...,  E..  F  .., 
and    (1. .  .    II .    .,  in  the 

presence  of  I . . .  K . .  .  -r-  t-.  <  > 

■^^•••-    '^^    •■        -|   Seal.   J 


G....  II. 


•    Seal.    ■ 

I  ) 


iase. ) 


[The  above  form  can  be  altered  to  suit  the  circiiinstances  of  any  partiiii/ar 


IS 


, 


249.  Approval  of  Appeal  Bond  by  the  Clerk,  to  he  Endorsed 

ON  Bond. 

I  approve  of  the  within  bond  and  of  the  sufficiency  of  the  sureties  therein 
named. 

Dated  this  day  of  ,  18     , 

X....  Y...   , 

Clerk. 

( When  required  by  the  clerk,  affidavit  of  justification  must  be  made,  and 
for  III  ?,h  for  affidavit  of  execution  of  the  bond.) 


I 


250.  Demand  of  Jury,  under  Master  and  Servant  Act  and  Tax 

on  Do(;s  Act. 

In  the  Division  Court,  in  the  County  of 

A.  .  .-.  B ,  Appellant, 

C . . . .  D . . . . ,  Respondent. 
Take  notice  that  I  hereby  recpiire  a  jury  to  be  summoned  in  this  appeal. 
Dated  this  day  of  ,  A.  D.  18     . 

A....  B...., 

Afpe'lant. 
or  C  . ..  D . . . . , 

Respondent. 
To  the  C'erk  of  this  Court. 
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THE  INDUSTRIAL  SCHOOLS  ACT. 

251.  Summons  for  Maintenance. 

( Title  of  Court  and  Style  of  Cause. ) 

Vou,  the  al)ove-named  defenOant,  are  hereby  summoned  to  appear  at 
in  the  County  of  on  the  day  of  ,  A. I).  18     , 
at  the  hour  of                 o'clock  in  the  forenoon,  to  answer  the  ailejjation  of  the 
plaintiff  that   you,  the  same  defendant,  are  liable  for  the  expense  of  main- 
taining one  ]'-...     D a  boy  detained  in  the  Industrial  School  under  the 

charge  of  the  above-named  plaintiffs  in  the  \'illage  of  Mimico,  in  the  County 
of  York,  a  copy  of  which  is  hereunto  annexed. 

And,  further,  you  are  hereby  required  to  take  notice  that  the  plaintiffs  claim 
that  you  are  able  to  p.ay  the  sum  of  $  per  week  towards  the  said  expenses, 
and  that  if  you  do  not  appear  at  the  said  time  and  place  such  order  will  be 
made  in  your  absence  as  may  seem  just. 

Given  under  the  seal  of  the  court  and  dated  this  day  of 

A.D.  18     . 

R. . .  .  R. . . .,  CloL 

252.  Order  of  Parent,  Step-parent,  or  G   akihan,  I'Or  the 
Payment  of  Weekly  Sum  for  Maintenance  of  Child. 

On  the  complaint  of  the  Victoria  Industrial  School  Association  of  the 
City  of  Toronto  (or  of  the  School  Corporation  or  Philanthropic  Society — 
mentioning  its  corporate  name),  or  o[  A. . . .  B. . . .,  the  agent  of  the  {here 
name  the  corporation  or  society  of  which  he  is  agent),  the  defendant  having 
been  summoned  to  appear  at  a  sittings  of  the  said  court  on  the  day  of 

18     ,  at  in  the  said  County  ,  to  answer  the  said  complaint 

and  the  allegation  that  the  defendant  is  liable  for  the  expense  of  maintaining 
one  C...  I)....,  a  boy  detained  in  the  said  Industrial  School  (or  name  the 
society)  under  the  charge  of  the  plaintiffs  in  the  Village  of  Mimico,  in  the 
County  of  York,  and  it  being  found  that  the  defendant  is  able  to  pay 

the  sum  of   $  per  week  towards  the  said  expenses,  it  is   therefore 

adjudged  and  ordered  that  the  defendimt  do  pay  the  plaintiffs  the  sum  of 
weekly,  as  follows,  viz.  :  (here  state  the  time  and  manner  of  such  payments). 


253.  Form  of  Complaint. 
(  Title  of  Court  and  Style  of  Cause. ) 

The  plaintiff  alleges  that  E D....  is  a  child,  who  is   and  has  been 

detained  in  the  certified  Industrial  School  under  the  charge  of  the  plaintiffs 
for  weeks,  in  the  Village  of  Mimico,  in  the  County  of  York,  the 

defendant  is  the  parent  (or  guardian,  or  step-parent,  of  the  said  E. . .  .  D.  . . . ) 
and  is  liable  for  the  expense  of  maintaining  the  said  child,  and  they  claim 
that  the  defendant  is  able  to  pay  the  sum  of  $  per  week  towards  the 

said  expense,  anil  does  not  pay  the  same,  but  refuses  to  do  so,  and  hereby 
apply  for  an  order  in  that  behalf. 

Sealed  with  the  seal  of  the  corporation  this        day  of  ,  A.D.  18     . 


R.  L.  N., 
President  or  Agent  or  Secretary  or  Treasurer 
of  the  said  Corporation. 


Corpor- 
ate Seal. 
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2.')4.     I'AIM'MJI.AKS    OK    I'I,AINTIK|-'S    Cl.AlMS. 


u 


(  W/ieri:  the  piOiLiiiiii)^  is  hy  ordinal y  suiumous. ) 


(1)  A 15....,  of  ,  claims  fnmi  C...  D ,  of  ,$(■,()  for 

dfimaj^L's*  for  breach  of  a  conlract  to  employ  the  said  A....  B...  as  a 
traveller,  which  contract  may  be  briefly  stated  as  follows  :  {here  state  the 
contract ). 

Or,  ('J)  *  For  wrongful  lisniissal  fr')ni  the  defendant's  employment  as 
traveller  (and  $  for  ;m  rears  of  wa^;es). 

Or,  (;})  *  For  the  defendant's  wrongfully  quittir.g  the  plaintifl"'s  emphjyment 
as  manager. 

Or,  (4)  *  For  breach  of  duty  as  factor  (or  as  the  case  //lay  i>e)  of  ihc  plaintiff, 
and  $  for  money  received  as  factor  {or  as  the  case  may  I'e). 

Or,  {'))  *  For  liiMcli  of  the  terms  of  a  deed  of  apprenticesliip  of  X . .  . 
\'.  .  .     to  the  defendant  (or  plaintiff). 

Or,  {('))  *  l-'or  non  compliance  of  the  written  award  of  X  ... .  \' . . . . ,  bear- 
ing date  the  day  of  ,18!)  (here  state  the  matter  of  iion-coinpli- 
aiice  complained  of). 

Or,  (7)  *  For  negligence  in  the  custody  of  goods  (and  for  wrongfully  ilciain- 
ing  the  same). 

Or,  (H)  *  For  negligence  in  the  keeping  of  goods  pawned  (and  for  wrong- 
fully detaining  the  same). 

Or,  (!))  *  Ft)r  negligence  in  the  custody  of  furniture  let  on  hire  {or  a.  carriage 
loaned). 

Or,  (10)  *  For  wrongfully  neglecting  (or  refusing)  to  pay  the  plaintifFs 
ciieque. 

Or,  (11)  *  For  breach  of  a  contract  to  accept  the  plaintifTs  draft. 

Or,  (12)  *  Upon  a  bond  conditioned  not  to  carry  on  the  trade  of  a 

Or,  (l',\)  *  For  refusing  to  carry  the  plaintifTs  goods  by  railway. 

Or,  (14)  *  For  refusing  to  carry  the  plaintiff  by  railway. 

Or,  (\ii)  *  For  breach  of  duty  in  anil  about  the  carriage  and  delivery  of 
coals  by  railway. 

Or,  (1())  *  For  breach  of  duty  in  and  about  the  carri.ige  and  delivery  of 
machinery  by  sea. 

Or,  (17)  *  For  wrongfully  depriving  plainliiT of  goods — household  furniture^ 
etc. 

Or,  (lis)  *  For  improperly  distraining  plaintifTs  goods. 

Or,  (ID)  *  For  fraudulent  misrepresentation  on  the  sale  of  a  horse  {or  s. 
business,  or  sha'-:;s,  or  etc.). 

Or,  (20)  *  For  fraudulent  misrepresentation  of  the  credit  of  A. . . .  li. . . . 

Or,  (21)  *  For  breach  of  a  contract  of  guarantee  for  A. . .  .  b. .  . . 

Or,  (22)  *  For  breach  of  a  contract  to  indemnify  the  plaintiff  as  the  defend- 
ant's agent  to  distrain. 

Or,  (23)  *  For  breach  of  a  contract  to  keep  a  house  in  repair. 

Or,  (24)  *  For  breaches  of  covenants  contained  in  the  lease  of  a  farm. 

Or,  (2-5)  *  For  injury  by  the  defendant's  dog. 

Or,  (2(1)  *  For  injury  to  the  plaintiff  {or,  if  by  husband  and  wife,  to  the 
plaintiff,  C...  D....)  by  the  negligent  driving  of  the  defendant  or  his 
servants. 

Or,  (27)  *  For  injury  to  the  plaintiff  at  the  defendant's  railway  station, 
from  the  defective  condition  of  the  station. 

Or,  (28)  *  P'or  breach  of  contract  to  accept  and  pay  for  goods. 

Or,  (29)  *  For  non-delivery  (or  short  delivery,  or  defective  quality,  or 
other  lireach  of  contract  of  sale)  of  cotton,  etc. 

Or,  CM))  *  For  breach  of  warranty  of  a  horse. 

Or,  (.31)  *  For  breach  of  contract  to  let  {or  take)  a  house. 
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Or,  (3'2)  *  l'"()r  wronj^fiilly  entering  plaintiffs  land  find  drawing  water  from 
his  well  {or  cuttinj;;  his  grass,  or  cutiing  down  his  timber,  or  pulling  down  his 
fences,  or  removing  his  gate,  or  using  his  road  or  path,  or  crossing  his  fielil, 
or  depositing  sand  there,  or  carrying  away  gravel  from  thence,  or  carrying 
away  stones  from  his  river). 

l)r,  (3;i)  *  l''or  wrongfully  diverting  (or  ol)structing,  or  polluting,  or  divert- 
ing water  from)  a  watercourse. 

Or,  (;U)  *  I'or  wrongfully  discharging  waiwr  upon  the  plaintiffs  land  {or 
into  the  plaintift's  mine). 

Or,  (.'{;■))  *  l'"or  wrongfully  olistructing  the  plaintiff'r.  use  of  a  well. 

Or,  (.'{(■))  *  I"or  loss  of  the  jilainliff s  goods  in  the  defendam's  inn. 

Or,  CM)  *  For  that  the  said  C D detained   from  the  said  \ 

B. . . .  iiis  goods  and  chattels  ;  that  is  to  say,  a  horse  named  "  Hob  Foster," 
also  a  harness  and  sulky.  Tiie  said  .\  .  . .  H.  .  . .  claims  a  return  of  the  same, 
or  their  value,  and  $(')()  for  their  detention. 

{Any  of  llie  fore'yoiii^  forms  of  particulars  of  tauscs  of  action  may  I'C  tiscd 
as  forms  for  (oimtcrdaiiii,  rt'serz'iiig  t/ie  mi/z/rs  of  far  ties.) 


25.J.  Particulars  oi"  Plaintii-k's  Dkmand  i"or  Nuisancf,  and 

iNjn.NCIION. 

[Commence  as  in  farticulars  of  other  actions  and  proceed  tints  : — ) 

For  damages  suffered  by  him  at  his  dwelling  house,  number  6  Esse.c 
Street,  in  the  City  of  (Juelph,  fi.M'.i  ofl'ensive  and  pestilential  smells  and 
vapors  caused  by  the  defendant,  $<)(). 

The  plaintiff  also  claims  an  injunction  to  restrain  the  defendant  from  the 
continuance  or  repetition  of  the  said  injury,  or  the  committal  of  any  injury  of 
a  like  kind  in  respect  of  the  .same  property. 

A....  li.    .    , 

Plaintiff. 

(No'l  E.  —  This  last  c/atise  may  Ih'  inserted  as  fart  of  the  claim  and  attached 
to  the  particulars  in  any  other  form  of  action  suited  to  the  cinnmstances,  when 
it  is  intended  to  apply  for  a  permanent  injunction  at  the  trial  of  the  cause.) 


2'M.  Mkmo.  to  lit';  Kndorsed  on  GAKNisiiia':  .Simmons  undkr  57  Vict., 
c.  2.'},  s.  17,  wiiKN  Primary  DiiiiroR  is  Unmarkikd  and  has 

NO    FAMIIY    DKI'ENDINC.    IM'ON     lIlM    FOR    StU'I'ORl. 

The    said    primary    ilelitor    is   an    unmarried    person,  liaving    no    family 
depending  on  him  for  support. 

A....  H...., 
Solicitor  for  Primary  Creditor.^ 


S.j?.  Ac,reemf.nt  to  give  Jurisdution   to  a  Division  Court. 

We  ((^r  the  respective  solicitors  of),  A.  .  15...,  of  ,andC...  1).  ., 
of  ,  do  hereby  agree  that  the  court  in  the  County  of  shall  have 

power  to  try  an  action  to  be  brought  l)y  .\. . . .  B.  . .  .  again U  C . .  .  .  D. .  . . 
fori.Lt/f'*'  1  under  the  provisions  of  section  70  of  The  Division  Courts  Act,  as 
amen<led  by  ")()  \'ict.,  c.  1."),  s.  1. 

Witness  our  hands  tliis  day  of  ,  IS     . 

A....  B....  {or  f:....  F...., 

Solicitor  for  A . . . .  B . . .    ). 
Solicitor  for  C D ). 
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Stctioii  100.    Rule  20. 

258.  Ai-i'i DAVIT  I'ou  Oroku  kor  .SuiiSTiTuriONAi.  Skkvick. 

{Coinnicuci'  as  in  form  'I'l.) 

I,  K. . . .  F  . . . . ,  of  (he  of  ,  in  the  County  of  , 

Ilailiff  of  the  al)ove-nitMUione(l  court  {or  as  the  case  may  he),  make  oath  anil 
say  :  — 

1.   That  oil  or  about  the  day  of  ,  last  past  {or  instant),  I 

received  from  the  clerk  of  this  court  the  annexed  summons  and  particulars  of 
claim  thereto  attached  for  service  on  the  ahove-nimed  defendant. 

'1.   That,  in  accordance  with  my  duty  in  that  respect,  I  did,  on  the 
day  of  ,  instant  [or  Inst  past),  attend  at  his  place  of  residence,  at  the 

of  ,  and,  on  encjuirin^;  there  for  the  said  defendant,  was 

informed  by  a  person  at  and  in  the  said  place  of  residence,  whf)  re[ire;.ented 
iurself  tf)  be,  and  whom  I  believe  to  have  l)een,  the  wife  [or  as  the  case  may 
be  ;  and  if  the  name  of  the  oilier  person  is  l;nown  it  had  I'etter  be  staled)  of  the 
said  defendant,  that  the  said  defendant  was  not  at  home  (/lere  slate  the  answer 
j,'i7yn),  anil  I  then  stated  to  the  sai(l  person  tiie  nature  of  ni)'  business,  and 
told  her  (or  him)  that  I  called  to  serve  the  defendant  with  the  said  summons 
and  claim,  and  that  I  would  call  .nj^ain  for  thai  pur[)ose,  at  ihe  said  place  of 
residence,  on  the  day  of  ,  then  next,  at  or  about  of 

liie  clock,  in  the  noon. 

[Here  stale  -what  eat/s  and  other  attempts  were  made  to  effect  serTiee,  w/iat, 
if  onylliiui^.  was  done,  and  what  the  wife  or  other  mem/'ers  of  the  family  said 
in  reply  to  the  i/nestions  ashed  abont  the  defendant  :  the  a(fidavit  should  here 
stale  when  lie  a'Jseonded,  and  zvhere  he  has  t>one  to,  if  that  can  be  ascertained, 
iind  his  post  office  address  theie,  atid  for  what  purpose  or  -with  what  object  he 
went  away.  The  post  ofliee  address  of  the  defendant  while  he  livid  in  Ontario 
should  also  be  ,i,'i7'en,  and  i^enerally  sneh  facts  and  circumstances  should  be  slioiun 
as  to  mahe  a  /ndi;e  belieiH'  that  oil  reasonable  efforts  had  been  made  to  effect 
personal  service,  ana  that  either  the  summons  had  come  to  lannvledi^e  of  dejend- 
ant  or  that  he  wilfully  iTaded  service  of  the  same,  or  had  absconded.) 

.'i.  That  I  have  used  all  due  means  in  my  power  to  serve  the  said  defendant 
personally  with  a  true  co|)\'  of  the  said  sunnnons  and  claim,  liut  have  not  been 
aiile  to  do  so  ;  and,  for  the  reason  aforesaid,  1  verily  believe  that  tiie  said 
summons  has  come  to  the  knowledije  of  the  defendant  [or  that  he  wilfully 
evades  ilie  service  of  the  same,  or  ihat  he  has  ai)sconded  \o[namini;  the  place 
particularly,  if  possible,  to  which  he  went,  and  when). 

.Sworn,  etc. 

{'Ilie  al}ida''it  should  state  that  the  calls  hai<e  been  made  at  the  defendant'' s 
place  of  KlcsiDi'.NCK,  unless  the  defendant  has  no  kno7vn  place  of  residence,  and 
that  reasonable  efforts  had  been  made  to  ascertain  it  (Chilly's  Forms,  V'Mh 
(•(/.,  7">-7!l)  ll'iiat  the  officer  said  (Dubois  v.  Lowther,  \  c'.B.  *J'Js)  and  the 
answers  to  his  enqiiirie'i  [Fisher  v.  Goodtvin,'!  C.  •^  J.  94)  should  be  dis- 
tinctly stated  in  the  affidavit.) 


.Seclion  III. 


2.")!).  Ai  I'iDAV'.r  roR  Immkdiaik  Jt-nCMKNT. 


(Commence  as  in  fonn  '-!.) 

1.  That  I  am  tiie  above-named  plaintiff  (w  one  of  the  ai)ove-named  plain- 
lilVs)  in  this  cause. 

'2.   That  this  action  was  commenced  on  or  about  the  day  of  , 

A.l).  18  ,  by  a  special  summons  iluly  issueil  out  of  this  court,  in  pursuance 
of  the  10i)th  section  of  The  Division  Courts  Act,  for  the  sum  of  $. 

.'{.  That  ihe  annexed  paper,  marked  "  A,"  is  a  true  copy  of  the  particulars 
of  the  iilaintiffs  claim  or  demand  in  said  action  (or  that  the  following  is  a  true 
copy  of  the  particulais  of  the  plainlilf 's  claim  or  demand  in  said  action  [i^ivin^ 
in  either  case  the  particulars  verbatim). 


■;?• 
•ii' 

'■"I 

.4'' 
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4.  That  I  am  advised  l)y  the  clerk  of  this  court  and  verily  believe  said 
summons,  together  with  a  true  co|iy  of  said  particulars  of  claim  or  demand, 
and  all  notices  and  warnings  required  to  be  given,  were  duly  served  on  the 
defendant  in  this  cause. 

■'>.  That,  sul)se(iuent  to  said  service,  the  defendant  left  with  the  clerk  of 
this  court  a  notice  in  writing  to  the  effect  that  he  disputed  the  claim  sued  for 
herein,  as  I  am  informed  by  said  clerk  and  believe. 

0.  That  the  tlcfendant  at  the  commencement  of  this  action  was,  and  still 
is,  truly  and  justly  indebted  to  me  (or  to  the  plaintiffs)  in  the  sum  of  $ 

in  respect  of  the  matters  in  the  said  particulars  of  claim  or  demand  mentioned. 

7.  {Here  stale,  us  eoneise/y  as  is  lonsisteiit  with  e/eariiess,  the  fads  upon 
which  the  plaintiff' s  elaiin  is  fotiuded.  Mere  matters  of  evidence  need  not 
necessarily  he  stated,  but  a  good  cause  of  action  must  he  disclosed,  and  the 
plaintiff's  claim  in  respect  of  it  verified,  and  in  some  cases  it  may  he  adiusahle 
to  state  the  evidence  hy  which  it  is  supported.  'J'he  form  of  alJidavit  must 
necessarily  vary  ace  oy  ding  to  the  facts  of  each  particular  case.  7'he  statement  of 
fads  may  he  confined  to  one  paragraph,  or  divided  into  several,  as  may  he 
found  most  convenient.  Each  paragraph  should  contain,  as  fir  as  possih/c, 
a  separate  alle^ativn  of  fact.  The  affidavit  should  he  made  as  strong  as  possible, 
and  any  fads  tending  to  show  an  admission  of  the  claim  hy  the  defendant 
should  he  distinctly  stated. ) 

W.  In  my  belief,  there  is  no  defence  to  this  action,  and  that  the  notice  in 
writing  left  by  the  defendant  with  the  clerk  of  this  court,  that  he  disiniled  the 
claim  sued  for  herein,  has  been  so  left  for  purpose  of  delay  only. 

!).  That  the  defendant  has  not  left  with  the  clerk  of  this  court  any  notice 
to  the  effect  that  he  disputes  the  jurisdiction  of  this  court. 

-Sworn,  etc.  {form  2'2). 

200.    AlKIDAVIT    TO    Sl'Vr    ASini;  JUDC.MKN  r  AM)    IIF,    Al.I.OWF.n    TO  DKFENI) 

O.N    THK   MKKITS. 

{Commence  as  in  form 'I'l.) 

1,  ,  of  the  of  ,  in  the  County  of  ,  and 
P;:ivince  of  Oritario  {addition),  make  oath  ancl  say  : — 

1.  That  I  am  the  (or  one  of  the)  above-named  defendant  in  this  cause. 
(//  made  hy  a  solicitor  or  agent  it  may  he  in  this  form  .•  —  Thai  I  am  the  soli- 
citor (('r  duly  authorized  agent)  of  the  ab(ne-named  defendant  in  this  cause, 
and,  when  not  otherwise  herein  exjiressed,  that  I  have  a  personal  knowledge 
of  the  mailers  herein  deposed  to). 

2.  That  the  sununons  herein  was  served  on  me  (or  ihe  above-named 
defendant,  as  I  am  informed  and  believe)  on  or  about  the  day  of  , 
last  past. 

',\.  That  notice  disputing  the  [ilainliff's  claim  (or  of  the  Slalute  of  Liniiln- 
tions,  etc.,  as  the  case  may  he,  as  mentioned  in  general  rule  20)  was  intended 
to  be  given  herein,  but  {he/e  set  out  pitrticularly  the  reason  why  such  notice 
ivas  not  i^iven  in  time,  and  accounting  for  the  delay). 

\.  That  I  have  (or  the  said  defendant  has)  a  good  defence  to  this  action 
on  the  merits,  as  1  am  advised  and  verily  believe  (or  if  made  hy  a  solicitor  or 
agent : — As  I  am  instructed  and  verily  believe),  and  such  defence  consists  in 
this  : —  (here  particularly  show  one  or  more  of  the  grounds  of  defence  relied  on, 
so  that  the  judge  may  .ue  that  there  is  something  to  he  tried  shoul<i  the  appli- 
cation he  i;ranted). 

r>.  That  the  application  to  be  made  herein  is  not  for  the  purpose  of  delay- 
ing the  plaintiff  in  the  recovery  of  judgment  and  execution  against  nie  (or  the 
saiil  defendant)  in  this  cause,  l)ut  solely  for  the  purpose  of  my  {or  the  above- 
named  defendant)  being  allowed  in  to  dispute  the  plaintiff's  claim,  and  to 
defend  this  action  on  the  merits  aforesaid. 

Sworn,  etc. 
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2G1.  Affidavit  of  Justification  of  Sureties  to  Clerk's  or 
Bailiff's  Covenant. 


,  anil 


County  of  ]       We,  ,  of  the  of  ,  in  the 

To  wit  :         i  County  of  ,  and  ,  of  the  of  , 

in  the  County  of  ,  within  named,  severally  make  oath  and  say  : — 

1.  And  first,  I,  this  deponent  {naming  him),  for  myself,  say,  that  I  am  a 
freeholder  anil  resident  within  the  County  of 

2.  That  I  am  one  of  the  sureties  mentioned  in  the  annexed  covenant,  for 
the  due  performance  by  (name  of  the  clerk)  of  the  duties  of  the  office  of  clerk 
of  the  Division  Court  for  the  County  of 

3.  That  I  reside  at  ,  in  the  said  ,  and  am  worth  real 
property  to  the  amount  of  dollars  over  and  above  all  encumbrances, 
and  over  and  above  what  will  pay  all  my  just  debts,  and  every  other  sum  for 
which  I  am  now  bail,  or  for  which  I  am  surety. 

4.  That  I  am  not  surety  for  any  person  except  for  the  said 

5.  And  I,  the  said  [naming  him),  for  myself,  say,  that  I  am  a  freeholder 
and  resident  within  the  County  of 

G.  That  I  am  one  of  the  sureties  in  the  annexed  covenant,  for  the  due 
performance  by  {name  of  the  dcrk)  of  the  duties  of  the  office  of  clerk  of  the 
Division  Court  for  the  County  of 

7.  That  I  reside  at  ,  and  am  worth  real  property  to  the  amount 
of  d(jllars  over  and  above  all  encumbrances,  and  over  and  above 
what  will  pay  all  my  just  debts,  and  every  other  sum  for  which  I  am  now  bail, 
or  for  which  I  am  surety. 

8.  That  I  am  not  surety  for  any  public  officer  except  for  the  said 

The  al)ovc-naiiied  deponents 
(namin^i;  them)  were  severally 
sworn  before  me  at  , 

in  the  County  of  ,  this 

day  of  ,A.D. 

18     . 


A  Commissioner  for  taking  affidavits  in  ami  for  the  County  of 


262.  Affidavit  of  .Service  of  Summons  on  Partnership  Firm. 

[Commence  as  inform  22.) 

That  I  did  on  the  day  of  ,    A.  D.   18     ,  duly  serve  the 

above-named  parinership  firm,  the  defendants  in  this  cause,  with,  etc.  {as  in 
form  28,  accordini;-  to  the  nature  of  the  summons),  by  delivering  the  same 
personally  {or  as  the  case  may  lie)  to  K. . . .  L. . . . ,  who  then  was  a  partner  in 
the  said  firm. 

( Then  proceed  to  the  close  as  in  ordinary  affidavits  of  service.) 


ill;' 
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263.  Affidavh'  kor  Order  to  Examine  a  Sick,  Ageu,   or  Infirm 

Witness. 

(Co/nmeine  as  ill  form  22.) 

1.  This  action  is  brought  for  (here  state  concisely  the  cause  of  action  sued 
for). 

2.  The  summons  herein  was  served  on  or  about  the  day  of  , 
A.  D.  18  ,  and  this  action  can  be  heard  at  the  sittings  of  the  court  which 
will  be  held  on  the             day  of             next  (or  instant). 

3.  The  defen<]ant  has  (w,  if  he  makes  the  affidavit,  I  have)  filed  a  notice 
disputing  the  plaintiffs  claim  herein. 

4.  That  E . . . .  F . . . . ,  of,  etc.  (a  person  resiiiin:^  -within  the  province),  is  a 
material  and  necessary  witness  on  my  behalf,  as  I  am  advised  and  verily 
believe,  and  I  cannot  safely  proceed  to  the  trial  hereof  without  his  evidence, 
and  that  the  materiality  of  his  evidence  consists  in  this  (here  in  a  general  7oay 
describe  it). 

5.  That  said  E. .  .  .  P\  .  . .  is  sick,  being  dangerously  ill  with  (here  describe 
disease)  and  not  expected  to  recover  (or  as  the  case  may  be,  or  that  he  is  aged, 
or  infirm,  being  now  years  of  age,  or  that  he  is  about  to  leave  the  province, 
as  the  case  may  be),  and  that  his  attendance  at  court  as  a  witness  cannot  by 
reason  thereof  be  procured. 

(3.  I  am  advised  and  believe  that  I  have  a  good  cause  of  action  (or  defence) 
herein  on  the  merits,  and  that  this  ap|)lication  is  made  bona  fide  and  not  for 
the  jnirpose  of  delay. 

.Sworn,  etc.   form  '2,2). 

(The  affidavit  should  clearly  show  that  the  person  proposed  to  be  examined 
is  weak,  aged,  or  infirm,  or  about  to  leave  the  province,  and  that  his  attend- 
ance at  court  as  a  witness  cannot,  by  reason  thereof,  be  procured.  If  possible, 
this  should  not  be  left  to  a  general  statement  merely ,  but  facts  and  circum- 
stances should  be  given.  Jf  founded  on  sickness  of  the  witness,  an  affidavit 
by  or  a  verified  certificate  of  the  medical  attendant  should  form  part  of  the 
application,  the  former  being  preferable.  The  affidavit  had  better  be  made 
by  the  applicant,  his  solicitor  or  agent.  As  a  general  rule,  the  materiality  of 
the  proposed  evidence  need  not  be  given  as  appears  in  the  Aih  paragraph  ;  hut 
if  the  application  is  likely  to  be  opposed,  or  there  is  anything  exceptional  in 
the  circumstances,  it  had  better  be  stated  with  particularity.) 


•2(54.  Affidavit  for  Commission  to  E.kamine  Witnesses. 

(Commence  as  in  form  22.) 

1.  That  this  action  is  brought  for  the  recovery  of  (here  state  shortly  the 
cause  of  action). 

2.  That  the  defendant  has  tiled  a  disputing  notice  herein. 

3.  That  E....  F . . . .  is  a  material  and  necessary  witness  for  me  in  the 
said  cause,  and  I  am  advised,  and  verily  believe,  tiiat  I  cannot  safely  jiroceed 
to  the  trial  of  it  without  his  evidence. 

4.  That  the  said  E.  . . .  F. . . .  is  at  present  residing  at  ,  without 
the  limits  of  the  Province  of  Ontario.     (If  made   by  the   defendant,    add  the 

following\: — ) 

5.  That  I  have  a  good  defence  to  this  action  on  the  merits,  as  I  am  advised, 
and  verily  believe  (or,  if  made  by  a  solicitor  or  his  clerk,  say  : — The  defendant 
has,  as  I  am  instructed,  and  verily  believe,  a  good  defence,  etc.). 

G.  This  application  for  a  connnission  is  made  bona  fide  for  the  purpose  of 
procuring  the  evidence  of  the  said  ,  and  not  for  delay. 

Sworn,  etc.  {form  22). 
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;iiRM 

I  sued 

which 
notice 


265.  Affidavit  ok  Justikicaiton  by  Suretiks  to  Aiteai,  Bond  on 
Api'eai,  from  Division  Court. 

(Com  1)1  one  ai  in  form  22.) 

That  I  am  a  householder  and  housekeeper  {or  freeholT.er,  a.<.  the.  case  may 
l>e),  residinjj  at  (^i7'e  pai  ticiilaf  description  of  the  place  of  residence). 

That  I  am  \V(jrth  property  to  the  amount  of  one  hundred  dollars  over  and 
ahove  what  will  pay  all  my  just  debts,  (/f /mil  or  security  in  any  other  action, 
add:  And  every  other  sum  for  which  I  am  now  bail  or  security.) 

That  I  am  not  bail  or  security  for  any  plaintiff  or  defendant  except  in  this 
action  {or  if  hail  or  security  in  any  other  action  or  actions,  a  id  :  Iv\cept  for 
A.  .  . .  S. .  . .,  at  the  suit  of  1).  . . .  K. .  . . ,  in  the  Court  of  ,  in  tlie 

sum  of  $       ;  for  H M  .....  at  the  suit  of  .S . . .  .  T ,  in  the         Court 

of  ,  in  the  sum  of  $  ,  specifying  the  several  actions,  with  the 

courts  in  which  they  are  hrou^^ht,  and  the  sum  in  which  the  deponent  is  bail  or 
security) . 

Sworn,  etc. 

200.  Afitdavit  ai-ikr  Transckii't  has  hkicn   IsstiEi)  under 

Se(  I'loN  217. 

{Style  of  Com t  and  Cause.) 

( Commencement  as  in  other  afidnTits. ) 

1.  That  I  have  a  personal  knowledj^e  of  tlie  facts  connected  with  judtj- 
nicnt  rendered  in  this  cause. 

2.  That  ihe  said  judgment  remiins  unsatisllcd  in  tiie  whole  {or  in  part, 
as  the  case  may  be,  showing  hoiv  much  remains  unpaid). 

That  the  execution  issued  in  the  Division  Court,  of  the  County  of 

,  to  which  a  transcript  was  issued  from  this  court,  has  been  returneil 
nulla  bona  {or  I  believe  the  defendant  has  not  sufficient  t;oods  in  that  division 
to  satisfy  the  said  judgment). 

(Add final  conclusions  as  in  other  ajfidavits,  forms         .) 


2(17. 


AiiiDAvrr  lOR  Order  to  Disciiarc.e  Toriton  of  Deist 
FROM  Claim  of  Primary  Creditor. 


(Commence  as  inform  44.) 

1.  I  am  the  ,  and  have  a  full  knowledge  of  the  accounts 
between  the  primary  debtor  and  the  garnishees. 

2.  That  on  the  day  of  ,  A.D.  18  ,  the  garni-iliees  were 
indebted  to  the  [irimary  debtor  in  the  sum  of  $ 

3.  That  the  garnishee  summons  herein,  I  am  advised  and  believe,  was 
.served  on  the  garnishees  on  the  day  of  ,  A.D.  18    . 

4.  That  thereafter  the  garnishees  tiled  through  their  solicitors  with  the 
clerk  of  this  court,  as  I  am  advised  and  believe,  an  admission  that  they  had  in 
hand  a  sufticient  sum  to  pay  the  amount  of  the  primary  creditor's  claim  and 
costs  iierein,  and  they  consented  to  pay  the  same  u[)on  being  advised  of  the 
true  amount  thereof  after  judgment  therefor. 

5.  That  the  primary  creditor  has  not  accepted  or  rejected  the  said 
admission,  as  I  am  a<lvised  by  the  said  solicitors. 

0.  The  primary  debtor  is  desirous  of  having  the  remainder  of  the  moneys 
in  tb"  hands  of  the  garnishees  released  from  the  garnishee  summons  herein. 

7.  The  garnishees  have  no  notice  of  any  other  claims  upon  or  attachment 
of  the  said  moneys. 

Sworn,  etc. 


ffji- 


I  'S- 


i      ^m 
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Rule  28;l 


2G8.  Application  kor  New  Tkial 


(Cour/  ami  Cause.) 

The  above-named  defendant  hereby  applies  for  a  new  trial  of  this  action, 
and  asks  that  judgment  of  non-suit  be  entered,  or  that  the  action  be  dismissed 
on  the  following  among  other  grounds  : — 

1.  The  judgment  was  contrary  to  law  and  evidence  and  the  weight  of 
evidence. 

2.  The  learned  judge  should  have  found  that  the  claim  of  the  plaintiff  had 
been  jiaid. 

3.  The  learned  judge  should  have  found  that  the  plaintift's  claim  was 
barred  by  the  Statute  of  Limitations. 

4.  A....  B..,,  was  a  necessary  and  material  witness  for  the  defendant, 
anil  the  defendant  was  unable,  notwithstanding  reasonable  diligence,  as  is 
shown  by  the  affidavit  hereto  annexed,  to  obtain  his  attendance. 

5.  One  -\  . . . .  B. . . . ,  whose  affidavit  is  hereto  annexed,  could  have  given 
material  evidence  on  behalf  of  the  defendant,  and  the  defendant  did  not  know 
and  could  not  by  reasonable  diligence  have  discovered  that  the  said  A .... . 
B. . . .  could  have  given  such  evidence  prior  to  the  trial. 

6.  The  evidence  given  byC...    D at   the  said  trial,  and  which  was 

objected  to  by  the  defendant,   was  inadmissible,  and   should   not   have   been 
received. 

7.  The  evidence  tendered  by  the  defendant  at  the  said  trial,  and  which 
was  rejected  by  the  learned  judge,  should  have  been  received. 


(where   ACTION   TRIED    BY  JURY.) 

8.  The  learned  judge  was  wrong  in  directing  the  jury  that  it  was  necessary 
for  the  defendant  to  produce  a  receipt  showing  the  payment  made  by  him. 

9.  The  learned  judge  was  wrong  in  directing  the  jury  that  in  the  absence 
of  a  written  acknowledgment  by  the  defendant  the  debt  was  barred  by  the 
Statute  of  Limitations. 

And  in  support  of  such  application  the  defendant  annexes  the  affidavit  of 
himself,  and  of  A. . , .  B. . . .  and  C. . , .  D. . . . 

Dated,  etc. 

X....Y...., 

Defendant'' s  Solicitor. 


Vol.1,  page  191.   - 

269.  Affidavit  to  Obtain  a  Warrant  to  bring  up  a  Prisoner. 


I,  ,  of  ,  the  plaintiff  ((7r  defendant),  make  oath  and 

say  : — That  the  above  action  is  appointed  to  be  tried  at  this  court  on  the 
day  of  ,  A.D.  IH      ,  ami  that  E. . . .  F. . . . ,  now  a  prisoner  confined 

in  {state  the  prison),  will  be  a  material  witne  .  for  me  upon  the  said  trial  ;  and 
I  further  say  that  I  am  advised  and  verily  believe  that  I  cannot  safely  proceed 

to  the  trial  of  the  said  action  without  the  testimony  of  the  said  E F.  .  . . , 

and  I  do  hereby  make  application  for  a  writ  oi  habeas  corpus,  in  order  that  the 
said  E....  F....  may  be  brought  before  this  court  to  be  examined  as  a 
witness  on  my  behalf. 


\ 


ADDITIONAL  FORMS  — SUMMONSES  AND  ORDKRS. 


315 


270.  Summons  under  Skction  "JTtl  for  Assaui/iinc  a  I5aii.iif  of 
THE  Court  whilst  in  the  Execution  of  His  Duiy. 


In  the  Division  Court,  in  the  County  of 

In  the  matter  of  a  comiilaint  made  by  C . . . .  1) . . . . ,  of 
the  said  court,  and  section  270  of  The  Division  Courts  Act. 


Hailiff  of 


To  A....  B....,  of 

Vou  are  hereliy  summoned  to  appear  at  a  sitting  of  the  Division  Court  to 
1)6  holden  at  ,  on  the  day  of  ,  18     ,  at  o'clock 

in  the  forenoon,  to  answer  a  complaint  made  against  you  i)y  C. . . .  D.  .  . ., 
the  bailiff  of  the  said  court,  and  to  show  cause  why  an  order  should  not  be 
made  against  you,  under  the  27(itli  section  of  The  Division  Courts  Act,  for 
payment  of  a  sum  not  exceeding  $20  for  an  assault  committed  by  you  on 
,  the  day  of  ,  u])on  the  said  bailiff  whilst  in  the 

execution  of  his  duty  as  such  l)ailifr[and  also  for  that  you  ilid  on  the  same 
day  rescue,  or  attempt  to  rescue,  certain  goods  levied  by  the  saiil  bailiff  under 
process  of  this  court]. 

Dated  this  day  of  ,  18     . 


(  To  be  served  personally  ten  clear  days  before  the  return  day.) 


Jlldi^t 


271.  Order  for  Suhshii'tional  .Service. 


( Court  and  Cause. ) 


of 


,  in  the  County  of 


Upon  reading  an  affidavit  of 
sworn  the  day  of  ,  18 

It  is  ordered  that  the  delivery  of  a  copy  of  the  summons  issued  in  this 
action,  to  some  adult  inmate  at  the  usual  or  last  known  place  of  residence  or 
business  of  the  above-named  defendant  C...    D. ...,  situate  and   being  at 
,  in  the  County  of  (or  that  the  delivery  of  a  copy  of  the  summo)is 

issued  in  this  action  to  E. . . .  E.  . . .,  the  agent  of  the  defendant,  at  his  office, 
as  such  agent  in  the             of  ;  or  ihat  mailing  of  a  copy  of  the  summons 

issued  in  this  action  by  letter,  prepaid  and  regi>lcred,  addressed  .is  follows  : — 
C. . . .  D. . . . ,  109  Bathurst  Street,  Toronto  ;  or  that  notice  of  the  issue  of  the 
summons  in  this  action  be  ])ublished  in  the  ,  and  that  the  publication 

of  such  notice),  shall  be  ileemed  to  be  good  and  sufficient  service  of  the  summons 
upon  the  said  C. . . .  D on  the  day  of  such  delivery  (mailing  or  publica- 
tion). 

It  is  further  ordered  that  all  further  notices  and  orders  in  the  suit,  up  to 
judgment,  may  be  served  in  the  same  manner. 

It  is  further  ordered  that  a  sealed  copy  of  this  order  be  delivered  (or  mailed) 
with  the  said  copy  of  the  said  summons. 

Dated  this  day  of  ,  1*^     • 

» 

JudiV. 
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272.  Summons  io  Ci.erk  ok  Mumcii'Ai.ity. 

In  the  Division  Court,  in  the  County  of 

In  tiie  miittcr  of  section  104  of  The  Division  Courts  Act,  as  amenderl  by 
o2  Vict.,  c.  12,  s.  21. 

To  A . . . .  H . . . . ,  Clerk  of  the  Township  of  : — 

Take  notice  that  it  is  allc^cl  that  you  have  neglected  or  refused  to  furnish 
the  clerk  of  this  court,  within  the  limits  of  whicli  the  nuinicipality  for  which 
you  are  clerk  is  partly  (or  wholly)  situate,  with  a  correct  copy  of  the  voters' 
list  of  the  said  nuinicipality,  imblished  in  the  present  year,  and  you  arc 
hereby  summoned  to  appear  at  the  sittings  of  this  court,  to  be  holden  at  , 
in  the  said  County  of  ,  on  the  day  of  ,  A.  D.  18     , 

at  the  hour  of  o'clock  in  the  noon,  to  show  cause  why  you 

have  refused  or  neglected  to  comply  with  the  provisions  of  the  lo'Jth  section  of 
The  Division  Courts  Act,  as  amended  by  52  Vict.,  c.  12,  s.  19. 


ill! 


C/a± 


27.'}.  Okdkk  Tkansikrki.nc.  Cause  wiikn  knteked  in  Wkonc,  Court. 


(Court  and  Cause.) 

It  appearing  that  this  cause  has  been  entered  in  the  wrong  Division  Court 
I  hereby  order  that  all  papers  and  proceedings  in  this  cause  i)e  transferred  to 
Division  Court  in  the  County  of  ,  in  pursuance  of  section  H7  of 

The  Division  Courts  Act,  upon  the  terms  (that  the  defendant  shall  in  no  case 
have  taxed  against  him  <>r  pay  more  costs  than  if  he  had  been  originally  sued 
in  such  last-mentioned  court,  and  that  the  ])laintifl'  do  pay  to  the  defendant 
forthwith  the  sum  of  $  as  fees  for  the  attendance  of  himself  and  his 

witness  at  this  court,  as  the  case  may  be,  or  any  other  terms  the  jttdj;e  may 
think  pro/^er  to  impose). 

Dated  this 


day  of 


18 


Ckktii'icaie  oi"  Ci.iCKK  WHO  Issued  Summons. 

I  hereby  certify  that  all  the  costs  incurred  in  this  suit  up  to  an( 
the  date  of  transfer  thereof  are  as  follows  : — 


Jii'Ik-'- 


inclusive  of 


Bailiff's  fees. -Service $0  40 


Clerk's  fees. 


Witness  fees. 
Jury  fund  . . 


A  R.P 
Mi... 
Call. 
R.C  . 

Sum. 
Copy 


15 
24 
15 
15 
50 
20 
0(t 
03 


Total . 


To  the  Clerk  Division  Court 

in  the  County  of 


C/erL 


1 
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274.  Order  for  thk  Examination  of  hie  Defendant,  and  for 
Production  of  Hooks,  eic. 

(Conii  and  Cause.) 

Upon  hearing  and  ujion  reading  the  afilidavil  of  , 

sworn  the  day  of  ,  A.D.  18     ,  and  ,  it  is  ordered 

that  the  defendant  do  (upon  payment  of  the  proper  charges  for  conduct  money) 
attend  Ijefore  the  judge  of  tiiis  court,  at  his  chambers  in  the  Court  House,  in 
the  of  ,  on  the  day  of  ,  instant,  at  ten  of 

the  clock  in  the  forenoon,  or  at  such  time  as  chambers  may  thereafter  be  hekl, 
and  be  examined  upon  oath,  and  there  and  then  produce  any  books,  or  docu- 
ments, or  copies  of  or  extracts  therefrom,  pursuant  to  the  111th  section  of 
The  Division  Courts  Act,  and  particularly  the  following  •.—(here  describe  them 
shortly). 

Dated  the  day  of  ,  A.D.  18     . 


Ji(di:t. 

[Should  the  order  be  for  the  examination  and  production  before  some  one 
else,  the  above  form  can  easily  be  changed.) 


27o.  Order  for  Leave  to  Defend  Unconditionally. 

( Court  and  Cause. ) 

Upon  hearing  and  upon  reading  the  affidavit  of  , 

sworn  the  day  of  ,  A.D.    IS     ,  and  ,  it  is 

ordered  that  the  defendant  be  at  liberty  to  defend  this  action  unconditionally, 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  A.D.  IS     . 

I 

/ud^e. 


27»).  Order  for  Leave  to  Defend  as  to  part  on  Payment  into 
Court,  and  Uncondiitonally  as  io  Residue. 

(Court  and  Cause.) 

Upon  hearing  and  upon  reading  the  aftklavit  of  , 

sworn  the  day  of  ,  A.D.  18     ,  and  ,  it  is 

ordered  that  if  the  defendant  pay  into  court  within  days  from  the  date 

of  this  order  the  sum  of  $  he  be  at  liberty  to  defend  this  action  as 

to  the  whole  of  the  plaintiflTs  claim  in  this  cause,  and  it  is  ordered  that  if  that 
sum  be  not  so  paid  the  plaintiff  be  at  liberty  to  have  the  clerk  of  this 
court  forthwith  enter  judgment  for  that  sum,  which  the  said  clerk  is  hereby 
empowered  to  do,  and  the  defendant  be  at  liberty  to  defend  this  action  as  to 
the  residue  of  the  plaintiffs  claim;  and  it  is  ordered  that  the  costs  of  this 
application  be 

Dated  the  day  of  ,  A.D.  18     . 

Jud^e. 


;,-» 

,'^' 


,*' 
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277.  Order  for  Juikjmejit  under  Section  111,  and  Rule  129. 

(Cottri  and  Cause.) 

Upon  hearing  the  solicitors  for  the  plaintiff  and  defendant,  upon  readinj; 
the  affidavits  of  fded,  and  it  appearing  that  the  defence  set  up  hy 

the  defendant  applies  only  to  a  part  of  the  plaintift's  claim  {or  it  appearing 
that  $        of  the  plaintiff's  claim  is  admitted  to  be  due)  ; 

It  is  ordered  at  the  request  of  the  plaintiff  that  the  plaintiff  be  at  liberty  to 
have  the  clerk  of  this  court  enter,  and  the  clerk  is  hereby  emjiowered  to  enter, 
final  judgment  in  favor  of  the  plaintiff  against  the  defendant  for  $  ,  jiart  of 
the  amount  sought  to  be  recovered  in  this  action,  without  prejudice  to  the 
plaintiff's  right  to  proceed  with  this  action  against  the  defendant  for  the 
remainder  of  the  amount  claimed. 

It  is  further  ordered  that  the  costs  of  this  application  be,  etc. 

Dated  the  day  of  ,  A.D.  18     . 


jtii(i,'i;. 


,5,iiii 


278.  Order  kor  Leave  to  Dekend  on  Payment  ini'o  Court 
UNDER  Section  111. 

( Coiiri  and  Cause. ) 

Upon  hearing  and  upon  reading  the  affidavit  of  ,  sworn 

the  day  of  ,  A.D.  18       ,  and  ,  it  is  ordered  that  if 

the  defendant  pay  into  court  within  days  from  the  date  of  this  order 

tile  sum  of  $  lie  be  at  liberty  to  defend  this  action,  but  if  that  sum 

be  not  so  paid  the  plaintiff  be  at  lil)erly  to  have  <he  clerk  of  this  court,  which 
the  clerk  is  hereby  empowered  to  do,  enter  final  judgment  for  the  amount  of 
the  plaintiffs  deljt  or  money  demand  sought  to  be  recovered  in  this  action, 
as  appears  by  the  particulars  of  claim  or  demand  endorsed  on  [or  attached  to) 
the  special  summons  herein,  with  interest,  if  any,  and  costs,  and  that  in  either 
event  the  costs  of  this  application  be 

Dated  the  day  of  ,  A.D.  18     . 


y^-4''-' 


279.  Order  for  Commission. 

(Court  and  Cause.) 

Upon  hearing  the  solicitors  for  the  plaintiff  and  defendant  and  upon 
reading  the  affidavit  of  filed. 

It  is  ordered  as  follows  : — 

1.  A  commission  may  issue  directed  to  of 

for  the  examination  77m  voce  of  witnesses   on   behalf  of  the  said  plaintiff 
and  defendant  respectively  at  aforesaid  before  the  said  commissioner. 

2.  days  previously  to  the  sending  out  of  the  said  commission  the 
said  ,  or  his  solicitor,  shall  give  to  X. . . .  Y. . . . ,  the  solicitor 
of  the  said  ,  notice  in  writing  of  the  mail  or  other  conveyance  by 
which  the  commission  is  to  l)e  sent  out. 

3.  The  costs  of  this  order  and  of  the  commission  to  be  issued,  and  all 
other  matters  which  may  be  done  in  pursuance  hereof,  shall  be  costs  in  the 
cause. 

Dated  day  of  ,  A.D.  18    . 

Jud^e. 
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280.  Commission  to  Takk  Evidencb. 


In  the  Division  Court,  in  the  County  of 

Between  A H ,  Plaintiff, 

and 
C D ,  Defendant, 

To  E. . . .  F. . . .,  of  : — 

Know  ye  that  we,  in  confidence  of  your  prudence  and  fidelity,  have  appointed 
you,  and  hy  these  presents  give  you  power  and  authority  to  examine  viva  voee 
G  . . . .  II .... ,  I .  .  . .  J  .... ,  and  K  . . . .  L. . . . ,  witnesses  o'l  bchnlf  of  the 
said  ;  and  wc  command  you  as  follows  : — 

1.  Hoth  the  said  A 13 and  the  said  C D shall  he  at  liberty 

to  examine  viva  voce  such  witnesses  as  shall  he  jiroduced  on  their  behalf,  with 
liberty  to  either  party  to  cross-examine  the  said  witnesses  ;  the  |)arty  produc- 
ing any  witness  for  examination  being  at  liberty  to  reexamine  viva  voce, 
and  all  such  viva  voce  (|uestions,  whether  on  examination,  cross-examination, 
or  re-examination,  shall  be  reduced  into  writini;,  and  that  the  answers  thereto 
shall  be  returned  with  the  said  commission. 

2.  Not  less  than  forty-eight  hours  before  the  examination  of  any  witness 
on  behalf  of  either  of  the  said  parties,  notice  in  writing,  signed  l)y  you,  ind 
stating  the  time  and  jilace  of  the  intended  examination,  and  the  names  rT  the 
witnesses  to  be  examined,  shall  be  given  to  the  other  party  by  delivering  the 
notice  to  ,  at  his  office  in  the  of  (or  to  a 
grown-up  person  there). 

3.  In  the  event  of  any  witness,  on  examination,  cross-examination,  or  re- 
examination, producing  any  book,  document,  letter,  paper,  or  writing,  and 
refusing  for  good  cause,  to  be  stated  in  the  deposition,  to  part  with  the  origi- 
nal thereof,  then  a  copy  thereof,  or  extract  therefrom,  certified  by  you  to 
be  a  true  and  correct  copy  or  extract,  shall  be  annexed  to  the  witness' 
deposition. 

4.  Each  witness  to  be  examined  shall  be  examined  on  oath,  affirmation,  or 
otherwise,  in  accordance  with  his  or  her  religion. 

o.  If  any  one  or  mine  of  the  witnesses  do  not  understand  the  English 
language,  the  (jiiestions  being  previously  translated  into  the  language  with 
which  he  (she  or  them)  is  (or  are)  conversant,  then  the  examination  shall  be 
taken  in  English  through  the  medium  of  an  interpreter,  or  interpreters,  to  be 
nominated  by  you,  and  to  be  previously  sworn  according  to  his  or  her  religion 
by  or  before  you,  truly  to  interpret  the  questions  to  be  put  to  the  witnesses, 
and  his,  her,  or  their  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  commission  shall  be  subscribed 
by  the  witness  or  witnesses  and  by  you.  Provided,  that  if  the  examining  party 
desires  to  have  such  examination  taken  in  shorthand,  you  may  take  the  same 
in  shorthand,  or  employ  a  shorthand  writer  approved  by  you,  and  ])y  you  duly 
sworn,  in  which  case  the  examination  may  be  taken  down  by  question  and 
answer,  and  it  shall  not  be  necessary  for  the  depositions  to  be  read  over  or 
signed  by  the  person  examined  unless  any  of  the  parties  .so  desire,  and  a  copy 
of  the  depositions  so  taken  shall  be  certified  by  you,  or  in  case  the  same  shall 
1)0  taken  in  shorthand  by  some  person  employed  for  the  purpose  as  aforesaid, 
certified  by  such  shorthand  writer  as  correct,  and  signed  by  you. 

7.  The  depositions,  together  with  any  documents  referred  to  therein,  or 
certified  copies  thereof,  or  extracts  therefrom,  shall  be  sent  to  ,  clerk 
of  the  Division  Court  In  tne  County  of  ,  at  ,  on  or 
before  the                day  of                ,  enclosed  in  a  cover  under  your  seal. 

8.  Before  you  in  any  manner  act  in  the  execution  hereof  you  shall  take  the 
oath  hereon  endorsed  on  the  Holy  Evangelists,  or  otherwise  in  such  other 


y 


1 
■i 


.*#' 


'3 
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manner  as  is  sanctioned  by  the  form  of  your  religion  and  is  considered  i)y 
you  to  lie  liimlinj;  nn  your  conscience. 

Witness,  I';s(i.,  Judge  of  tlie  said  court,  at  ,  the 

(lay  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


Clerk,      f 


{  .Seal.  } 


INSTRUCTIONS    AS   TO   TIIK    F.XKCUTION    OK    THK    WHIIIN    COMMISSION. 


(7o  he  endorsed  on  coiiiinission.) 


-J.  HI   ; 


1.  See  that  the  proper  notice  is  given  to  the  parties  t>-i 
'1.   Follow  all  the  directions  and  re(|uiremen;  ■  of  the  con 


i.cerned. 
jinniission  strictly. 

3.  When  executed,  annex  7'i~<a  Toce  cjuestions,  depoNJtions,  exhihils,  affi- 
davits, and  other  jiapers,  tirmly  to  the  coniuiission,  and  enclose  them  all  in  an 
envel(>])e.  The  commissioner  should  put  his  seal  on  the  envelope  and  write 
his  name  (iiii)osiie  the  seal. 

4.  indorse  the  style  of  cause  on  the  hack  of  the  envelope  and  the  word 
"Commission,"  and  address  it  to 

,  and  |iay  the  postage  on  it. 

5.  The  affidavit,  affirmation,  or  declaration  of  execution,  and  the  oath 
necessary  for  the  commissioner  to  take  before  entering  on  the  execution  of  the 
commission,  should  be  made,  affirmed,  or  declared  by  the  commissioner 
before  any  commissioner  authorized  to  administer  oaths  in  the  Supreme  Court 
of  Judicature  in  England  or  Ireland,  or  before  a  judge  of  the  Supreme 
Court  of  Judicature  in  England  ;  or  of  the  Court  of  Sessicm  or  the  Justiciary 
Court  in  Scotland  ;  or  before  a  judge  f  an)  '  the  County  Courts 
in  Great  Hritain  or  Ireland,  within  hi     ''or   .^y,  or  before   any  notary  jjublic, 


certified  under  his  hand  and  oftici: 
to  administer  oaths  in  the   High 
mayor  or  chief  magistrate  of  any 
Britain    or  Ireland,  or   in  any  col. 
in   any  foreign   country,  and  certified 


iL-fore  any  commissioner  authorized 

■  if  Justice  for  '       ario,  or  before  the 

borough,  or  tow      i  irporate  in   tjreat 

of  II'       M.ajesty  without    Canada,    or 

ande:    ilie   common  seal  of  such  city, 


liorough,  or  town  corporate,  or  before  ajudi,  '  if  any  Court  of  Record  or  of 
.Supreme  Jurisdiction  in  any  colony  without  Canada,  belonging  to  the  Crown  of 
Great  Britain,  or  any  dejiendency  thereof,  or  in  any  foreign  count  ,  or,  if 
made  in  the  British  possessions  in  Inilia,  before  any  magistrate  or  > ollector 
certified  to  have  been  such  under  the  hand  of  the  governor  of  such  possessi(m,  or, 
if  made  in  Quebec,  before  a  judge  or  prothonotary  ofthe  .Superior  Cnurt,  or  clerk 
of  the  Circuit  Court,  or  before  any  consul,  vice-consul,  or  consular  agent  of 
Her  Majesty,  exercising  his  functions  in  any  foreign  place,  or  before  ,i  com- 
missioner authorized  by  the  laws  of  Ontario  to  take  aflidavits  in  an  t  any  of 
the  Courts  of  Record  of  the  jirovince  for  the  purpose  of  and  in  or  i  incerning 
any  cause,  matter,  or  thing  dejiending  or  in  anywise  concerning  any  of  the  pro- 
ceedings to  be  had  in  the  said  courts. 

The  afifid.avit  of  execution  of  the  commission  should  show  the  following 
facts  : — 

1.  The  style  of  the  court  and  cause. 

2.  The  names,  residence,  and  addition  ofthe  deponent  in  full, 

3.  The  taking  of  the  proper  oaths  by  the  commissioner. 

4.  The  writing  down  of  the  evidence  taken,  and  that  it  was  truly  and 
correctly  done. 

5.  Identifying  the  viva  voce  questions  and  evidence  taken,  and  annexed 
to  the  commission,  as  being  those  administered  and  taken  under  the 
commission. 


audnional  iorms — oaths,  etc. 
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red  by 


Seal.  I 


ISION. 


riclly. 
hits,  affi- 
all  in  an 
lul  write 

ihe  word 


the  oath 
ion  of  the 
iiuissioner 
;iiie  Court 
Supreme 
Justiciary 
y  Courts 
-y  pul)lic, 
uilhorized 
jcfore  the 

in  tlreat 
mada,  or 
such  city, 
cord  or  of 
e  Crown  of 
it  .  or,  if 
r  lollector 
session,  or, 
irt,or  clerk 
r  agent  of 
)re   a  com- 

'•  )r  any  of 
^  incerning 
of  the  pro- 


;  following 


IS  truly  and 

nd  annexed 
under   the 


(  OMMls-iIONKR  S    (1.\I  II. 

N'ou  shall,  accor<iinj;  In  the  host  of  yt)ur  skill  and  !;iio\vle(li;e,  truly  ami 
faitlifully,  and  without  par'.ialiiy  to  any  or  either  of  the  panics  in  ihis  cause, 
lake  the  esaniiiiations  and  dijiositions  of  all  and  every  witness  and  witnesses 
prcxhiced  and  examined  hy  virtue  of  the  commission  within  wiillen.  So  lielp 
j'Oii  Gill/. 

ci-Krk's  oaiii. 

Vou  shall  truly,  faithfully,  and  without  ])artiality  to  any  or  either  of  the 
parlies  in  this  cause,  take,  write  dnwn,  transcribe,  and  enj^ross  all  and  every 
the  <|iie-.li(ins  which  shall  he  cvhihitcd  nr  |iut  to  all  and  every  witness  and 
witnesses,  and  also  the  dtposiiions  of  all  and  every  such  witness  and  witnesses 
jiroduced  before  and  examine!  hy  the  said  commissioner  named  in  the 
commission  within  written,  as  far  forth  as  you  are  directed  and  employed  by 
the  comuiissioner  to  take,  write  down,  transcribe,  or  engross  the  said 
f|uestions  and  depositions.     .S"()  help yoit  God, 

WITNKSS'    OATH. 

\'(iu  are  true  answer  to  make  to  all  such  (picstions  as  shall  be  asked  you, 
without  favor  or  alleclion  to  either  party,  and  therein  you  shall  s])eak  the 
truth,  the  whole  truth,  and  nothing  hut  the  truth.     So  help  you  God. 

inti;ri'ui;tI''.k's  oaiii. 

^'ou  shall  truly  and  faithfully,  and  without  partiality  to  any  or  either  of 
the  parlies  in  this  cause,  and  to  the  hesl  of  your  ahility,  interpret  and 
iiiinslale  the  oath  or  oaths,  allirmation  or  atlirmations,  which  shall  he  ad- 
ministered to,  ..■.ul  all  and  every  the  questions  which  shall  he  exhibited  or 
put  to  all  and  every  witness  and  witnesses  produced  hefore  and  examined  hy 
the  coi  imissioner  named  in  the  commission  within  written,  as  far  forth  as 
you  are  directed  and  employed  by  the  said  commissioner  to  interpret  and 
translate  the  same  out  of  the  ]'',nglisli  into  the  language  of  such  witness  or 
witnesses,  and  also  in  like  manner  to  interpret  and  translate  the  respective 
depositions  taken  and  made  to  such  (piestions  out  of  the  language  of  such 
witness  or  witnesses  into  the  iMiglish  language.     So  help  you  God. 

Ui:Tt;KN'    TO    COMMISSION, 

The  return  of  the  within  commission  will  appear  by  the  depositions, 
affidavits,  and  papers  annexed. 


(Sif^natiirc  of  Coiiiiiiifsioiier.) 


281.  Ordkr  1-or  Examination  or  Sick,  Ac.ed,  or  Ini-irm  Wiinkssks. 

( Court  and  Cause. ) 

Upon  the  application  of  the  and  upon  reading  the  affidavit  of 

,  and  upon  hearing  ,  it  is  ordered  that  ,  a  witness 

on  behalf  of  ,  he  examined  vic'a  7.we,  on  oath  or  aflirmation,  hefore 

It  is  further  ordered  that  a  copy  of  this  order,  with  two  days'  notice  of  the 
time  and  place  of  the  examination,  shall  be  served  upon  ,  the 

solicitor  or  agent,  who  may  appear  and  cross-examine  the  witnesses. 

21 


.0u.Kii; 
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• 


It  is  further  ordered  that  the  evidence 
reduced  to  writin>;  and  signed  by  the  witn 
clerk  (jf  the  court,  and  shall  be  by  him  kej 
trial,  saving  nil  just  exceptions,  without  an 
witness  than  the  aftidavit  of  the 
as  to  his  belief. 

It  is  further  ordered  that  the  costs  of 
examiner,  which  is  hereby  lixed  at  $ 
first  instance  to  lie  p  id  by  the  , 

otherwise  ordered  at  the  trial. 


shall  be  taken  on  oath  and  shall  be 
ess,  and  shall  be  transmitleil  to  the 
H  on  file  and  may  l)c  used  upon  the 
y  further  proof  of  the  absence  of  the 
,  his  solicitor  or  agent, 

this  order  and  the  charge  of  the 

per  hour,  and   which  is  in  the 

shall  be  costs  in  the  cause  unless 


282.  Okdrr  Ai'Pointinc  Guardian   ov   Inkant  Dkkkndant,   where 

DErENDAM'    DOES    NOT    NaME   A   GUARDIAN. 

Whereas,  now  at  the  hearing  of  this  action  the  defendant,  being  an  infant, 
appears  here  in  court,  and  does  not  name  a  gu.irdian,  ]•',....  F    . .  .,  of 

,   is  hereby  appointed   to   be  guardian   of  the  dcfenda.il,  to  act  on  his 
}^ehalf  in  this  action. 


283.  Order  Ai'I'OIMINi;  Guardian  Named  hy  Inkant  Dekendant. 

Whereas,   now   at    the    hearing  of   this  action  the    defendant,   being   an 
infant,  appears  here  in  court,  an.  names  of  to  act  as  his  guardian, 

who  now  assenting  to  act  as  such  guardian  is  hereby  appointed  to  be  guard- 
ian of  the  defendant,  to  act  on  his  behalf  in  this  action. 


284.  Order  tor  Renewal  oe  .Summons. 
( Court  and  Cause. ) 

Upon  the  application  of  the  plaintiff,  upon  reading  the  affidavit  of  , 

and  it  appearing  that  reasonable  efforts  have  been  made  to  serve  the  defendant 
with  the  summons  herein  (or  other  i;ood  reason)  ; 

It  is  ordered  that  the  .  ••■vice  of  the  writ  of  summons  in  this  action  shall  be 
good  if  made  within  twelve  months  from  the  date  of  this  order. 

Dated  day  of  ,  18     . 


28.'>.  Order  Staying  Pkoceedincs  with  a  View  to  Appeal. 

Upon  the  ap]ilication  of  the  i)laintiff  (or  defendant),  I  hereby  order  that 
proceedings  '  irein  be  stayed  for  ten  days,  from  the  day  of  , 

A.l).  IH  ,  in  order  .o  afford  the  plaintiff  (or  defendant)  time  to  give  the 
security  required  to  enable  him  to  appeal  in  the  cause.  (//"  t/ie  seeiirity  is  to 
lie  in  a  Iwnd  less  than  $100,  or  hy  payment  into  eoiirt  of  a  less  sum  than  $50, 
add:  And  I  direct  that  such  security  m.ay  be  by  bond  in  the  sum  of  $  , 

or  by  paying  into  cov.rt  the  sum  r.'$  .) 

Dated  this  day  of  ,  18     . 

* 

/udge. 
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280.  Order  Discharging  Moneys  irom  Claim  ok  1'rimakv  Ckeuitor. 
In  the  Division  Court,  in  the  County  of 


His  Honor  Judge 
in  Chambers. 


■} 


the 


day  of 


,18 


Between  A . . 

..  B.. 

. . ,  Primary  Creditor, 
and 

C. 

..  D.. 

. . ,  Primary  Debtor, 
and 

E.. 

..  F.. 

. . ,  Garnishee. 

Upon  the  apjilication  of  the  primary  debtor,  and  upon  reading  the  garnishee 
summons  herein,  and  the  aftiilavii  of 

1.  It  is  ordered  that  ail  sums  due  or  accruing  due  by  the  garnishee  to  the 
primary  debtor  (except  the  sum  of  $  )  be  discharged  from  the  cla'ui  of 

the  primary  creditor  under  the  garnishee  sunmions  and  proceedings  herein. 


287.  Order  i'I'On  a  Judgment  Summons  Altering  an  Oru;inal 
JtiDGMENr  or  Order  under  Section  245. 

{Insert  title  of  Court  and  Style  of  Cause.) 

Whereas  the  plaintiff  obtained  a  judgment  against  the  defendant  in  this 
court  on  the  day  of  ,  IH     ,  for  the  payment  of  $ 

for  debt  {or  damages),  and  $  for  costs,  and  in  payment  thereof  {or  of 

$  ,  part  payment  thereof)  the  defendant  hath  made  default,  and  there 

remains  now  $  due  thereon. 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly  issued 
out  of  this  court,  by  which  the  defendant  was  re(|uired  to  personally  appear  at 
this  court  on  the  day  of  ,  18     ,  to  be  examined  on  oath 

according  to  the  provisions  and  requirements  of  section  285  of  the  Act,  which 
summons  was  proved  to  this  court  to  have  been  duly  served  on  the  defendant. 

It  is  ordered  that  the  defendant  do  pay  the  amount  still  due  on  the  said 
judgment,  and  the  costs  of  the  said  summons,  and  incident  thereto,  as  stated 
at  the  foot  of  this  order,  to  the  clerk  of  this  court,  by  instalments  as  follows, 
viz.: — 

[/Aw  specify  the  instalments,  the  amounts  by  ivhich  and  times  t.'/  ■;/  they 
are  to  be  paid)  the  first  payment  to  be  made  on  the  day  of  , 

A.D.  18     . 

Given  under  the  seal  of  the  court  this  day  of        ,  A.D.  IS     . 

GABRIEL  GUI'I'V, 

Clerk  of  the  Court. 

Amount  on  judgment $ 

Costs  of  judgment  summons  and  its  hearing. .   $ 

Interest  $ 

Total $ 


28S.  Certificate  ok  Judge's  Approval  of  Clerk's  or  Bailikk's 

Covenant. 

I  hereby  certify  that  the  within  covenant  is  for  the  sums  which  I  directed, 
and  I  hereby  approve  of  and  declare  such  covenant  sufficient. 


Judl^e. 
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289.  Okdkr  CiiANciNi;  I'i.an  ok  Distriiu'tion. 

In  the  Division  Court,  in  the  County  of 

In  the  matter  of  Alfred  Jones,  an  abscomling  delilor. 

Upon  tlie  application  of  Ceorge  Brown,  one  of  the  execution  cre<lit<jrs'of 
the  said  Alfred  Jones,  and  upon  hearing  the  solicitors  for  John  Smith  and 
Sarah  Jones,  other  execution  creditors  of  the  said  Alfred  Jones  ; 

It  is  ordered  that  the  plan  of  distribution  prei)ared  by  the  clerk  of  this 
court  be  changed  by  striking  out  of  the  same  the  porticjn  thereof  relating  to 
the  claim  of  the  said  Sarah  Jones,  and  that  the  said  distribution  be  proceeded 
with  by  the  clerk  of  this  court  as  if  no  execution  had  been  obtained  by  the 
said  Sarah  Jones. 


the 

{<!,/, 

ap 

Cou 

am 


21)0.    CliRliriCAlK   OK   Cl.KUK    OK    !1IE    I'KACK    lltAl'    CI.KRK's   OR 

Uailikk's  Covknant  has  heen  1'ii.i:i;. 

I  hereby  certify  that  the  covenant  of  A.  . . .  15. . .  .,  as  clerk  (or  bailiff)  of 
Division  Court  for  the  County  of  ,  with  C. . . .  D.  . . .,  of,  etc. 

Jiti'ii),  and  K.,..  F....,  of,  cic.  [aMifioii),  as  his  sureties  therein, 
iroved  and  declared  sulticient  luider  the  hand  of  the  juilge  of  the  said 
nty,  has  tliis  day  been  duly  tiled  in  the  oi'lice  of  the  Clerk  of  the  I'eace  in 
I  for  the  County  of  . 

Dated  this  day  of  ,  A.D.  18     . 


C/crl:  of  the  Peace  in  and  foy 
the  County  of 


291.  Oriier  kor  Sale  ok  Pkrisiiahi.k  Goods  or  Coods  uiiirn 
Incur  Exit.nse  kor  Food  or  Keei'Ing. 

( Court  and  Cause. ) 

Upon  the  application  cf  and  i:pon  reading  the  aflidavit  of 

and  upon  hearing  the  solicitors  for  the  parties,  and  it  ajipearing  that 
the  horse  which  is  the  subject-matter  of  this  action  is  incurring  charge  f(jr 
food  and  keeping,  and  that  il  is  proper  that  the  same  should  be  sold  at  once  ; 

It  is  ordered  that  the  saiil  horse  be  forthwith  sold  by  the  bailiff  of  this 
court  by  public  auction,  and  that  the  jiroceeds  thereof  shall  be  paid  into  court 
to  abide  the  event  of  this  action. 

.\nil  il  is  further  ordered  that  the  said  sale  shall  be  without  prejudice  to 
the  rights  (if  the  parties  in  any  fpiestion  which  may  arise  in  the  action. 

And  it  is  further  ortlered  that  the  costs  of  this  application  be  costs  in  the 
cause. 


A 


292.  Certikicate  ok  Ci.erk  of  the  Peace  on  Coi-y  ok  Covenant. 

I  hereby  certify  that  the  within  is  a  true  cojjy  of  the  covenant  of  .\. .. . 
B. . . . ,  clerk  (or  bailiff)  of  the  Division  Court  for  the  County  of  , 

and  C.  . . .  D. . . .  and  E.  .  . .  !•"....,  his  sureties,  toget'iLr  with  ail  copi'.s  of 
pftidavits  of  execution  and  justification,  and  endjrsements  thereon,  tiled  in 
the  oflice  of  the  Clerk  of  the  I'eace  for  the  said  County  of  on  the 

day  of  ,  A.D.  18     . 

Given  under  my  hand  this  day  of  ,  A.D.  18     . 


Clerk  of  the  Peace  in  and  for  the  County 
(or  United  Counties)  of 
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293.  Certikicatk  of  Approval  ov  Appeal  Uonm)  isy  Judgk. 

Approved  of  by  me  this  day  of  ,  A.D.  18     . 

» 

/"'k-^- 

294.  Ordkk  to  Continuk  Procicicdings  against  Nkw  Tarty. 
( Court  and  Cause. ) 

Upon  hearing  ,  who  alleged  (s/a/r  i  iiriinis/aihrs  rcudcr- 

iiig  till  ( .  i/i-r  JiccYssajy)  ; 

It  is  ordered  that  the  proceedings  in  this  action  be  carried  on  between  the 
plaintiffs  (;/(fWd'  i/tc  cofitiiiiiiiij^'-  f>.'aiiiiiifs)  ■a.WfX  the  defendants  [)ia!iie  the  con- 
tininiiL^  i/efeiit/aiits),  and  A. . . .  B. .  . .,  the  nerson  ui)on  wdiom  the  interest  or 
lialiility  has  devolved. 

Dated,  etc. 


J'l'fi^v- 


ovenant. 


295.  Oriikk  Siayinc;  Proceedings. 

( Court  and  Cause. ) 

Whereas  the  above  actions  have  been  commenced  in  this  court  against  the 
said  C . . . .  D . . . . ,  for  or  in  respect  of  a  cause  of  action  arising  out  of  the 
same  breach  of  contract,  or  wrong,  or  breach  of  duty  ;  and  whereas  the  said 
C. . . .  D. . . .  has  fded  an   undertaking   lo  be   bound  as  far  as  his  lialjility  to 

the  plaintiffs,  A. . . .  B and  \i. . . .  F. . . . ,  in  the  said  actions  is  concerned 

by  the  court  in  one  of  such  actions  ; 

It  is  ordered  that  all  proceedings  in  the  second-mentioned  action  be  stayed 
until  judgment  shall  have  been  given  in  the  first-mentioned  action. 

It  is  further  ordered  that  the  costs  of  this  application  and  of  the  order 
consequent  thereon  be  costs  in  the  (irst-mentioned  action,  and  abide  the  event 
thereof. 

And  i:  is  further  ordered  that  this  order  shall  be  drawn  by  , 

and  served  on  the  said  A B . . .  .  and  K . . . .  F . . . . 


Juiii^e. 


29(5.  Order  kok  RI'XKiver. 
(Court  and  Cause.) 

Upon  the  application  of  the  plaintiff,  upon  reading  the  affidavit  of 

,  and  upon  hearing  counsel  for  the  plaintiff,  no  one  apjiearing  on  behalf 
of  the  defendant,  although  duly  notified  ; 

It  is  ordered  that  ,  the  above-named   plaintiff,   be  appointed 

receiver  of  the   share  or    interest    which  ,  the  above-named 

defendant,  is  entitled  to  under  the  will  of  until  the  judgment 

recovered  by  the  plaintiff  against  the  said  defendant,  together  with  interest 
and  costs,  shall  be  fully  jiaid. 

It  is  further  ordered  that  the  costs  of  this  application  be  added  to  the 
judgment  de'ut. 


'^ 


/udi,v. 


I® 
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2i)7.  Ordkr  kor  Security  ior  Costs. 
( Court  and  Cause. ) 

Upon  the  application  of  the  defendant,  and  it  appearintj  that  the  plaintiff 
ordinarily  resides  at  Rochester,  in  the  State  of  New  York  ; 

It  is  ordered  that  all  proceedings  in  this  action  be  stayed  until  the  plaintiff 
shall  give  security  for  the  costs  of  the  defendant,  either  by  payment  into 
court  of  the  sum  of  $  ,  or  by  a  bond   with  one  surety   for   the  sum   of 

$  ,  to  be  approved  of  by  the  judge  of  this  court,  or  by  the  defendant 

or  his  solicitors. 

It  is  further  ordered  that  on  the  approval  of  the  said  l)ond  the  same  shall 
be  fded  with  the  clerk  of  this  court,  and  that  the  stay  of  proceedings  shall 
thereupon  be  at  an  end. 

It  is  further  ordered  that  the  bond,  when  given,  or  the  money,  when  paid 
in,  shall  be  subject  to  the  further  order  of  the  judge  of  tiiis  court. 

And  it  is  further  ordere<l  that  the  costs  of  this  application  be  costs  in  the 
cause  ;  and  leave  is  hereby  reserved  to  the  plaintiff,  notwithstanding  the  stay 
of  proceedings,  to  move  for  an  adjournment  of  the  trial  of  this  action  at  any 
sittings  of  the  court  when  the  same  shall  come  on  for  trial. 


Jndqc. 


298.  Notice  to  Creditor  of  Claim  to  Goods  Taken  in  Execution. 

( Court  and  Cause. ) 

Take  notice  that  A . . . .  H . . . .  has  claimed  the  goods  ((';■  certain  goods ; 
-where  only  certain  i^oods  are  claimed  here  enumerate  them)  taken  in  execution 
by  me  under  the  warrant  of  execution  issuetl  in  this  action.  If  you  insist  upon 
my  maintaining  such  seizure  you  must  deposit  forthwith  with  the  clerk  of  this 
court  a  sufficient  sum  of  money  to  indemnify  the  said  clerk  and  me  against 
our  costs  of  an  interpleader. 

$  will  be  a  sufficient  sum. 

Dated,  etc. 


To  the  above-named  plaintiff. 


Bailiff. 


299.  Notice  of  Paymk.nt  into  Court  in  Retlevin. 

(Court  and  Cause.) 

The  defendant  brings  into  court  the  sum  of  $  ,  damages  and  the 

costs  to  this  date,  and  consents  that  the  replevin  bond  be  delivered  up  to  he 
cancelled,  and  waives  all  right  to  the  property  replevied. 

Dated,  etc. 


( This  should  be  sif^^ned  hy  defendant. ) 


Defendant. 
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Bailiff. 


.■«)0.  Notice  Disi'utim;  JuRisinciioN. 

(Court  aiiil  Cause.) 

You   are   herel)y  required   to   take  notice  that  I  liispute  the  jurisdiction  of 
this  court  to  entertain  and  try  this  cause. 

Dated  this  day  of  ,  A.l).  18     . 

C . .  .  .  I) .... ,  Defi-ndaiit ;  or, 

!£....  I'" So/iiilor  {or  agent )  for 

the  ilcfcndant. 
To  A ....  15 .... , 

The  Plaiiiliff  and  to  the  Chrk  of  this  Court. 


3(Jl.  Notice  oI'"  Motion  iok  Immkdiatk  JiMxiMKNi. 
( Court  and  Cause. ) 

Tal<e  notice  that  a  motion  will  he  made  on  hehalf  of  me,  the  al)ove-nanied 
plaintiff,  before  the  judge  of  this  court,  at  his  chambers,  in  the  Court  House, 
Jn  the  of  ,  in  the  said  County  of  ,  on  day  the 

day  of  ,  A.  U.  IS     ,  at  o'clock  in  the  noon, 

or  so  .soon  thereafter  as  the  motion  can  be  heard,  for  an  order  that  I,  the 
plaintiff  herein,  be  at  lilierty  to  have  fmal  judgment  entered  in  my  favor  in  this 
cause  by  the  clerk  of  this  court  for  the  amount  of  the  debt  or  money  demand 
sought  to  be  recovered  in  this  action,  together  with  interest,  if  any,  and  costs  ; 
and  that  in  .supjiort  of  such  motion  will  be  read  the  affidavit  of  me,  the  plaintiff 
herein,  a  true  copy  of  Which  accompanies  this  notice. 

Dated  this  day  of  ,  A.D.  IS     . 

Yours 


etc., 
A....  L. 
E....  F.. 


, ,  Plaintiff  ;  or, 
,  Solieitor  [or  agent)  for  the 


above-named  plaintiff  in  this  action. 
ToC...  D...., 

'J'he  al'07'e-nai/ied  defendant  herein. 

[A'. />'. — Jf  ,(,'•/>•(■//  to  any  other  /^erson  7('ho  has  autliority  to  reeeive  the 
notiee,  address  it  aeeordin!e;ly  ;  and  if  any  other  affidavit  is  to  Oe  used  reference 
should  he  made  to  it  anil  a  eopy  senud.] 


302.  NoTicK  OK  Ai'iT.icAiioN  i-oK  Ari'KOVAi.  OK  Ai'PEAi.  Bond. 

( Court  and  Cause. ) 

Take  notice  that  I  will,  on  the  day  of  ,  instant,  at 

o'clock  in  the  forenoon  (or  as  the  ease  may  lie),  apply  to  the  judge  of  this  court, 
at  his  chambers,  in  ,  for  the  approval  of  the  appeal  Ixjnd  herein,  in 

liursuance  of  the  statute  in  that  behalf,  and  that  the  names,  re-iidences,  and 
additions  of  the  sureties  in  the  said  bond  are(//tv<-  state  the  same  particularly,  so 
that  the  respondent  may  find  them  out). 


Dated  this  day  of 


ToN....  O... ., 

Defendant's  (oi 


,  A.D.  IS     . 

L....  M...., 
Plaintiff' s  (or  defenilant's)  Solicitor  or  .-li,vnt. 


J 

-I 

■  4' 

3. 


^0m 


-''i 
-.<•] 


plaintiff's)  Solicitor  or  -li^ent. 
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303.  Notice  oi'  Ai'i-kai,  and  iiik  Okoun'ds  Thereof. 
(/;/  till'  Court  of  Appeal.) 

In  a  cause  in  appeal  from  the  Division  Court  for  the  County  of 

,  in  which  A.  . . .  15.  . . .  is  plaintiff,  and  C. . . .  D. .    .  defendant. 

Take  notice  that  this  cause  has  this  day  been  set  down  for  argument  in 
appeal  before  a  judge  of  this  court  for  the  day  of  ,  A.U.  18     , 

and  that  such  cause,  having  lieen  appealed,  will  then  be  heard,  and  tiie  grounds 
of  such  appeal  are  as  follows  : — 

1.  [lii'ir,  in  sipara/t  /^araj^rap/is,  sc/  on/  (icar/y  and  (ouciscly  llic  '^rounds 
of  appeal  niicd  on.^ 

Dated  this  day  of  ,  A.D.  IH    . 

A....  H...., 

Appellant  (or  solicitor  for  appellant).  • 
ToC...  D...., 

'/'lie  Respondent  (or  to  the  counsel,  solicitor,  or  agent,  of  the  respondents  as 
the  ease  may  be,  naininj^  him). 

[It  is  dijfieiilt  to  eoinply  strietly  icith  the  amt'/ii-nons  "vords,  "  shall forthi.'ith 
f^^ive  notie  thereof  ami  of  the  appeal."  ft  has,  hin.'ez'er,  heen  attempted  in  the 
aliove  form.  7'he  notiee  must  I'e  served  aeeordint;-  to  seetion  150.  Duriiii:;  the 
intervening^  seven  days,  the  parties  ean,  if  not  already  done,  instrnet  their  eoiin- 
sel  for  the  ar;e;nment  of  the  ease,  and  othenvise  prepare  for  the  hearing;-  of  the 
appeal.  ] 


.SO-1.  XivncE  10  Pauties  Whose  Names  ake  Added  a.s  Dei-endant.s. 

(Conrt  ana'  Canse. ) 

I  hereby  give  you  notice  that  by  an  order  of  this  court,  dated  ihe 
day  of  ,  a  copy  of  which  order  is  hereunto  annexed,  together  with 

a  copy  of  the  s\mimons  in  the  action,  you  were  ordered  to  be  atlded  as  one  of 
the  defendants  in  the  above  action. 

And  further  take  notice   that   the  liearing  of  the  above  action  has   been 
adjourned  to  the  day  of  ,  at  o'clocl;  in  the  forenoon,  and 

that  il  you  do  not  attend  at  the  Court  House  at  u])on  tiie  day  and  at  the 

hour  abfAc  mentioned,  either  in  person  or  by  your  solicitor,  such  order  will 
he  made  and  proceedings  taken  as  the  judge  may  think  fit. 


Clerk. 


30.5.  Notre   ro  FRouticE  Doci'ments  kok  I.nsi'Ki'i  ion. 
( Conrt  and  Cause. ) 

Take  notice  that  the  plaintiff  (or  defendant)  requires  you  to  produce  for 
his  inspection,  at  some  place,  to  be  appointed  by  you,  within  the  division  in 
which  this  action  is  pending,  the  following  documents  referred  to  in  your 
particulars  of  claim  (or  t)f  ilefence,  or  aflidavii)  :  — 

Deserii'e  the  doenments  reijiiired. 


Dated  the 


day  of 


A.D.  18 


To/, 


X....  V...., 

Soliettor  Jor  the 


.Solieitorfor 
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:}0(),  XoTiCK  or  Inikniion  to  civk  Coi'iKs  oi-    Lki  ricus,  Tki.kukams, 

ANMt    OlIIHR    WrITIEN    InSTRUMKNTS    IN    EvlUKNli:. 

(Court  and  Cause.) 

Take  noiice  that  the  in  this  cause  intend        at  the  trial  hereof 

to  give  in  evidence  the  copies  of  tlocunients  hereinafter  mentioned  as  jjroof  of 
tlie  ontenls  of  tlie  original  documents  of  which  they  purport  respectively  to 
he  copies,  and  that  the  same  may  be  inspected  by  the  solicitor 

or  agents  at  the  otiice  of 

on  day  the  day  of  ,A.D.  18     ,  between  the  hours  of 

10  a.m.  and  4  p.m. 

This   notice    is   given    un<ler    section    40   of   The    Evidence    Act,    being 
chapter  (ll  of  the  Revised  Statutes  of  Ontario. 

Dated  this  day  of  ,A.U.  IH     . 

To  the  above-named    i 


and  to 


SoUcilor  for  tlic  al>oi'c- named 


Solicitor. ) 


<*>:*[ 

i*>l 


\  ;• 


De^criplion  of  Copies  of  Documents. 


D.-ile. 


•-1 
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307.    NOTICK    TO    rKODUCK. 

( Court  and  Cause, ) 

Take  notice  that  you  are  hereby  required  to  produce  and  show  lo  the 
court  on  the  trial  of  this  action  all  hooks,  papers,  letters,  copies  of  letters,  antl 
other  writings  and  documents  in  your  custody,  possession,  or  jiower,  con- 
taininj;  any  entry,  memorandum,  or  minute  relating;  to  the  matters  in  question 
in  this  action,  and  particularly  {spcdj'y  Ihcni). 

Dated  the  day  of  ,  A.D.  IH     . 

(Signed) 

Solicitoy  Jor  the  aoove  named. 
To  the  above-named  ,  and  to 

his  solicitor  (c^r  agent). 


.308.  NoTicK  i!Y  Dkfendant  to  Third  Party. 

( Court  ami  Cause. ) 


To  Mr.  X  . . . .  Y . . . . ,  of  (address  and  deseription'). 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff  against  the 
defentlant  as  surety  for  M . . . .  N  . . . .  u]ion  a  bond  conditioned  for  payment 
of  $  and  interest  to  the  plaintiff.  The  defendant  claims  \o  be  entitled  to 
contribution  from  you  to  the  extent  of  one-half  of  any  sum  which  the  plaintiff 
may  recover  against  him,  on  the  ground  that  you  are  his  co-surety  under  the 
said  bond. 

[Or,  as  surety  for  the  said  M....  N....,  in  respect  of  the. said  matter, 
under  another  bond  made  by  you  in  favor  o''the  said  plaintiff  dated  the 
day  of  ,  A.D.  18     .) 

(Or,  as  acceptor  of  a  bill  of  exchange  for  $50  dated  the  day  of 

,  A.D.  18  ,  drawn  by  you  upon  and  accepted  by  the  defendant,  and 
payable  three  months  after  date.  The  defendant  claims  to  be  indemnified  by 
you  against  liability  under  the  said  bill,  on  the  ground  that  it  \v;i-  Accepted 
for  your  accommodation.) 

(C*;-,  to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and  <lelivery 
to  the  plaintiff  of  one  hundred  tons  of  coal.  The  defendant  claims  to  be 
indemnified  by  you  against  liability  in  respect  of  the  said  contract,  or  any 
breach  thereof,  on  the  ground  that  it  was  made  by  him  on  your  behalf  and  as 
your  agent.) 

And  take  notice  that  if  you  wish  to  dispute  the  plaintiff's  claim  in  this 
action  as  against  the  defendant  C...  D....,  or  your  liability  to  the 
defendant  C. . . .  D.  . .,  you  must  appear  at  this  court  on  the  return  day  of 
the  summons  in  this  action,  a  copy  of  which  summons  is  hereunto  annexed. 

In  default  of  your  so  appearing  you  will  be  deemed  to  admit  the  validity 
of  any  judgment  obiiiined  against  the  defendant  C. . . .  D. . .  in  this  action, 
whether  obtained  by  consent  or  otherwise,  and  your  own  liability  to  contribute 
or  indemnify  to  the  extent  herein  claimed. 

(Signed)  C...  D...., 

or,  L. . . .  M  . . . ., 

Solieitor  for  the  defendant. 


C. 


D. 


ADDITIONAL  FORMS — NOTICKS. 


331 


309.  Notice  to  I'rodijce  Docu.MENrs  kor  Insimxtion. 


Take  notice  that  the  requires  you  to  produce  for  his  inspection 

the  documents  herein  mentioned,  in  which  he  has  an  interest,  at  some  place 
to  ije  appointed  I>y  you  witliin  the  division  in  which  tiiis  suit  is  pending;. 

Dated  the  day  of  ,  A.D.  18    . 


Solicitor  for 


Description  of  Ilociinient. 


Dates. 


zt 
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310.  NoiicK  r.v  Ci.KRK   ro  Dkfkndant  ok  Assicn.mknt  of  I'laintiff's 

Tiri.K    lO  JUIXiMKNT    UNUKK    Rll.F   224. 

I  herd)}"  ^ive  y(<ii  notice  lli.'it  ,  as  execulur  of  tlic  last  will  and 

testament  of  ,  deceased  (or  as  administrator  of  the  estate  of 

,  deceased)  ;  (or  as  assignee  under  an  assijjnment  dated  the  day 

of  ,  A.I).  IK     ),  has  this  day  fded  an  allidavit,  together  with  a 

notice,  a  copy  of  svhicii  notice  is  hereunto  annexed,  slatintj  that  he  is  desirous 
of  beiny  substituted  as  a  plaintiff  in  the  ai)ove  action  against  you  in  the  place 
of  (o/- added  as  plaintiff  with  ),  the  above-named 

plaintiff  in  the  above  action  against  you. 

.Vnd  furliier  take  notice  that  unless  you  appear  at  the  sittings  of  this  court 
on  the  (lay  of  ,  A.I).  IH     ,  at      o'clock  in  the  forenoon, 

and  show  cause  against  the  same,  the  said  will  be  substituted  for 

(or  made  a  joint  plaintiff  with)  the  above-named  plaintiff. 


To  the  above-named  defendant. 


C/irL 


311.  Plan  of  Uisi  luiiunoN. 

In  the  Division  Court,  in  the  County  of 

In  the  matter  of  Albert  Jones,  an  absconding  debtor. 
Plan  of  distribution  of  the  amount  levied  by  the  bailitTof  the  said  court  of 
the  goods  of  the  said  delnor. 

To  total  amount  levied  by  sale  of  gootls $175  80 

I3y  bailiff 's  fees $10  20 

liy  taxed  costs  of  attaching  creditor  under 
whose  attachment  the  seizure  was  made, 
.Smith  v.  Chajiman 7  15 

By  costs  of  execution,  Smith  v.  Chapman. . .  Go 

18  00 

Total  amount  for  distribution   $157  80 

List  of  attaching  creditors  entitled  to  share  in  moneys  levied  of  the  goods 
of  Albert  Jones.     Interest  computed  to  February  15th,  lHi)5. 


No.i        Creditor. 


1.  I    John  Smith 

2.  (ieorge  Brown 

3.  .Sarah  Jones 


Dated  at 


Principal. 

Costs. 

I  merest 

$110  00 

$ 

$0  52 

53  25 

3  15 

15 

CO  00 

3  07 

23 

I     I'm  rata 
Total  claim.        share,  Remarks. 

68 '/-c  on  $.  ! 


$110  52  I  $  75  70 
56  55  !  38  73 
03  30    43  37 


$230  37  I  $157  80 


,  this  15th  day  of  February,  lHi)5. 


X....  Y 

C/c-rL 


t 


m 
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NTll'K  S 


will  and 
of 

(lay 
;r  with  a 
tlesirous 
he  place 
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his  court 
oienoon, 
luled  for 


CLtL 


\  court  of 
80 


00 

80 
the  goods 

Remarks. 


Cla-L 


Ul'J.    NOIICK   Ol'    I'KKI'AUATION    Ol'    I'l.AN    OK    I)ls  IKI  lU' HON. 

Ill  the  Division  Court,  in  the  County  of 

In  the  nialtur  of  Albert  Jones,  an  absconding  debtor. 

Take  notice  that  I  have  ])repared  for  examination,  by  the  said  debtor 
and  his  creditors,  a  list  of  the  creditors  entitled  to  share  in  the  distribution  of 
the  moneys  levied  under  the  warrants  of  attachment  and  the  executions  issued 
to  satisfy  judj^uients  of  the  attach"  creditors,  showini;  the  auuninl  due  to 
each  for  jirincipal,  interest,  and  cos.s,  Jie  total  anuiimt  to  be  distributed,  and 
the  amount  t;oint;  to  each  according  to  such  ratable  distribution. 

And  lake  notice  that  the  said  plan  of  distribution  may  be  examined  at  my 
office  at  any  time  within  five  days  from  the  day  of  the  date  of  this  notice,  and 
that  unless  witliin  ten  days  after  the  day  of  the  date  of  this  notice  objection  to 
such  list  has  been  filed  with  tiie  said  clerk  the  saiil  list  shall  l)e  bindini;  upon 
all  parlies  concerned,  unless  ihe  judge  of  this  court  shall  otherwise  order, 

Dated  the  day  of  ,  A.I),  is     . 

To  the  said  Albert  Jones,  and 

To  John  .Smith,  (jeorge  15r(jwn,  and  Sarah  Jones. 


.31.*?.  Claim  ok  Damacks  uv  Claimani'  in  In  i  kuimkaukk. 

PiViYi-ii  as  ill  form  KlM,  and  add  after  I  he  '.oai'd  "  prove  "': — 
And  take  notice  that  the  said  Edgar  french  claims  $(10  damages  from  the 
said  Aaron  Harr,  the  above-named  plainlitl',  and  from  John  Smith,  the  bailiff 
(jf  the  said  court,  for  or  in  respect  of  the  seizure  of  the  said  property,  and 
that  the  grounds  of  the  said  claim  are  that  the  said  plaintiff  and  bailiff  broke 
into  and  entered  his  house  at  ,  and  that  they  there  seized  and  took 

away  the  said  goods  anil  chattels  under  the  said  execution  (.v  juilgment). 


.S14.  Claim  ok  Damauks  nv  Crkditok. 
{Court  and  Cause,  as  in  form  KiS. ) 

Take  notice  that  I,  the  said  execution  creditor,  claim  the  sum  of  $ 
fr(Mn  you,  the  bailiff  of  this  court,  for  damages  arising  out  of  a  certain  execu- 
tion in  this  action,  and  that  the  grounds  of  my  claim  are  as  follows  :  — 

{IIcrL'sta!r  the  j^nviiiids  of  the  elaim. ) 
That  you  having  seized  certain   goods  and  chattels  of  and   belonging  to  the 
execution  debtor,  under  process  issued  from  this  court  at  my  instance,  wrong- 
fully, and  without  lawful  excuse,  withdrew  from  the  possession  of  the  said 
goods  and  chattels,  whereby  I  was  deprived  of  the  fruits  of  the  said  execution. 

Dat  d,  etc. 


To 


E.xeeutioii  Creditor. 


The  Bailiff  of  this  Court. 


315.  Plea  ok  Tender. 

( Insert  title  of  Court  and  Style  of  Cause. ) 

The  defendant,  for  a  plea  herein  to  the  plaintiff's  claim  (or  if  only  to  a 
part  of  suth  elai/n,  then  speeify  sueli  part),  says  that  he  always  was,  and  still  is, 
ready  and  willing  to  pay  to  the  plaintiff  the  sum  of  $  ,  and  before  action 

(or,  if  the  debt  -^'as  payable  on  a  day  certain,  naming  that  day,  or  some  day 
anterior  to  it  on  i^diieh  the  tender  loas  made)  he  tendered  and  offiered  to  pay 
the  same  to  the  plaintiff,  and  the  plaintiff  refused  to  accept  it,  and  the  defend- 
ant now  brings  the  said  sum  into  court  ready  to  be  paid  to  the  plaintiff. 

C...  D.... 


-5 
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SKI.    I'lIA   Ol     I'AV.MKM    INTO  COURT. 


The  defendant  brings  into  conn  the  sum  of  $ 
satisfaction. 


Dated 


day  of 


,  A.U.  IM    . 


and  costs  in  full 


A....  IJ.... 


■r" 


I  Mil  * 


317.  Invkmoky  of  CiooDs  Sici/iii)  i'Mikk  Attach.mknt. 

An  inventory  of  goods  and  chattels  (jjrojierty  ami  effects),  by  nie  this  day 
seize!  and  taken  in  the  Township  of  ,  ])y  virtue  of  a  warrant  of 

attachment  issued  iiy  T. . . .  L. . . .,  clerk  of  the  Division  Court  (jf 

the  County  of  (or  as  tlie  aisc  iiiny  /'<•),  on  behalf  of  A ... .  li . . . . , 

for  the  simi  of  $  ,  against  the  personal  estate  and  efFects  of  C. . . . 

D.  . . .,  tlial  is  to  say  : — One  lumlier  wagon,  one  plough,  etc.  [slating  all  flic 
arthics  xt'tzrd ). 

Dated  this  day  of  ,  A.D.  IH     . 

H....F...., 

iMXiUffof  Ihc        Divtfion  Court  of  the  Comity  of 


318.    FlAI    FOR   COfNSKL   Fke. 
(Court  and  Cause.) 


Tax  a  counsel  fee  of  $ 
Dated  this  day  of 


to  the  plaintilT  ((?;■  defendant)  herein. 
,  A.D.  18     . 


To  the  Clerk. 

( 'I'ltc  fiat  may  he  endorsed ou  the  stiiiiinons,  judgment,  or  order.) 


Judge 


319.  Notice  of  Action. 

To  A. ...  13. . .   ,  haiiiff  of  the  Division  Court,  in  the  County  of 

I  hereby  give  you  notice  that  it  is  my  intention  at  the  end  of  one  calendar 
month  from  the  service  hereof  to  commence  an  action  against  you  in  the 
High  Court  of  Justice  {or  in  the  County  Court  of  the  County  of  ,  or 

in  the  Division  Court,  in  the  County  of  )  to  recover  com- 

pensation and  damages  for  trespass  and  excessive  levy  committed  by  you  and 
your  assistants  on  the  day  of  ,  A.D.  18     ,  by  selling  and 

disposing  of  certain  goods  and  chattels  belonging  to  me  in  and  upon  the 
premises  Street,  in  the  City  of  Toronto,  to  satisfy  the  sum  of  $43 

and  costs  under  a  judgment  recovered  against  me  at  the  suit  of  E. . . .  F.    . . 
in  the  Division  Court,  in  the  County  of  ,  on  the        day  of  , 

A.D.  18     . 

Dated  the  day  of  ,  A.D.  18     . 

G,...  n.... 


AI)I)ITK)N.\I,  FORMS — .\l'l'i:.M,  lutMis. 


;{.'!:) 


.S'.'O.  Ai'i'KAi.  Bond  wiiKki,  riiK  I'laintii  !■■  is  Ai'pkii.an i. 

Know  all  men  by  these  presents,  that  we,  A....  15....,  i)f,  etc.,  and 
I'".....  1'.  .  .  .,  of,  etc. ,  are  jijintly  aini  severally  held  and  firmly  hound  to 
<J  .  . .  D. .  .  .,  of,  etc.,  in  the  penal  sum  of  one  hundreil  dollars  of  lawful 
money  of  Canada  to  be  paid  to  C...  I)....,  or  liis  certain  attorney, 
executors,  administrators,  or  assij^ns  ;  for  which  payment,  well  anil  faithfully 
to  be  made,  we  liind  ourselves,  and  each  and  every  of  us  in  the  whole,  our  and 
each  and  every  of  our  heirs,  executors,  and  administrators,  jointly  and 
severall)',  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eij;ht  hundred  and 

Whereas  a  certain  action  is  now  ]iending  in  the  Division  (/ourt 

for  the  County  of  ,  wherein  the  above  bounden  A. . . .   H  .  .  . .  is  plaintiff, 

and  the  above-named  C...  I)....  is  defendant;  and  whereas  the  said 
action  came  on  to  be  tried  in  the  said  court  on  the  day  of  last 

past,  when  a  jud},'ment  was  yiven  for  the  said  C    ...   I)    .... 

And  whereas  the  .said  A.  .  .  M  ,  .,  beinj;  dissatistied  with  such  judgment, 
duly  apjilied  for  a  new  trial  in  the  said  cause,  according  to  the  statutes  and 
rules  of  court  in  that  behalf,  which  application  the  said  judge,  in  due  course, 
refused. 

And  whereas  the  .said  A. . . .  IS. ... ,  being  dissatisfied  with  the  decision  of 
the  said  judge  on  such  application  for  a  new  trial,  is  desirous  of  appealing  to 
the  Court  of  Appeal  for  the  Province  of  Ontario  against  such  decision  ;  and 
in  pursuance  of  the  statutes  in  that  behalf,  this  bond  is  given  as  security  to 
enable  the  said  A....  H.  ..  so  to  appeal  ;  and  whereas  the  above  bounden 
K....  !•'....,  at  the  recjuest  of  the  said  A....  1!..  ..has  agreed  to  enter 
into  the  above  written  ol)ligation  for  the  purposes  aforesaid. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  tlie  above 
bounden  A. ..  ,  li....  shall  abide  by  the  decision  of  the  said  cause  l)y  the 
said  Court  of  Appeal,  and  pay  all  smns  of  money  and  costs,  as  well  of  the 
said  action  as  of  the  said  appeal,  awarded  and  ta.xed  to  the  said  C . . . .  D .  .  . . , 
then  tli>s  obligation  shall  be  void ;  otherwise  the  same  shall  remain  in  full  force 
and  effect. 


Signed,  sealed,  and  delivered 
in  presence  of  J  ... .  K . . . . 


P>., 


E....    F... 


Seal. 


-    Seal.    ' 

(  ) 


a" 


321.  Ai'i'i'Ai.  Bond  where  the  Defendant  i.s  Ai'pei.i.ant. 

Know  all  men  by  these  presents,  that  we,  C...  D. . . .,  of,  etc. ,  and 
E....  !•'....,  of,  etc.,  are  jointly  and  severally  held  and  firmly  bound  to 
A....  B. . . .,  of,  etc.,  in  the  penal  sum  of  one  hundred  dollars   of  lawful 

money  of  Canada,  to  be  paid  to  the  said  A B. ...,  or  his  certain  attorney, 

executors,  administrators,  or  assigns  ;  for  which  payment,  well  and  faith- 
fully to  be  made,  we  bind  ourselves,  and  each  and  every  of  us  in  the  whole, 
our  and  each  and  every  of  our  heirs,  executors,  and  administrators,  jointly  and 
several'y,  firmly  by  these  presents. 

Sealed  with  onr  seals,  and  dated  this  day  of  ,  in  the  year 

•of  our  Lord  one  thousand  eight  hundred  and  . 


:>i 


mm 
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Whereas  a  certain  action  is  now  pendini;  in  the  Division  Court  for 

tiie  C  ninly  of  ,  wherein  the  above-named  A. . .  .   H.  .  . .  is  plainlirf, 

and  the  above  bo  widen  C...  I)....  is  defendant;  and  whereis  the  said 
action  came  on  to  1  e  tried  in  the  said  court  on  the  ilay  ol  , 

last  past,  when  a  jidj^ment  was  given  for  the  said  A. .  .  15.  .  .  .  for  tlie  sum  of 
$  (iel)t.  toget  ler  with  costs  of  suit  (o/-  as  tlic  case  may  l>c). 

And  whereas  the  said  C. . .  .  D  . . .  .,  i)eingdissatislied  with  such  judgment, 
duly  applied  for  a  ne^^•  trial  in  the  said  cause,  according  to  the  statutes  and 
rules  of  court  in  that  behalf,  wiiich  ai)[)lication  the  said  judge,  in  C.ah  course, 
refused. 

And  whereas  the  said  C...  I)....,  being  (lissatisficd  with  tlie  ilccision 
of  the  said  juiige  on  such  apjilication  for  a  new  trial,  is  desirous  of  ap|iealing 
to  the  Court  of  Appeal  for  tiie  Province  of  Ontario  against  such  decision  ;  and, 
in  pvirsuance  of  the  statutes  in  that  behalf,  this  bo!id  is  given  as  security  to 
enal)le  the  said  C. .. .  I)....  so  to  appeal  ;  and  whereas  the  a!)()ve  bounden 
E....  F. . . .,  at  the  rer]uest  of  the  said  C  ...  D....,has  agreed  to  enter 
into  the  alxjve  written  obligation  for  the  ]jurpi)ses  aforesaid. 

Now,  therefore,  the  condition  of  this  oliligation  is  such,  that  if  the  above 

bounden  C.  . . .  D shall  abide  by  the   decision  of  the  said  cause  by  the 

said  Court  of  Appeal,  and  ]iay  all  sums  of  money  and  costs,  as  well  of  the 
said  action  as  of  the  said  appeal,  awarded  and  taxed  to  the  said  .A. . . .  1!.  .  . ., 
then  this  obligation  shall  be  void  ;  otherwise  the  same  shall  remaini  in  full 
force  and  effect. 


.Signed,   sealed,  and   delivered 
in  [iresiMice  of  J  ... .   K .  .  .  . 


C. 


D... 


V .... 


[   Seal.   ] 


Seal 


'^•l•l.    Al'I'OIM'MKNr   OK    Ac.ICNT    KOK    SlCia-RE. 
(Com/  and  Cause. ) 

Take  notice  that  the  above-named  has  appointed  , 

of  Street,  in  the  City  of  Toronto,  in  the  County  of  \'ork,  solicitor,  as 

his  agent,  upon  whom  any  notice  of  ajijjeal  and  all  other  papers  hereafter 
re(|uiring  service  herein  may  be  served  for  him. 

Dated  this  day  of  ,  A.D.  18     . 

To  the  judge  of  the  saiil  court. 


3"28.    JlMJC.MIi.NT    AI.AINsf    DkKKN  DAN  f    I'OU    I'AYMh.NI'    OF    COSTS. 

Upon  hearing  the  plaintiffs  application  at  tlie  court  holden  this  day,  it  is 
adjudged  that  the  ])l.iintiiT  do  recover  against  the  defendant  the  sum  of  $ 
for  costs  incurred  by  the  plaintiff  in  preparing  for  trial  before  the  notice  of 
payment  of  money  into  court  was  received  l)y  him  and  in  attending  court, 
such  money  having  been  so  paid  in  less  than  live  clear  days  before  the  return 
day  of  the  summons. 

And  it  is  on'.ered  that  the  defendant   do  pay  the  same  to  the  clerk  of  this 
court  on  the  day  of  ,  A.D.  l.s     . 
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senl. 
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324.   Minute  in  Proceuurf.  Book  where  Costs  Ordered  to  be 
Paid  under  Section  209. 

The  defendant  having  disputed  the  plaintiff's  claim,  hut  afterwards,  an  1 
before  the  opening  of  Uie  court,  confessed  judgment  {or  paid  the  said  clair-;, 
but  the  lime;  of  his  doing  so  lieing  too  shortly  before  'he  sitting  of  the  court 
for  the  plaintiff"  to  l)e  notified  thereof — and  it  ajipraring  that  without  such 
notice  the  plaintiff"  incurred  reasonable  expenses  in  procuring  witnesses  and  in 
attending  the  court  {or  if  no  'witnesses  attended  omit  t/ie/oreifoim:^  -cords,  "in 
procuring  witnesses  and  "),  whereby  the  judge  ordered  and  it  is  adjudged  that 
the  defendant  do  pay  the  sum  of  $  within  days  {or 

forthwith). 

325.  Judgment  ac.ainst  Defendant  kor  Pi.ainiiit-'s  Costs  ot' 
Proceedinc  to  Trial  und&r  Section  1.'54. 

Upon  hearing  the  plaintiff's  application  at  a  court  holden  this  day,  it  is 
adjudged  that  the  plaintiff  do  recover  against  the  defendant  the  su'.n  of  $ 
for  co>ts  incurred  by  the  jjlaintiff  in  preparing  for  trial  {or  in  attending  court), 
the  defendant  having  given  notice  of  defence  without  intending  to  defend  this 
action,  and  not  having  given  the  plaintiff  notice  of  fi*  intention  not  to  defend, 
or  withdrawing  his  defence  {or  having  given  notice  c  f  defence,  wh  (cby  the 
plaintiff  was  obliged  to  pri 'lare  for  trial,  an<l  subsequently  paid  the  debt  and 
part  of  plaintiff 's  costs  to  ti  e  clerk,  but  not  having  giver,  notice  of  his  inten- 
tion to  withilraw  his  defend. ^ 


32G.   JUIKIMENT   where   ONE   JUDGE    AcTS   KOR   ANOTHER    UNDER 

Section  22.  "  " 

This  {as  the  ease  may  be)  w.is  made  {or  granted)  and  signed  by  Judge  /,...., 

acting  in  the  matter  for  Judge  A under  the  i>rovisions  of  section  22  of 

The  Division  Courts  Act. 


327.  Where  Pi.aintikk  Consents    lo  the  Confession    heinl  Taken 
liv  Instalments,  or  kok  Less  than  Amount  Claimthi. 

{Style  of  Court  and  Cause. ) 

I,  A....  B....,the  plaintiff"  in  this  cause,  consent  that  confession  be 
taken  for  the  amount  of  my  claim  in  this  cause  {or  foi  $  ,  part  of  my  claim  in 
this  cause,  and  I  abandon  the  residue,  or  I  allow  $  of  the  defendant's 

counterclaim  {or  set-ofi"),  or  I  allow  $  for  proper  dciiuciions),  and 

claim  judgment  for  the  amount  confessed,  and  I  am  willing  that  the  same  be 
payable  by  the  following  instalments,  \iz.:--{'iere  state  the  amounts  end 
times  for  payment). 

Dated  this  20th  day  of  June,  1891. 

A....  B...., 
Plaintiff. 


*  .'1 


y 


-1 


"3 


328.  Judgment  against  Defendant  on  Confession  Before  Action. 

C . . . .  D . . . . ,  being  indebted  to  A ... .  B . in  the  sum  of  $  for  a 

debt,  and  having  acknowledged  the  same  in  writing  (with  particulars  attached 
thereto)  before  CI....  L....,  clerk  {or  bailiff)  of  this  court,  and  the  same 
lieing  duly  proved  and  protiuced  to  the  judge,  and  the  said  A....  B.... 
retpiesting  judgment  thereon,  it   is  adjudged    that  the  said  A....  B....  do 

recover  against  the  said  C D the  said  sum  of  $  for  debt,  and 

$  for  costs. 
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329.    JUDCIMENT   ON    CONFESSION    AKTER    A'    ''ON. 

The  defendant  having  been  served  with  summon    .mii  panic  alars  of  claim 
for  a  debt,  amounting  to  $  {or  the  plaintiff  having  consents; d  to  take  the 

defendant's  acknowledgment  for  the  sum  of  $  ,  part  the'.eof,  and  aban- 

doned the  residue  ;  or  having  allowed  the  defendant's  set-off  thereoui  ;  or  made 
cert.iin  deductions  claimed  therefrom),  and  the  defendant  havinp 

same  in  writing  before  G....   L clerk  (or  bailiff),  and  i    j 

being  duly  proved  and  produced. 

{Conclude  as  in  the  preceding  form.) 


a  the 
lession 


330.   JUDG.MENT    FOR   DEtT   AND    UNLIQUIDATET'    };>\.'AGES. 

Judgment  for  the  plaintiff  *  fo)  $  in  respect  of  l!'  ^  :).,  .n  for  money 

lent  {or  as  the  case  may  he),  and  fcr  $  in  respect  oi  the  claim  for 

damages  for  trespass  {or  as  the  ca:e  may  />e),  together  with  $  costs,  to 

be  paid  in  days. 

{IVhcn  an  excess  has  been  abandoned,  add,  "  Being  in  full  discharge  of  his 
causes  of  action  set  forth  in  the  ;laim.") 

*  Add,  "  On  verdict  by  jury,"  if  such  be  the  fact. 


331.  Warrant  for  Discharge  ok  Prisoner. 

{Court  and  Cause.) 

I  hereby  certify  that  C. .    .  D. . . . ,  who  was  committed  to  your  custody  by 

virtue  of  an  order  of  commitment  under  the  seal  of  this  court,  bearing  date  the 

day  of  ,  18     ,  has  satisfied  the  debt  {or  demand)  payable 

and   the  costs  remaining  due  at   the   time   the  or(  jr  was  made,  and  may  in 

respect  of  such  order  be  fo;  thwith  discharged  out  of  your  custody. 


To  the  Gaoler,  County  of 


ClerL 


332.  Judgment  where  Execution  Postponed  ky  Consent  ok 
Judgment  Creditor  beyond  Viv\\'  Days. 

Judgment  *  for  the  plamtiff  for  $  debt,  and  $  for  costs,  to  be 

paid  as  follows  :—(/i'ivv  J-/ rf/tf  Mt'  time  'when  or  the  instalments  by  which  the 
judgment  is  to  be  satisfied'  the  plaintiff  {or  the  party  entitled  to  the  same)  having 
consented  to  this  postpor.enient. 

(  When  an  excess  has  been  abandoned  or  the  defendant  has  paid  money  into 
court,  'ii'hich  has  not  been  accepted,  add,  "  Being  in  full  discharge  of  his  cause 
of  action  set  forth  in  t'le  claim.") 

*Add,  "  On  verdijt  of  jury,"  if  the  cause  was  tried  by  the  Jury. 


333.  Reqiest  ok  Creditor  for  Discharge  ok  Prisoner. 

( Title  of  Court  and  Style  of  Cause. ) 

I,  the  u'ldersigned  A. . . .  B. . . .,  the  plaintiff  {or  the  beneficial  plaintiff) 
in  this  action,  rec|uest  that  the  defendant,  if  still  in  custody,  may  l)c  discluirged 
{or,  if  not  in  custody,  that  he  be  not  arrested). 


To  '.he  clerk  {or  bailiff)  of  the  said  court. 


,.  B... 
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334.  Form  of  Warrant  of  Commitment  for  Disobeoience  of 

Order,  or  for  Necu.ect  or  Refusal  Referred  to 

IN  Section  240. 

( Title  of  Court  and  Style  of  Cause. ) 

V 

Whereas,  upon  the  application  of  the  plaintiflf,  a  summons  was  duly  issued 
from  and  out  of  this  court,  which  was  chily  served  upon  the  defendant, 
requiring  him  to  appear  at  ,  in  the  said  county,  on  the        day  of  , 

A.D.  18  ,  to  answer  such  things  as  were  therein  named  and  to  be  examined 
upon  oath,  touching  his  estate  and  eft'ects  and  the  manner  and  circumstances 
under  which  he  contracted  the  debt  (or  incurred  the  damages  or  liability) 
which  formed  the  subject  of  this  action,  and  as  to  the  means  and  expeci.  .ons 
he  then  had,  and  as  io  the  property  and  means  he  still  has  of  discharging  the 
debt  (cr  damage  or  liability),  and  as  to  the  disposal  he  has  made  of  his 
properly. 

Anil  whereas  the  said  defend  ml  did  not  attend  as  required  by  the  said 
summons,  or  allege  a  sufficient  leason  for  not  attending  (or  attended  and 
refused  to  be  sworn,  or  to  declare  any  of  the  things  for  which  he  was  sum- 
moned ;  or  would  not  take  answer  touching  the  subjec'.o  upon  which  he  was 
summoned  {or  make  answer  resjjecting  the  same  to  he  satisfaction  of  the 
judge);  or  because  it  af.peared  to  the  judge  that  the  defendant  obtained  credit 
from  the  plaintiff  (or  incurred  the  debt  or  liability)  under  false  pretences,  or  by 
means  of  fraud  or  breach  of  trust  ;  or  had  made,  or  caused  to  be  made,  any 
gift,  delivery,  or  transfer  of  his  properly  (or  had  removed  or  concealed  the 
same  with  intent  to  defraud  his  creditors,  or  any  of  them)  ;  or  it  appeared  to 
the  satisfaction  of  the  judge  that  the  defendant,  when  summoned,  had,  or 
since  the  judgment  was  recovered  against  him  in  this  cause  has  had,  sifficient 
means  to  pay  the  <lebt  (or  damages  or  costs)  recovered  against  him,  either 
altogether,  or  by  the  instalments  by  which  the  same  was  ordered  to  be  jjaid, 
or  he  has  refused  or  neglected  to  pay  the  same  at  the  time  or  times  ordered). 

And  whereas  by  an  order  bearing  date  the  day  of  ,  A.D. 

18  ,  it  was  ordered  that  the  defendant  should  be  committed  to  the  common 
gaol  of  the  County  of  ,  for  contempt  of  this  court,  for  the  term  of 

days. 

(Conclude  as  in  forms  iG2,  lG2a.) 


335.  Execution   on    a  Jiinc.MENT   in    Favor  of   a  Third   Party, 
where,    in   Garnishee    I'roceedinc.s,  the  Third    Party 

Cl.MMED   THE   AMOUNT  OF   THE    UeBT   SOUC.HT   TO 
HE     AriACHED,     AND     THE     Cl.AIM      WAS 

Decided  in  Favor  of  the 
Third  Party  with 

Costs. 

( J'itle  of  Court  and  Style  of  Cause.) 

Whereas  the  primary  creditor  at  a  sitting  of  this  court  on  the  day  of 

,  A.D.  18  ,  obtained  a  judgment  against  the  primary  debtor  for 
debt  (or  money  <lemand),  over  which  the  court  had  jurisdiction,  due  and  owing 
from  the  primary  debtor  to  the  primary  creditor,  and  the  suni  of  $  for  a 

debt  was  claimed  due  and  owing  by  the  garnishee  to  the  primary  debtor,  and 
the  primary  creditor  took  proceedings  to  attach  the  same  to  satisfy  his  claim 
against  the  primary  debtor  (ur  to  the  extent  of  $         ,  part  thereof,  or  as  the 
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rase  may  be),  but  the  said  H G ,  the  other  parly  to  the  said  proceed- 
ings, claimed  and  was  adjudged  to  be  entitled  thereto  by  assignment  thereof 
{or  otherwise  as  the  rase  may  he ;  here  state  hotv),  and  the  judge  gave  erf  ;ct  to 
the  said  last-mentionfj  claim,  and  ordered  the  garnishee  to  pay  the  said  ;'jbt 
so  sought  to  be  attached  into  court  for  the  said  II....  G....  forthwith  (or 
as  the  rase  may  he  ;  <j;- ordered  the  same  to  be  paid  by  the  following  instal- 
ments, viz.: — here  state  the  instalments],  Vi\\f\  becav..-«e  the  garnishee  set  up  a 
defence  to  the  said  claim  which  he  knew,  or  ought  to  have  known,  was 
untenal)le,  the  judge  ordered  the  sum  of  $  ,  being  part  of  the  costs  of 

the  said  II ... .  G. . . .  and  so  wrongfully  occasiun*jd  by  the  said  garnishee,  to 
be  paid  liy  the  garnishee,  and  ordered  the  sum  of  $  ,  the  residue  of  the 

costs  of  the  said  II ... .  Cj  . . . .  on  being  obligeil  to  prove  his  claim  and  right 
to  the  said  money,  to  be  paid  by  the   primary  creditor,   and   none  of  the  said 
moneys  being  paid,  but  remaining  wholly  unsatisfied  {or  the  sum  of  $ 
remaining  unsatisfied)  ; 

Vou  are  hereby  required   to  levy  of  the  goods  and  chattels  of  the  said 
garnishee  (not  exempt  from  execution)  the  sum  of  $  for  d;;bt  due  the 

primary  debtor  (and  $  for  part  of  the  said  costs,  if  cosis  were  ordered 

against  the  garnishee),  and  to  levy  of  the  goods  and  chattels  of  thesaiil  primary 
creditor,  in  the  said  county  (not  exempt  from  execution),  the  sum  of  $ 
for  the  said  costs  of  the  said  H  ....  G  ... .   in  so  proving  his  said  right  (('/■  for 
the  residue  of  the  costs  of  the  said  11 ... .    G. . . .    in  so  establishing  his  right 
to  the  said  debt,  or  the  sum  of  $  for  the  costs  of  the  said  II ... .  ti . . . . 

in  establishing  his  right  to  the  saiii  debt),  so  due  and  owing  to  the  primary 
debtor  by  the  garnishee,  together  with  your  lawful  fees. 

{Proreed  as  in  form  132,  and  ronrhuir.) 


336.  Notice  of 


.\ri'LICATION     I'OU    AN    iNlEtU.OCUTOKY    OrDER    IN    THE 

Nature  ok  an  Injunciion. 


(  Title  of  Court  anrl  Style  of  Cause. ) 

Take  notice  that  I,  Aaron  Whiteseli,  intend  to  apply  at  the  sitting  of  the 
said  Division  Court  (or  to  His  Honor  Judge  ,  at  his  chambers  in  the 

City  of  Toronto)  on  ,  the  day  of  ,  18     ,  at 

o'clock    in  the  noon,  for  an  order  in   the  nature  of  an   injunction    to 

restrain  you  from  selling  or  working  or  letting  to  hire  or  using  the  horse  which 
was  bargained  and  agreed  to  be  sold  and  delivered  by  you  to  me,  and  for 
breach  of  which  this  action  is  l)rought. 

Or  from  harboring  John  .Smith,  my  apprentice,  and  employing  him  in 
and  about  the  work  and  labor  of  your  farm  (or  shop),  for  which  harboring 
and  wages  received  by  him  this  action  is  brought. 

Or  from  cruelly  using,  abusing,  and  overworking,  and  not  properly 
feeding  and  taking  care  of,  a  horse  whicii  I  liave  let  to  hire  to  you  for  two 
months,  and  for  injury  to  my  reversion  in  which  this  action  is  brought  (or  as 
the  rase  may  he). 

Dried  this  day  of  ,  A.D.  18    . 


To  Jobson  Buckle, 


Yours,  etc., 


of  ,  AARON  WHITESELL, 

the  Defendant  or  Respondent.  Plaintiff. 
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337.  In  KRLOCUTORY  Injunction. 
( Title  of  Court  and  Style  of  Cause. ) 

The  pl.iintiff,  having  undertaken  to  abide  by  any  order  this  court  may 
niaivc  as  to  damages,  in  case  this  court  shall  hereafter  be  of  opinion  that  the 
defendant  shall  have  sustained  any  by  reason  of  this  order,  which  the  plaintiff 
ought  to  pay ; 

Now,  therefore,  Jobson  Buckle,  the  defendant  in  this  cause,  his  servants, 
agents,  and  workmen,  are  hereby  strictly  enjoined  and  restrained  from  selling 
or  working  or  letting  to  hire  the  horse  which  was  bargained  antl  agreed  to  l)e 
delivered  by  the  defendant  to  the  plaintiff,  and  for  breach  of  which  this  action 
is  brought. 

Or  from  harboring  Jacob  Smith,  the  apprentice  of  the  plaintiff,  and 
employing  him  on  and  about  the  work  and  labor  of  the  farm  {,or  shop)  of  the 
defendant,  for  which  harboring  and  for  wages  earned  by  him  this  action  is 
brought. 

Or  from  cruelly  using,  abusmg,  and  overworking,  and  not  properly 
feeding  and  taking  care  of,  a  horse  which  plaintiff  had  let  to  hire  to  the 
defendant  for  two  months,  and  for  injury  and  damages  to  the  plaintiff^s 
reversion  in  which  this  action  is  brought,  until  the  day  after  the  day  upon 
which  this  said  cause  shall  be  heard  or  until  further  order  (<?;•  until  the 
day  of  ,  A.D.  18     ),  upon  which  day  the  court  will  consider  whether 

the  order  shall  be  further  continued. 

Dated  this  day  of  ,  A.D.  18     . 

J....S...., 

Judge. 

If  you,  the  said  defendant  (your  servants,  agents,  or  workmen),  act  in 
disobedience  to  this  order,  you,  the  said  defendant,  will  be  liable  to  be 
committed  by  this  court,  and  be  also  liable  to  have  your  estate  sequestered. 


338.  Notice  to  be  Endorsed. 

To  the  defendant  : 

Take  notice  that  unless  you  obey  the  directions  contained  in  this  order, 
obedience  thereto  will  be  enforced  by  attachment. 
Dated  this  day  of  ,  A.D.  18     . 

J....  K 

Clerk. 


33'J.  Order  for  Commitiai.  for  Breach  of  an  Order  in  the  Nature 
OF  an  Injunction,  or  for  Neglect  to  Obey  an  Order. 


'V 


:5 


properly 

for  two 

^ht  {or  as 


( 2'itle  of  Court  and  Style  of  Cause. ) 


I  Seal.  } 


day  of 


Whereas,  by  an  order  of  this  court,  dated  the 
A.D.  18       (her'-  recite  the  order]. 

Now,  upon  the  motion  of  the  plainiifT,  and  upon  hearing  the  defendant  (or 

if  the  defendant  does  not  appear,  reading  the  affidavit  of  X Y )  (or 

where  service  has  been  by  bailiff  of  I M ,  a  bailiff  of  this  court,  or 

the  Division  Court  of  holden  ai  ,  showing  or  being  satisfied 


342 


ADDITIONAL  FORMS — ATTACHMENTS. 


•JHH I  lia 


on  oath  that  a  copy  of  the  said  order  and  notice  of  this  application  have  been 

severally  served  upon  the  defendant,  C D ),  and  upon  reading  the 

affidavit  of,  etc.  (enter  tn'ie/enie),  the  court  being  of  the  opinion,  upon  con- 
sideration of  the  facts  disclosed  by  the  said  affidavit  (or  affidavits),  that  the 

defendant,  C D....,  has  been  guilty  of  a  contempt  of  this  court  by  a 

breach  of  the  said  order  (or  by  neglecting  to  obey  the  said  order)  doth  order 
that  the  said  defendant,  C...  l3....,  do  stand  committed  to  (here  insert 
prison  used  by  the  court)  for  his  said  contempt. 

It  is  further  ordered  that  any  application  for  his  release  from  custody  shall 
be  made  to  the  judge. 

Given  under  the  seal  of  the  court,  etc. 

E....F...., 

Clerk,  etc. 


340.  Warrant  of  Attachment. 


( Title  of  Court  and  Style  of  Cause.) 


{ 


Seal. 


J 


To  Ready  Fnslner,  BailifTof  the  said  court,  and  to  all  constables  and  other 
peace  otiicers  of  the  said  co.mty,  and  to  the  gaoler  of  the  common  gaol  of  the 
same  county  at 

Whereas,  by  an  order  bearing  date  the 
it  was  ordered  llial  the  defentiant,  C.  . . .  D, 
prison  for  contempt  of  this  ccjurt  ; 

These  are  therefore  to   require  you.  the 
officers,  or  any  or  either  of  you  ,  to  arrest  and  apprehend  the  defendant 

C. . . .  D. . .    ,  and  him  safely  convey  and  deliver  to  the  said  gaoler  at  , 

and  you,  the  said  gaoler,  to  receive  and  keep  the  defendant  C. . . .  I). . . .    in 
your  custody  in  the  said  gaol  until  the  further  nrder  of  this  court. 

Given  under  the  seal  of  the  court,  etc. 

E....  K...., 
Clerk  of  the  Court. 


day  of  ,  A.D.  18     , 

,  should   stand  committed  to 

said   bailiff,  constable,  or    peace 


:U1.  NoriCK  OK  Ap'i'I.ication  for  Discharge  from  Custody. 

( Title  of  Court  and  Style  -f  Cause. ) 

Take  notice  that  I  intend,  o'    ihe  day  of  ,  18     ,  to  apply 

to  this  court  (or  to  the  -adge  of  ihis  court)  at  the  sittings  of  the  said  court  to 

be  held  at  [or  at  the  judge's  chaml)ers  at  ),  in  the  said  County 
of  ,  at  the  hour  of  o'clock  in  the  noon,  or  so  soon  there- 
after as  the  application  can  be  heard,  to  discharge  me  from  custody,  I  being 
desirous  of  clearing  my  contempt. 

Dated  this  day  of  .  A.D.  189     . 

C...  D 

Defendant. 

To  A ....  B 

Plaintiff'. 


in 
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IU2.  Ordkr  of  Discharge  from  Chstody. 
(  Title  of  Court  and  Style  of  Cause. ) 


Upon  application  made  this  day  of  by  for  the 

defendant,  who  was  committed  to  prison  for  contempt,  by  order  of  this  court, 
dated  the  day  of  ,  18     ,  and  upon  readinij  the  affidavit  of  the 

defendant,  filed  the  day  of  ,  18     ,  shuwin^j  that  he  is  desirous 

of  clearing  iiis  contempt,  and  ii[)on  hearing  the  plaintiff  (or  if  no  one  appears 
for  the  plaintiff,  then  upon  being  satisfied  that  notice  of  this  apj^lication  has 
been  duly  served  upon  the  plaintiff),  it  is  ordered  that  the  said  defendant 
remaining  in  your  custody  for  the  said  cause  and  no  other,  he  be  discharged 
from  .such  custody  as  to  the  said  contempt,  bu;.  not  as  to  the  costs  of  the 

said  contempt. 

(iiven  under  the  seal  of  the  court  this  day  of  ,18     . 

E....  F...., 
Clerk  of  the  Court. 
To  the  Gaoler  of  the  common  gaol  of  the  said  county  at  .         . 


343.  Affidavit  for  Cf.rtiorari. 

In  the  High  Court  of  Justice,  Division. 

In  the  matter  of  a  plaint  in  the  Division  Court,  in  the  County  of 

Wentworth,  wherein  is  plaintiff,  and  is  defendant. 

I,  A ... .  B   . . . ,  of  the  of  ,  in  the  County  of  ,  in 

the  Province  of  Ontario,  make  oath  and  say  : — 

1.  That  on  the  day  of  ,  last  past,  I  was  served  with  a 

summons  and  particulars  of  claim  thereto  attached  (or  indorsed),  in  a  suit 
entered  in  the  Division  Court  for  the  (said)  County  of  ,  in 

which  suit  is  plaintiff,  and  A. . . .  B. . . .  is  defendant. 

li.  That  the  annexed  papers,  marked  respectively  "  A  "  and  "  B,  '  are  true 
copies  (or  the  copies)  of  the  said  summons  and  particulars  of  claim  so  served  on 
me. 

3.  That  I  am  the  said  A....  B..  .  mentioned  and  described  as  the 
defendant  in  the  said  suit  in  the  sai'i  Division  Court,  and  in  the  said  summons 
so  served  c)n  lue  as  afuresaid. 

4.  That  this  action  is  brought  against  me  for  the  purpose  of  recovering  the 
sum  of  $  for  (hrre  set  out  pardcuhirly  the  cause  of  action  sued  for,  if 
the  particulars  of  claim  attached  to  .>^  indoi  sed  on  the  summons  do  not  do  so). 

5.  That  I  am  advised,  and  verily  'ilieve,  that  several  difficult  questions  of 
law  are  likely  to  arise  on  the  hearing  of  the  said  cause,  and,  among  others, 
the  following  :  —(Here  state,  distinctly  and  fully,  the  questions  of  law  likely  to 
arise;  also  state  in  the  affidavit  all  facts  tcndint:^  to  show  that  such  questions  are 
likely  to  arise). 

().  That  I  have  been  advised,  and  verily  believi-,  that  I  have  a  good 
defence  to  the  said  action  so  brought  against  me  on  the  merits. 

7.  Tiiat  the  application  for  an  order  of  certiorari  to  be  made  herein  is  not 
made  for  the  purpose  of  delaying  the  fair  or  speedy  trial  of  the  said  action, 
or  in  any  way  to  prejudice  or  delay  the  said  in  the  prosecution  of  any 

cause  of  action  lie  may  have  against  me  in  any  suit,  nor  in  the  recovery  of  any 
sum  of  money  he  may  be  found  entitled  to  in  the  said  suit  ;  that  the  said 
application  will  be  made  bona  fide,  and  for  the  sole  purpose  of  the  better 
determining  my  liability  on  the  said  alleged  cause  of  action,  and  with  no  other 
object  or  purpose  whatsoever. 

Sworn,  etc.  '  *.  '         ' 


...i 


X 


J. 
(P'i 
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344.  Afkipavit  for  Certiorari  hy  Plaintiff. 


In  the  High  Court  of  Justice,  Division. 

In  the  matter  of  a  plaint  in  the  Division  Courts  in  the  County  of 

,  wherein  is  plaintiff,  and  is  defendant. 

I,  ,  of  the  City  of  ,  in  the  County  of  ,  make 

oath  and  say  : — 

1.  I  am  the  above-named  plaintiff. 

2.  This  action  was  commenced  by  me  on  the  day  of  ,  18  , 
and  the  particulars  of  my  claim  therein,  as  annexed  to  the  summons  issued  out 
of  the  said  court,  are  as  follows  : — 

'A.   The  defendant  duly  filed  a  notice  disputing  my  said  claim. 

4.  The  action  came  on  fr  r  trial  on  the  day  of  ,  18  , 
before  the  judge  of  the  said  court,  and  during  the  course  of  the  trial  the 
defendant,  by  his  counsel,  asserted  that  the  devise  under  which  I  claimed  the 
lands  and  premises  in  respect  of  the  trespass  to  which  by  the  defendant 
this  action  was  brought  was  invalid,  and  that  the  rlefendanl,  as  heir-at- 
law  of  A....  B ,  the  testator,  was  entitled  to  the  lands  and  premises  in 

question  herein.  The  learned  judge  of  said  court  thereupon  decided  that  he 
had  no  jurisdiction  to  proceed  with  the  trial  of  the  said  action,  and  the  same 
was  adjourned  to  enable  me  to  move  to  transfer  the  same  into  this  court,  pur- 
suant to  the  statute  in  that  liehalf. 

Sworn  before  me  at  the  of  | 

in  the  County  of  ,  this    - 

day  of  ,  A.D.  18     .    | 

A  Commissioner,  etc. 

This  affidavit  is  filed  on  behalf  of  the  said  A ....  B ... . 


345.  Affidavit  for  Prohibition. 


In  the  High  Court  of  Justice,  Division. 

In  the  matter  of  a  plaint  in  the  Division  Court,  in  the  County  of 

,  wherein  is  plaintiff,  and  is  defendant. 


I,  A. 


B. 


of  the 


of 


in  the  County  of 


and 


Province  of  Ontario,  make  oath  and  say  : — 

1.  That,  on  the  day  of  ,  A.D.  18  ,1  was  served  with 
the  annexed  copy  of  summons  and  particulars  of  demand  thereto  attached, 
marked  "A." 

2.  That  I  am  the  defendant  (or  one  of  the  defendants)  in  the  suit  mentioned 
in  the  said  summons  of  against  myself  {if  others,  nami.:g  them  also),  in 
the                Division  Court  for.  the  (said)  County  of 

3.  That  I  attended  at  the  sittings  of  the  said  Division  Court,  held  on  thi. 

day  of  ,  A.D.  1^     ,  and  did  there  and  then  (through  C 

D ,  my  counsel  or  agent,  af  the  case  may  be)  object  to  the  jurisdiction  of 

the  said  Division  Court  to  entertain  the  said  suit,  inasmuch  as  I  claimed  to 
justify  the  said  alleged  trespass  by  right  and  title  to  the  said  close  at  the  time 
when  the  said  trespass  was  alleged  to  have  been  committed  (or  here  set  out 
any  other  ground  of  objection  which  the  deponent  made,  according  to  the 
circumstances  of  the  case). 

4.  That  I  did  there  and  then  offer  to  prove,  before  the  judge  of  the  said 
court,  that  I  did  bona  fide  claim  the  right  and  title  to  the  said  close,  and  that 
the  same  was  my  close,  soil,  and  freehold  (or  whatever  other  fact  or  facts  were 
relied  on  before  the  Judge  as  showing  a  want  of  jurisdiction,  or  what  the 
defendant  otherwise  offered  to  prove). 
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5.  That  the  said  close  in  which  the  said  supposed  trespass  was  committed 
is  part  of  lot  No.  ,  in  the  concession  of  the  Township  of  ,  in 

the  County  of 

0.  That  I  did,  at  the  time  when  the  said  supposed  trespass  was  committed, 
iona^f/e  c\aim,  and  from  thence  continually  hereto  have  /'o«a /?(/^  claimed, 
the  soil  or  freehold  of  the  said  land  by  virtue  of  a  conveyance  (or  as  the  case 

may  he)  thereof  heretofore  made  to  me  by  one  Cj H  . . . . ,  bearing  date  the 

day  of  ,  A.D.  18     {or  in  snc/i  other  way  as  the  ikfendant  claims 

title  to  the  laud). 

7.  That  the  said  close  is  part  and  parcel  of  the  said  land  so  conveyed  (or 
as  the  case  may  be)  as  aforesaid,  and  that  the  said  ,  the  jjlaintitf 

in  said  Division  Court  suit,  claims  the  said  close  adversely  to  me,  and  con- 
tends, as  I  believe,  that  the  said  close  belongs  to  him,  but  which  I  say  is  not 
the  case. 

S.  That  the  said  judge,  notwithstanding  my  first  objection,  and  notwith- 
standing my  said  offer  »o  prove  my  said  title  as  aforesaid,  did  proceed  to  hear 
and  determine  the  said  cause,  and  gave  judgment  against  me  for  $  dam- 

ages, together  with  costs  {or  as  the  case  may  he),  on  the  said  day  of 

,  A.D.  18     ,  payable  in  days  {or  forthwith,  or  otherwise,  as  the 

case  may  he). 

9.  That  I  have  not  paid  the  said  damage?  or  costs. 

10.  That  execution  has  {or  has  not)  issued  against  me  therefor. 
.Sworn,  etc. 


34G.  Affidavit  on  Motion   for  Mandamus. 

(Proceed  as  in  form  346,  to  the  end  of  paragraph  2.) 

3.  The  said  action  came  on  for  trial  on  the  day  of  ,  A.D. 
18  ,  and  during  the  course  of  the  said  trial  the  defendant  by  his  counsel 
objected  ti)  the  jurisdiction  of  the  said  court  upon  the  ground  that  the  cause  of 
action  did  not  arise  within  the  limits  of  the  said  Division  Court,  and  that  the 
defendant  did  not  reside  or  carry  on  business  therein. 

4.  It  was  shown  in  evidence  on  the  said  trial,  and  the  fact  is,  th.at  the 
goods  for  the  price  of  which  this  action  is  brought  were  ordered  by  the 
defendant  of  the  plaintiff  by  a  telegram  sent  by  the  defendant  from  the  City 
of  Hamilton,  in  the  County  of  VVentworth,  to  the  plaintiff,  at  Severn  River, 
in  the  District  of  Algoma,  as  follows  : — 

"  Send  one  ton  most  white  fish,  if  good,  dressed,  at  5c.  Ans."  ;  to  which 
the  plaintiff  replied  : — 

"Fish  are  shipped  to-day  in  eight  boxes." 

5.  It  was  further  shown  in  evidence  that  the  fish  arrived  at  Hamilton,  but 
the  defendant  contends  that  the  same  were  in  such  a  state  as  to  be  of  no  value, 
and  refused  to  pay  therefor. 

6.  The  learned  judge  acceded  to  the  objection  of  the  defendant,  and 
refused  to  further  proceed  with  the  trial  of  the  saiil  action  in  the  said  court. 

7.  I  declined  to  move  for  an  order  for  the  transfer  of  the  said  action  to 
the  Division  Court  within  the  limits  of  which  the  defendant  resides. 

8.  The  learned  judge  thereupon  ordered  me  to  pay  the  costs  of  the  said 
action. 

Sworn,  etc. 


:i 


-I 


:i\ 


I  I 


This  affidavit  is  filed  on  behalf  of  the  said  A B . 
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347.  Notice  ok  Motion  roR  Mandamus,  Certiorari,  or  PROiiiniTiON. 


( Court  and  Cause  as  in  363. ) 


Take  notice  that  a  motion  will  be  made  on  behalf  of  A. . . .  B. . . ,,  the 
above-named  plaintiff  (or  C . .. .  D . . . . ,  the  above-named  defendant),  before 
the  presiding  Judge  in  Chambers  at  Osgoode  Hall,  in  the  City  of  Toronto,  on 
Monday  (or  Friday),  the  day  of  ,  A.D.  18      ,  at  the  hour  of 

ten  o'clock  in  the  forenoon,  or  so  soon  thereafter  as  the  motion  can  l)e  heard, 
for  an  order  that  a  writ  of  mandamus  do  issue  out  of  lhi.s  court  directed  to 

E . . . .  F ji'dge  of  the  County  Court  of  the  County  of  ,  ex  officio 

the  judge  of  the  Division  Court  in  the  County  of  ,  commanding  him 

to  hear  and  determine  the  plaint  now  pending  in  the  said  court  between  the 
said  A...     B and  C D 

(Or  for  an  order  that  the  judge  of  the  County  Court  of  the  County  of 
,  ex  officio  the  judge  of  the  Division  Court,  in  the  County  of 

V  ,  do  forthwith  send  to  the  registrar  of  the  Division  of  the 

High  Court  of  Justice  at  Toronto  the  proceedings  and  papers  in  a  certain 
action  in  the  said  Division  Court  between  the  said  A....  B....,  plaintiff, 
and  C...  D....,  defendant,  with  all  things  touching  the  same  that  the 
said  court  may  further  cause  to  be  done  thereupon  what  it  shall  see  tit  to  be 
done,  and  for  an  order  staying  all  further  proceedings  in  the  said  Division 
Court  until  further  order  of  the  said  High  Court  or  a  judge.) 

((V  for  an  order  that  the  said  A....  B....  be  prohibited  from  further 
proceeding  with  the  said  plaint  in  the  Division  Court  in  the  County 

of  ,  wherein  the  said  A . . . .  B . . . .  is  plaintiff  and  the  said  C ....  D ... . 

is  defendant,  or  for  such  further  or  other  order  as  to  the  said  judge  may  seem 
meet.) 

And  take  notice  that  in  support  of  such  application  will  be  read  the 
certified  copy  of  the  entries  in  the  procedure  book  of  the  said  Division  Court, 
duly  certified  by  the  clerk  thereof,  pursuant  to  The  Division  rniTts  Act,  the 
affidavit  of  this  day  filed  and  the  exhibits  therein  refeirod  to.       , 

Dated  the  day  of  ,  A.D.  18     . 

V  Y  ' 

-■v  .  .  .  .      1    ....  , 

Solicitor  for  the  said 

To  the  Judge  of  the  said  court,  .  •  -       • 

and 
To 

and  ' 

To  the  above-named  A ....  B ....  or  C ....  D 


^1 
!1 
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348.  Ordkr  for  Certiorari. 


Division. 
,  the 


day  of 


18 


In  tlie  IIIkH  Court  of  Justice, 
The  lion.  Mr.  Justice  \ 

in  Cliaml)ers  J 

In  the  matter  of  a  plaint  in  the  Division  Court,  in  the  County  of 

,  wherein  A. . . .  B. . . .  is  plaintiff,  and  C. . . .  D. . . .  is  defeniiant. 

Upon  the  application  of  the  al)ove-named  ,  and  upon  reading 

the  affidavit  of  ,  an<l  a  certified  copy  of  the  entries  in  the  procedure 

book  in  the  said  Division  Court,  duly  certified  by  the  clerk  thereof,  pursuant 
to  The  Division  Courts  Act,  and  upon  hearing  counsel  for  the  said  A.... 
B....  and  C...  D...    ; 

It  is  ordered  that  the  judge  of  the  County  Court  of  the  County  of  , 

ejc-o//i<  to  }M]ge  of  the  Division  Court,  in  the  County  of  ,  do 

forthwith  send  to  the  registrar  of  the  Division  of  the  High  Court  of 

Justice  at  Toronto  the  proceedings  and  papers  in  a  certain  action  in  the  said 

Division  Court  i)etween  A. . . ,  B plaintiflf,  and  C. .. .  D. .  .,  defend.int, 

with  all  things  touching  llie  same,  together  with  this  order,  that  this  court 
may  further  order  to  be  done  thereupon  what  it  shall  see  lit  to  be  done,  and 
no  further  proceedings  are  to  be  taken  in  the  said  court,  in  said  action,  until 
further  order  of  this  court  or  a  judge. 


'«. 


34f).  Ordkk  kok  Pkoiiiiution. 


J 


(Court  and  Cause  as  in  348.) 

Upon  the  application  of  the  above-named  C . . . .  D . . . . ,  and  upon  reading, 
etc.,  and  it  appearing  that  the  said  A .  . . .  B.. .  .  has  entered  an  action  against 
the  said  C.  . .  .  D. . .  .  in  the  Division  Court,  in  the  County  of  , 

and  the  said  court  has  no  jurisdiction  to  hear  and  determine  the  said  action 
by  reason  that  [state  fac/s  showing  7oant  of  jurisdiction)  ; 

It  is  ordered  that  the  said  A.  ..  B....  be  and  he  is  herel)y  jirohibited 
from  further  jiroceeding  in  the  said  action  in  the  said  court. 


'1 

"i. 
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BOUNDARIES  OF  DIVISION  COURTS. 


DIVISION  COURTS  AND  THE  LIMITS  OF  THE  RESPECTIVE 
DIVISIONS  IN  THE  PROVINCE  OF  ONTARIO 
ON  31sT  DECEMBER,  1893. 


District  of  Algoma. 

1.  Bounded  west  by  Thunder  Bay  District,  85th  parallel  of  west  longitude, 
and  east  by  Barr  River,  including  all  the  islands  in  front. 

2.  Bounded  west  by  Barr  River,  and  east  by  the  westcily  boundary  of  the 
Townships  of  Thessalon  River,  Kirkwood,  Bridgeland,  and  Houghton,  and  by 
said  bounilary  line  of  the  last  three  named  townships,  produced  northerly. 

3.  Bounded  west  by  the  westerly  boundary  of  the  Townships  of  Thossalon 
River,  Kirkwood,  Bridgeland,  and  Houghton,  and  the  boundary  line  of  the 
last  named  three  townships,  produced  northerly,  and  on  the  east  by  the  eastern 
boundary  of  the  Township  of  Sprague,  produced  northerly. 

4.  Bounded  on  the  west  by  the  boundary  line  between  the  Townships  of 
Sprague  and  Lewis,  produced  north  to  the  northern  boundary  of  the  District 
of  Algoma,  thence  along  the  northern  boundary  of  the  said  district,  thence 
south  along  said  eastern  boundary  to  the  waters  of  Lake  Huron,  thence 
westerly  along  the  southern  boundary  of  the  District  of  Algoma  to  a  point 
opposite  the  boundary  line  between  the  Townships  of  Sprague  an<l  Long, 
thence  northerly  to  said  last-mentioned  boundary  line,  thence  easterly  along 
the  said  southern  boundary  line  of  the  Township  of  Sprague  to  the  place  of 
beginning. 

5.  Consisting  of  St.  Joseph's  Island. 

County  of  Brant. 

1.  The  City  of  Brantford  and  that  part  of  the  Township  of  Brantford  not 
included  in  the  other  divisions  hereinafter  described.  The  Townships  of 
Onondaga  and  Tuscarora,  and  that  part  of  the  Township  of  Brantford  lying 
south  of  the  main  road  from  Brantford  to  Hamilton  and  east  of  Fairchild's 
Creek. 

2.  The  Town  of  Paris  and  that  part  of  South  Dumfries  west  of  the  line 
between  lots  18  and  19,  and  that  part  of  the  1st  concession  of  the  Township  of 
Brantford  lying  west  of  a  continuation  of  the  last-mentioned  line. 

3.  The  remainder  of  the  Township  of  South  Dumfries  and  of  the  1st  con- 
cession of  the  Township  of  Brantford. 

4.  The  ten  northern  concessions  of  the  Township  of  Burford,  and  that 
jiart  of  the  2nd,  3rd,  4th,  and  5th  concessions  of  the  Township  of  Brantford 
west  of  the  line  between  lots  Nos.  10  and  11,  and  that  portion  of  the  Kerr 
Tract  west  of  a  continuation  of  the  last-mentioned  line. 


::3- 
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5,  The  Township  of  Oakland,  the  four  southern  concessions  of  the 
Township  of  Burford  and  lots  Nos.  1  Lo  5,  inclusive,  in  the  ranges  east  and 
west  of  the  Mount  Pleasan'  Road,  in  the  Township  of  Brantford,  adjoining 
the  Township  of  Oakland. 


County  of  Bruce. 


•».!■''■, 


■i '  i 


1.  The  Town  of  Walkerton  and  Township  of  Carrick,  and  all  the  Town- 
ship of  Brant  south  of  the  line  between  the  11th  and  12th  concessions. 

2.  The  Village  of  Teeswater,  all  the  Township  of  Culross,  and  that  part 
of  the  Township  of  Oreenock  lying  south  of  the  line  between  the  11th  and 
12th  concessions,  and  Village  of  Lucknow,  and  all  of  Kinloss  Township  not 
in  No.  9, 

3.  The  Town  of  Kincardine,  and  that  part  of  the  Township  of  Kincardine 
lying  south  of  a  line  drawn  between  the  9ih  and  10th  concessions. 

4.  The  Village  of  Paisley,  and  that  part  of  the  Township  of  Brant  lying 
north  of  a  line  drawn  between  the  11th  and  12th  concessions  of  the  Township 
of  Brant. 

All  the  Township  of  Elderslie,  except  lots  16  to  3G,  both  inclusive,  in 
concessions  12,  13,  and  14  of  said  township. 

All  the  Townshiji  of  Greenock  lying  north  of  a  line  drawn  between  con- 
cessions 11  and  12  of  said  township. 

Lots  26  to  35,  both  inclusive,  in  the  8th,  9th,  10th,  11th,  12th,  13th,  and 
14th  concessions  of  the  Township  of  Bruce  ;  and  that  part  of  the  Township  of 
Saugeen  lying  east  of  a  line  between  lots  28  and  29,  and  south  of  the  pro- 
duction of  the  town  line  between  the  Townships  of  Arran  and  Elderslie  to  the 
Saugeen  River. 

5.  All  Siugeen  Township  not  included  in  No.  4,  all  that  part  of  the 
Township  of  Arran  lying  west  of  a  line  between  lots  10  and  11  and  north  of 
Arran  Lake  and  the  outlet  of  said  lake,  and  that  part  of  the  Township  of 
Amabel  lying  south  of  the  10th  concession  of  Amabel,  and  the  Villages  of 
Port  Elgin  and  Southampton. 

6.  The  Village  of  Tiverton,  and  that  portion  of  Kincardine  Township 
north  of  a  line  drawn  between  concessions  9  and  19  in  said  township,  and  all 
the  Township  of  Bruce,  except  thai  part  included  in  No.  4. 

7.  That  part  of  the  Township  of  Elderslie  not  included  in  No.  4,  and  that 
part  of  Arran  Township  not  included  in  No.  5,  and  the  Village  of  Tara. 

8.  The  Village  of  Wiarton,  the  Township  of  Albemarle,  and  that  part  of 
the  Township  of  Amabel  lying  north  of  a  line  between  the  9th  and  10th 
concessions. 

9.  All  the  Township  of  Huron,  and  that  part  of  the  Township  of  Kinloss, 
described  as  follows  : — 

Commencing  at  the  boundary  line  between  said  Townships  of  Huron  and 
Kinloss,  at  a  point  at  which  the  blind  line  between  the  12th  concession  of 
said  Township  of  Kinloss  and  the  third  range  south  of  the  Durham  Road,  in 
the  said  Township  of  Kinloss,  commences  ;  thence  in  an  easterly  direction 
along  said  blind  line  to  the  westerly  side  of  the  Goderich  Gravel  Road,  or  the 
10th  side  line  of  said  Township  of  Kinloss  ;  thence  along  said  10th  side  line 
in  a  southerly  direction  to  the  boundary  line  of  the  County  of  Huron  ;  thence 
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in  a  westerly  direction  along  said  last-mentioned  boundary  to  the  said  line 
between  Huron  and  Kinloss  aforesaid  ;  thence  northerly  along  said  last- 
named  boundary  line  to  the  place  of  beginning, 

10.  All  the  Townships  of  Eastnor,  Lindsay,  and  St.  Edmunds. 

County  of  Carleton. 

1.  All  the  City  of  Ottawa,  and  the  Township  of  Gloucester,  to  lot  15, 
inclusive,  RiJeau  front  and  concessions  1  to  6,  inclusive,  Ottawa  front  and 
the  islands  in  t'.iC  Ottawa  River  opposite  thereto. 

2.  All  the  Township  of  Gouli)urn  ;  the  8th,  9th,  and  10th  concessions  of 
the  Township  of  Marlborough  ;  all  that  portion  of  the  Township  of  Nepean 
south  of  the  River  Goodwood  ;  and  the  4th,  oth,  and  6th  concessions  thereof 
north  of  the  same  river  to  the  boundary  line  between  lots  20  and  21  in  the 
last-mentioned  concessions. 

3.  All  the  Township  of  Huntley,  and  all  the  Township  of  March,  except 
lots  1  to  5,  inclusive,  in  concessions  1,  2,  3,  and  4  thereof. 

4.  All  the  Townships  of  Fitzroy  and  Torbolton. 

5.  All  the  Township  of  North  Gower  ;  Long  Island  in  the  Rideau  River, 
and  the  1st,  2rd,  3rd,  4th,  oth,  6th,  and  7th  concessions  of  the  Township  of 
Marlborough. 

6.  AH  the  Township  of  Osgoode  ;  the  6th,  7th,  and  8th  concessions 
Ottawa  front,  and  from  lots  16  to  30,  inclusive,  of  the  Rideau  front  of  the 
Township  of  Gloucester. 

7.  All  the  Township  of  Nepean,  except  the  City  of  Ottawa,  and  the  part 
)f  the  said  township  lying  south  of  the  River  Goodwood,  and  concessions  4, 
5,  and  6  north  of  said  River  Goodwood  to  the  boundary  line  between  lots  20 
and  21  in  said  last-mentioned  concessions,  and  including  also  lots  1  to  5, 
inclusive,  in  concessions  1,  2,  3,  and  4  in  the  Township  of  March. 

County  of  Dufferin. 

1.  The  Town  of  Orangeville,  the  Township  of  East  Garafraxa,  and  all 
that  portion  of  the  Township  of  Amaranth  lying  south  of  the  southerly 
boundary  of  lot  No.  26,  in  each  concession  of  the  Township  of  Amaranth. 

2.  The  Village  of  Shelburne,  the  Township  of  Melancthon,  and  all  that 
portion  of  the  Township  of  Amaranth  lying  north  of  the  southerly  boundary  of 
lot  No.  26,  in  each  concession  of  the  Township  jf  Amaranth. 

3.  The  Township  of  Mulmur. 

4.  The  Township  of  Mono. 

5.  The  Township  of  East  Luther. 

County  of  Elgin. 

1.  The  Townships  of  Bayham,  Malahide,  and  South  Dorchester. 

2.  The  Townships  of  Soulhwold  and  Yarmouth  (except  the  City  of  St. 
Thomas). 

3.  The  City  of  St.  Thomas. 

4.  The  Townships  of  Aldborough  and  Dunwich. 
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County' OF  Essex. 

1.  Town  of  Sandwich  and  Township  of  Sandwich  West. 

2.  Town  of  Amherstburgh  and  Townships  of  Alden  and  Anderdon. 

3.  The  Village  of  K  ngsville,  and  all  that  part  of  the  Township  of  Gosfield 
not  included  in  Division  No,  8. 

4.  The  Township  of  Colchester  South,  and  all  that  part  of  Colchester 
North,  south  of  the  9th  concession,  exclusive  of  the  said  concession  and  the 
lots  on  both  sides  of  Maiden  Stieet. 

5.  Township  of  Mersea  and  Village  of  Leamington. 

6.  The  Township  of  Rochester,  the  Village  of  Belle  River,  the  first  con- 
cession of  the  Township  of  Maidstone,  and  all  north  of  the  Middle  Road  in 
said  Township  of  Maidstone. 

7.  Town  of  Windsor,  the  Town  of  Walkerville,  and  all  that  part  of  Sand- 
wich East,  north  of  the  Talbot  Street  range. 

8.  The  Town  of  Essex,  all  that  part  of  the  Township  of  Maidstone  lying 
west  of  the  first  concession  and  south  of  the  Middle  Road  ;  so  much  of 
Sandwich  East  as  is  south  of  Talbot  »Street,  including  the  lots  on  both  sides 
of  said  street  to  Nos.  306  and  .307  ;  all  of  Colchester  north  of  the  9lh  conces- 
sion, including  said  concession  and  lots  on  both  sides  of  Maiden  Street;  and  all 
that  part  of  Gosfield  lying  north  of  concession  C,  and  extending  as  far  east  from 
the  limits  between  Gosfield  and  Colchester  as  lot  No.  12,  including  such  lot 
in  each  concession  north  of  concession  G,  inclusive. 

9.  The  Township  of  Tilbury  West. 

County  ok  Frontenac. 

1.  City  of  Kingston,  Township  of  (iarden  Island,  Wolf  Island,  Howe 
Island,  and  part  of  the  Township  of  Pittsburg. 

2.  Cataraqui,  comprising  the  Township  of  Kingston  and  the  Village  of 
Portsmouth. 

3.  Loughboro',  comprising  the  Townships  of  Loughboro'  and  Bedford. 

4.  Verona,  comprising  the  Townships  of  Portland  and  Hinchinbrooke. 

5.  Sunbury,  comprising  the  Township  of  Storrington  and  part  of  the 
Township  of  Pittsburg. 

6.  Comprising  the  Townships  of  Kennebec,  Olden,  Oso,  Barrie,  Claren- 
don, Palmerston,  Miller,  North  Canonto,  and  South  Canonto. 


County  of  Grey. 

1.  The  Town  of  Owen  Sound,  the  Village  of  Brook,  and  the  Townships 
of  Derby,  Keppel,  Sarawak,  and  Sydenham. 

2.  The  Town  of  Durham,  the  Township  of  Egremont,  and  those  portions 
of  the  Townships  of  Bentinck,  Normanby,  and  Glenelg,  as  follows  : — That 
part  of  the  Township  of  Bentinck  lying  east  of  the  line  between  lots  30  and  31 
in  the  1st,  2nd,  and  3rd  concessions  south  of  the  Durham  Road,  and  in  con- 
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f  Gosfield 


cessions  1,  2,  and  3  north  of  the  Durham  Road,  and  east  of  the  line  between 
lots  15  and  Iti  in  concessions  4,  5,  (5,  7,  8,  9,  10,  11,  12,  l.S,  14,  ami  15 
thereof.  That  part  of  the  Township  of  Normanhy  lying  east  of  the  line 
between  lots  20  and  21,  in  the  4th,  5th,  (Uh,  7th,  8th,  9th^  10th,  Uth,  12th, 
liith,  14th,  15th,  Kith,  17th,  and  18th  concessions,  and  all  of  the  Township  of 
Cilenelg,  excepting  that  portion  lying  east  of  the  line  between  lots  10  and  11 
in  the  7th,  8th,  »th,  10th,  11th,  12th,  13th,  14th,  and  loth  concessions  thereof. 


:olchester 
in  and  the 


.3.  The  Town  of  Meaford,  the  Township  of  St.  Vincent,  and  that  part  of 
the  Township  of  Euphrasia  lying  west  of  the  line  between  the  ()ih  and  7th 
concessions  and  north  of  the  line  between  lots  15  and  IG. 
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4.  The  Township  of  CoUingwood  and  the  east  half  of  the  Township  of 
Euphrasia,  excepting  that  part  thereof  lying  west  of  the  line  lietween  the  4th 
and  5th  concessions,  and  south  of  the  lots  between  lots  12  and  13,  and  east  half 
of  the  Township  of  Osprey. 

5.  The  Township  of  Proton,  the  west  half  of  the  Township  of  Osprey,  and 
those  parts  of  the  Township  of  Arteniesia,  consisting  of  the  ranges  of  lots 
lying  parallel  to  the  Toromo  and  Sydenham  Road,  and  south  of  the  line 
between  lots  130  and  l.U,  and  concessions  1,  2,  and  3  south  of  the  Durham 
Road,  and  1,  2,  3,  4,  5,  and  (1  north  of  the  said  Durham  Road,  and  those 
portions  of  concessions  7,  8,  and  9  lying  east  of  the  ranges  of  lots  ]iarallel  with 
the  Toronto  and  Sydenham  Road,  and  those  portions  of  concessions  10,  11, 
12,  13,  and  14  lying  east  of  the  line  between  lots  30  and  31. 

6.  The  Township  of  Sullivan  and  the  Township  of  Holland,  excepting 
those  portions  of  concessions  9,  10,  11,  and  12  lying  south  of  the  line  between 
lots  15  and  1(5,  and  those  portions  of  concessions  7  and  8  west  of  the  ranges 
of  lots  lying  parallel  with  the  Toronto  and  Sydenham  Road,  and  the  ranges 
of  lots  lying  parallel  with  the  Toronto  and  Sydenham  Road,  and  south  of  the 
line  between  lots  50  and  51. 

7.  All  the  lots  from  1  to  .30,  inclusive,  in  the  three  concessions  south  and 
the  three  concessions  north  of  the  Durham  Road,  in  the  said  Township  of 
Bentinck  ;  and  all  the  lots  from  1  to  15,  inclusive,  in  the  12lh  concession,  from 
the  4th  to  the  15th  concessions,  inclusive,  of  the  said  Township  of  Bentinck  ; 
and  all  the  lots  from  1  to  20,  inclusive,  in  all  the  concessions  from  4  to  18, 
inclusive,  in  the  Township  of  Normanby  aforesaid. 

8.  All  the  lots  from  51  to  130,  inclusive,  in  all  the  concessions  parallel  to 
(and  being  northeast  and  southwest  of)  the  Toronto  and  Sydenham  Road,  in 
the  Townships  of  Artemesia,  Glenelg,  and  Holland  aforesaid  ;  all  lots  to  the 
westward  of  the  dividing  line  between  lots  30  and  31,  in  all  the  concessions 
from  10  to  14,  inclusive,  and  all  the  lots  from  1  to  5  in  the  7th,  8th,  and  9th 
concessions,  inclusive,  which  lie  to  the  southwest  of 'he  3rd  concession,  south- 
west of  the  said  Toronto  and  Sydenham  Road,  in  the  said  Township  of 
Artemesia  ;  all  the  lots  from  1  to  12,  inclusive,  in  concessions  5  and  0,  and 
the  lots  from  1  to  15,  inclusive,  in  the  concessions  from  7  to  12,  inclusive,  in 
the  Township  of  Euphrasia  ;  all  lots  south  of  the  allowance  for  road  between 
lots  15  and  10  in  the  9ih,  10th,  11th,  and  12th  concessions,  and  from  lots  25 
to  30,  inclusive,  in  the  7th  concession,  and  lots  28,  29,  and  30,  in  the  8th 
concession  of  the  said  Township  of  Holland  ;  and  all  the  lots  lying  east  of  the 
allowance  for  road  between  lots  10  and  11,  in  all  the  concessions  from  7  to  15, 
inclusive,  in  the  said  Township  of  Glenelg. 
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County  of  IIai.dimani). 

1.  All  the  Township  of  Seneca,  except  the  1st  and  2nd  concessions,  the 
Young  Tract,  and  the  uropcrty  of  the  late  Richard  Martin,  and  tlie  late  Rolit. 
Weir  ;  all  the  Township  of  Oneida,  except  the  first  range  north  of  the  Cayuga 
line  ;  the  Dennis  Tract,  and  the  lots  southerly  of  said  tract. 

2.  The  whole  of  the  Townshiji  of  North  Cayuga,  except  that  portion  thereof 
lying  northeast  of  side  line  between  lots  12  and  1.3  ;  the  1st  and  2nd  conces- 
sions of  the  Township  of  Seneca,  excepting  that  portion  thereof  lying  northeast 
of  the  side  line  between  lots  12  and  IS ;  the  Voung  Tract, and  the  lands  of  the  late 
Robert  Weir  and  the  late  Richard  Martin,  Esquires  ;  the  first  range  of  Oneida 
and  north  of  Cayuga  line;  also  the  Dennis  Tract  and  river  lots  lying  south. 

.3.  The  Townships  of  Moulton,  Sherbrooke,  and  Dunn,  including  the  Vil- 
lage of  Dunnville. 

4.  The  Townships  of  South  Cayuga  and  Rainham. 

5.  The  Township  of  Canboro,  and  those  portions  of  North  Cayuga  and 
Seneca  not  included  in  the  other  divisions. 

6.  The  Township  of  Walpole. 

County  of  IIai.iburton. 

1.  The  Township  of  Olamorgan  and  Snowden,  except  that  portion  of 
both  included  in  the  litd  division,  and  all  of  the  Townships  of  Snowden,  Lut- 
terworth, Minden,  Anson,  Stanhope,  Hindon,  Sherbourne,  and  McClintock. 

2.  The  Townships  of  Dysart,  Guilford,  Ilavelock,  Livingstone,  Lawrence, 
Eyre,  Ilarburn,  Dudley,  Ilarcourt,  Bruton,  Clyde,  and  Nightingale,  and  that 
portion  of  Monmouth  not  included  in  the  3rd  division. 

3.  The  Township  of  Cardiff,  the  Township  of  Monmouth  (except  lots  1  to 
19  inclusive)  in  the  13th,  14th,  15th,  IGth,  and  17th  concessions  ;  the  south 
twelve  concessions  of  the  Township  of  Glamorgan,  and  from  lot  21,  inclusive, 
to  the  eastern  boundary  in  the  south  six  concessions  of  Snowden. 


County  ok  IIalton. 


1.  All  the  territory  comprised  in  the  new  survey  of  the  Township  of  Tra- 
falgar, and  the  first  ten  lots  in  concessions  1,  2,  3,  4,  5,  and  G  in  the  Town- 
ship of  Esquesing,  and  the  first  five  lots  in  concessions  7,  8,  9,  10,  and  11  in 
said  township. 

2.  That  part  of  the  Township  of  Trafalgar  known  as  the  Old  Survey. 

3.  All  the  rest  of  the  territory  comprised  in  concessions  8,  9,  10,  and  11 
in  the  Township  of  Esquesing  not  comprised  in  the  1st  division. 

4.  All  the  rest  of  the  territory  comprised  in  concessions  1,  2,  3,  4,  5,  and 
b  in  the  Township  of  Esquesing. 

6.  The  Township  of  Nassagaweya. 

6.  The  Township  of  Nelson. 
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1.  The  City  of  Belleville  and  the  Township  of  Thurlow. 

2.  All  that  part  of  the  Township  of  Sidney  which  lies  east  of  the  line 
between  lots  Nos.  (i  and  7  in  tiie  several  concessions  and  south  of  the  9th  con- 
cession. 

3.  The  Township  of  Tyendinaga,  except  that  part  called  Deseronlo. 

4.  The  Township  of  llungerfoid. 

5.  All  that  part  of  the  Township  of  Sidney  which  lies  to  the  north  of  the 
8th  concession,  and  to  the  east  of  lot  No.  G  in  each  concession  north  of  the  Hih 
concession,  and  all  that  part  of  the  Township  of  Rawdon  which  lies  to  the 
south  of  the  Oth  concession,  and  that  part  of  the  Township  of  Huntingdon 
south  of  the  (ith  concession. 

().  The  Townships  of  Madoc,  Tudor,  Limerick,  excepting  tiiat  jiart  lying 
north  of  the  lOlh  concession,  and  also  that  part  lying  west  of  lot  '2!^  in  the 
different  concessions  south  of  the  11th  concession  of  said  township,  and  includ- 
ing all  that  part  of  the  Townsliip  of  Huntingd(jn  nortli  of  the  Oth  concession 
of  said  township,  the  Townships  of  Klzevir,  (jrimsthorpe,  Cashel,  excepting 
that  part  of  Casiiel  lying  north  of  the  10th  concession  of  tlie  said  township. 

7.  The  Village  of  Deseronto. 

9.  The  Town  of  Trenton,  and  all  that  part  of  the  Township  of  Sidney 
which  lies  to  the  west  of  lot  No.  7  in  each  of  the  concessions  of  the  said  town- 
ship, including  Mill  Island. 

10.  The  Townships  of  Marmora,  Lake,  and  all  that  part  of  the  Township 
of  Rawdon  which  lies  to  the  north  of  the  8th  concession. 

12.  The  Townships  of  VVoUaston,  Faraday,  Ilerschel,  McClure,  Wicklow„ 
Bangor,  Carlow,  Monteagle,   Dungannon,   Mayo,  and    all    that    part    of  the- 


Township  of  Cashel  lying  north  of  the  10th  concession  of  said   township,  a 
Darts  of  the  Township  of  Limerick  lying  north  of  the  10th  concessi 


and 
all  those  parts  of  the  Township  of  Limerick  lying  north  of  the  10th  concession 
and  west  of  lot  No.  25  in  the  several  concessions  of  the  said  Township  of" 
Limerick. 


County  of  Huron. 

1.  That  part  of  the  Township  of  Goderich  to  the  north  of  the  Cut  Line 
and  the  Huron  Road  until  the  same  meets  the  road  allowance  between  the  13th 
and  14th  concessions  ;  then  back  along  the  Huron  Road  to  its  junction  with 
the  Cut  Line ;  then  west  by  the  road  allowance  between  concessions  11  and 
12  to  the  River  Maitland  ;  then  along  the  River  Maitland  to  Goderich, 
together  with  the  Township  of  Colborne. 

2.  The  Township  of  McKillop,  the  Town  of  Seaforth,  and  all  that  portion 
of  the  Township  of  Tuckersmith  not  included  in  the  3rd  division,  south  of  the 
blind  line  between  the  7th  and  8th  concessions  of  the  said  Township  of 
Hullett. 

3.  The  Township  of  Hullett ;  that  part  of  the  Township  of  Goderich  not 
included  in  Nos.  1  and  7  ;  1st,  2nd,  3rd,  and  4th  concessions,  Township  of 
Stanley;  1st  and  2nd  concessions  Township  of  Tuckersmith,  L.R.S.,  north  of 
lot  15,  and  that  portion  west  of  side  road  between  lots  25  and  20,  H.R.S., 
and  Town  of  Clinton. 
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4.  The  Township  of  Grey  ;  all  of  the  Township  of  Morris  east  of  side  road 
between  lots  Nos.  10  and  11  (which  is  not  included  in  No.  I'J),  an  1  the  Vilia^'e 
of  IJnissels. 

■'>.  The  T<nvnships  of  Usborne  and  Stephen,  and  the  \illage  of  Exeter. 

().  The  Townships  of  Ashfiekl  and  West  Wawanosh,  except  that  portion 
east  of  Mailland  River. 

7.  The  Township  of  (ioderich  south  of  Cut  I.ine  and  Huron  Koad  until 
the  same  joins  the  road  Ijctween  the  12th  and  1-kh  concessions  of  the  Town- 
ship of  (jodericli  ;  thence  along  the  said  concessions  until  the  same  joins  the 
River  Bayfield  ;  all  Stanley  not  included  in  No.  ;i,  and  the  \illage  of  Bayfield. 

H.  The  Village  of  Wingham,  the  Township  of  Turnherry  ;  all  that  part  of 
liast  Wawanosh  not  included  in  No.  12,  and  all  the  Township  of  Morris  not 
included  in  Nos.  4  and  12. 

It.  The  Township  of  llowick  and  the  \'ilhge  of  Wroxeter. 

10.  The  Township  of  Hay. 

11.  The  Township  of  Stephen. 

12.  Commencing  at  the  northeast  angle  of  the  Townshi|)  of  Hidlett  ;  thence 
southerly  along  the  easterly  boundary  of  the  said  Townsliip  of  llullett  to  the 
blind  line  between  the  7lh  and  Hth  concessions  of  said  township  ;  thence 
westerly  along  said  line  to  the  western  b(jundary  of  the  township  ;  thence 
noflherly  along  the  westerly  iioundary  of  the  township  to  the  Maitland  River 
at  the  southeastern  corner  of  the  Maitland  J5lock  ;  thence  along  the  said  river 
northerly  till  the  western  boundary  of  East  Wawanosh  is  reached  ;  thence 
northerly  along  said  westerly  boundary  to  the  road  running  between  the 
Cth  and  7th  concessions  of  said  Township  of  East  Wawanosh  ;  thence  easterly 
along  said  road  to  the  easterly  limit  of  said  township  ;  thence  northerly  along 
tlie  gravel  road  to  the  road  running  between  the  oth  and  (ith  concessions  of 
the  Township  of  Morris  ;  thence  easterly  along  the  said  road  to  the  line 
between  lots  10  and  11  ;  thence  southerly  along  said  line  between  the  Glh  and 
7th  concessions  ;  thence  easterly  along  said  line  to  the  line  between  lots  15 
and  10  ;  thence  southerly  to  the  boundary  line  between  the  Townships  of 
Morris  and  Hullett ;  thence  easterly  to  the  place  of  beginning,  including  the 
Village  of  Blyth. 

County  ok  Kent. 

1.  The  Town  of  Chatham  and  that  ]>art  of  the  Townships  of  Dover  East 
and  West  to  the  south  of  the  12th  and  13th  concession  line  of  the  Township  of 
Dover  East  ;  and  that  part  of  the  Township  of  Chatham  south  of  the  12th 
and  ISth  concession  line,  and  west  of  the  side  road  between  lots  12  and  13, 
from  the  first  mentioned  12th  and  13th  concession  line  to  the  5th  and  6th  con- 
cession line,  and  all  south  of  the  said  5th  and  (5th  concession  line  of  said  town- 
ship ;  that  part  of  the  Township  of  Harwich  north  of  5th  and  Gth  concession 
line  by  the  eastern  boundary  ;  that  part  of  the  Township  of  Raleigh  north  of  the 
Kith  concession  to  the  west  side  road  between  lots  12  and  13  north  to  the  Gth 
and  7th  concession  line,  and  all  of  the  said  township  north  of  the  said  last- 
mentioned  line,  and  that  part  of  the  Tov,  ".'"^hip  of  Tilbury  East  north  of  the 
4th  concession. 

2.  That  part  of  the  Township  of  Howard  south  of  the  2nd  and  3rd  con- 
cession line  by  the  eastern  boundary  (known  as  the  Botany  Road),  and  that 
part  of  the  Township  of  Orford  south  of  the  10th  and  11th  concession  line  of 
said  township. 
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3.  All  that  part  of  the  Gore  of  Camden  lying  was.  of  the  lOih  and  llth 
concession  line,  and  that  part  of  the  Tosvnshii)  of  Criinden  lyin^  west  of  the 
side  line  between  lots  (i  and  I  ;  the  X'illaj^c  of  Dresden,  and  tliat  part  of  the 
Township  of  Chatham  north  of  the  ")th  anil  (kh  concession  line  antl  east  of  the 
side  road  between  lots  12  and  l.S. 

4.  That  part  of  the  Township  of  Harwich  south  of  the  oth  concession  of 
the  eastern  boimdary,  and  south  of  the  Hrd  concession  l)y.the  western  boinid- 
ary,  and  that  part  of  Kalei^jh  south  of  the  I'Hh  concession  and  east  of  the  side 
road  between  lots  1'2  and  V.i  and  the  road  to  the  lake  shore  thruiifjh  lot  \U> 
on  the  Taliiot  Road. 


").  The  \"illaj;e  of  Wallaceburg,  the  Core  of  Chatham,  and  that  part  of 
the  Township  of  Chatham  northwest  of  the  I'Jlh  and  l.Sth  oncession  line  and 
west  of  the  said  road  between  lots  12  and  13,  and  that  part  of  Dover  East 
lying  north  of  the  I'Jih  and  l.Sth  concession  side  road. 

(■>.  That  part  of  the  Township  of  Howard  north  of  the  Botany  Road 
aforesaid,  and  that  part  of  the  Township  of  Orford  north  of  the  lOth  anil 
llth  concession  line,  the  Township  of  /.one,  the  Town  of  'Sothwell,  the 
Village  of  Thamesville,  and  that  part  of  the  Core  of  Camden  east  of  the  lOlh 
and  llth  concession  line,  and  that  part  of  the  Townsliip  of  Cainden  east  of 
the  side  line  between  lots  (i  and  7. 

7.  That  jiart  of  Tili)ury  F2ast  south  of  the  3ril  concession,  the  Township  of 
Romney,  and  that  part  of  the  Township  of  Raleigh  south  of  the  (ith  and  7th 
concession  line  and  west  of  the  side  road  between  lots  12  and  13  in  the  said 
township,  and  the  road  through  lot  147  on  Talbot  Road. 

COITNTY   OK    LAMDTON. 

1.  The  Township  of  Sp  rnia  and  the  Town  of  Sarnia. 

2.  The  Township  of  Warwick,  including  that  jiortion  of  the  Village  of 
Arkona  south  of  the  township  line, 

3.  The  Townships  of  Euphemia  and  Dawn. 

4.  The  Township  of  Sombra. 

5.  The  Township  of  Plympton. 

6.  The  Township  of  Bosancjuet,  including  that  portion  of  the  Village  of 
Arkona  north  of  the  township  line. 

7.  The  Township  of  Moore.  , 

8.  The  Township  of  Enniskillen. 

9.  The  Township  of  Brock. 


1- 


County  ok  Lanark. 


1.  The  Townships  of  Drummond,  Bathurst,  South  Sherbrooke,  Burgess 
North,  and  that  part  of  the  Township  of  Elmsley  North,  north  of  the  Rideau 
River,  within  the  County  of  Lanark  and  west  of  lot  No.  12  in  each  concession. 

2.  The  Townships  of  Lanark,  Dalhousie,  Darling,  Lavant,  and  North 
Sherbrooke. 
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3.  The  Township  of  Heckwith,  and   the  first  six  lots  in  ihu  first  seven 
concessions  of  the  Township  of  Kamsay. 

4.  The  Townshi|)  of  Mi)nt:itjiie,  and  that  |)art  of  the  Townsliip  of  North 
Khnslcy  from  lot  No.  1  to  lot  No.  1-  in  eich  concession,  both  inclusive. 

').  The  Townsliip  of  I'akenham. 

<).  The  Township  of  Ramsay,  with  the  exception  of  the  first  six  lots  on  the 
first  seven  concessions  of  the  said  township. 


iNl'f    '! 


T  :5  > 
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Un'IIKI)    CoUNTIICS   OI'    LKKDS    AM)    ClKICNVII.I.E. 

I.  The  1st,  '2nd,  ;?rd,  4th,  ')th,  Oth,  and  7th  concessions  and  broken  front 
of  the  Townshij)  of  l''lizal)ethtown,  and  the  concession  roads  between  tlieni, 

'2.  The  1st,  2iid,  .'Jrd,  4ih,  and  'nh  concessions,  and  broken  front,  and 
that  pnrt  of  the  (lili,  7th,  and  Hth  concessions  from  the  town  line  of  I'ldwards- 
biir{;li  to  lot  No.  18,  inclusive  of  the  Township  of  Augusta,  and  the  concession 
roads  between  them. 

;{.  The  1st,  'Jnd,  'ArA,  4tli,  and  5th  concessions  and  broken  front  of  the 
Tuwnshijis  of  Leeds  and  Lansdowne,  resi)ectively,  and  the  concession  roads 
between  them. 

4.  The  Township  of  South  (jower,  the  Township  of  Oxford,  from  the 
west  side  line  of  lolNo.  11  in  all  the  concessions  of  the  eastern  boundary  of  the 
township,  and  the  gore  of  land  between  .South  CJower,  Oxford,  and  Edwards- 
burgh. 

5.  The  Townshi[i  of  Wolford  (except  the  7lh  and  Hih  concessions  and  the 
allowance  of  road  jjelween  lliem),  lots  Nos.  1  to  10,  inclusive,  in  the  1st,  2nd, 
3rd,  4th,  oth,  (Ith,  7th,  and  Hth  concessions  of  the  Township  of  Oxford,  and 
the  allowance  of  roads  within  and  between  them. 

6.  The  Townships  of  Hastard  ainl  Burgess,  and  those  parts  of  the  Town- 
ships of  Leeds  and  Lansdowne  on  the  north  side  of  the  rear  of  the  5th  con- 
cession in  each  respectively. 

7.  The  Townships  of  Kitley  and  Elmsley. 

§.  The  Townships  of  North  Crosby  and  South  Crosby. 

9.  That  ]iart  of  the  Townships  of  Escott  and  Vonge,  in  rear  of  the  4th 
concession  of  Vonge,  and  in  the  rear  of  the  (kh  concession  of  Escott  ;  that 
part  of  the  Township  of  i^lizabcthtown,  in  rear  of  the  7th  concession,  and 
west  of  lot  No.  18  in  the  8ih,  Oth,  lOth,  and  11th  concessions,  and  the  allow- 
ances for  roads  embraced  therein. 

10.  The  Township  of  Edwardsburgh. 

II.  That  part  of  the  Township  of  Augusta  in  rear  of  5th  concession  and 
west  of  lot  No.  18,  in  the  Oth,  7th,  and  8th  concessions  ;  the  whole  of  the  9ih 
and  10  concessions  of  the  Township  of  Augusta  ;  the  Gore  between  the 
Townships  of  Oxford,  Wolford,  and  Augusta  ;  that  part  of  the  Township  of 
Elizabelhtown  in  rear  of  the  7th  concession,  and  east  of  the  commons,  between 
lots  Nos.  18  and  1!)  in  the  Hth,  9th,  and  10th  concessions  ;  the  7th  and  Hth 
concessions  of  the  Township  of  Wolford  ;  lots  Nos.  1  to  10,  inclusive,  in  the 
9th  and  10th  concessions  of  the  Township  of  Oxford,  and  the  allowances  for 
roads  embraced  therein. 
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l*i.  The  1st,  2n<l,  IUk],  and  4th  concessiuns  and  liroken  front  of  the 
Township  of  N'onjje  ;  the  Isl,  'Jnd,  Mrd,  4lli,  "Hh,  and  (kh  concessions  and 
broken  front  of  the  Township  of  Kscott,  and  tlic  allowances  for  roads 
end)raced  therein. 

The  said  1st,  "Jnd,  .Srd,  and  I'ith  divisions,  respeclu  :ly,  eiid)race  and 
comprehend  widiin  their  limits  those  portions  of  the  River  .St,  Lawrence,  and 
islands  therein,  within  the  exterior  side  lines  of  which  such  i)orlions  of  said 
river  and  islands  would  lie  und  be,  if  such  exfuior  side  lines  were  produced 
and  extended  in  that  direction  to  the  utmost  limits  of  I  j  province. 

COUNTIKS  OI-   Ll'^NNOX    AND   AdDINGTON'. 

1.  The  Town  of  Napanee  ;  Township  of  Kichmond  ;  all  that  part  of 
North  l''redericksl)ur^h  and  Adoljihustown  lyinjj;  north  of  I  lay  Bay;  and  all 
that  part  of  Nortii  l''redericksburg  lyinj;  north  of  I5ig  Creek. 

2  Comprises  1st  concession  of  Ernestown,  the  Village  of  Halh,  the  Town- 
ship of  Amherst  Island,  and  the  '2nd,  Urd,  and  4th  concessions  of  the  said 
Township  of  Ernestown,  from  the  west  limits  thereof  to  the  west  limit  of  lot 
No.  21  in  each  concession. 

3.  Township  of  South  Fredericksburg  and  all  that  part  of  Noi  [h  l'"red- 
ericksburg  and  Adolphustown  not  included  in  division  No.  1. 

4.  1st,  2nd,  and  3rd  concessions  of  the  Township  of  Camden  and  the 
Village  of  Newburg. 

5.  All  that  (.art  of  the  Township  of  Camden  not  included  in  division  No. 


0.  All  that  portion  of  the  Township  of  Ernestown  not  included  in  the 
limits  of  di\ision  No.  2. 

7.  Townships  of  Sheffield,  Kaladar,  Anglesea,  Abinger,  Effingham, 
Ashby,  and  Denbigh. 

County  oi"  Lincoln. 

1.  The  Town  and  Township  of  Niagara. 

2.  The  Township  of  Grantham  (including  the  City  of  .St.  Catharines,  the 
Villages  of  Merritton  and  Port  Ualhousie)  and  the  Township  of  Louth. 

3.  The  Townships  of  Caistor  and  Gainsborough,  and  the  0th  concession  of 
the  Town>hip  of  Grimsby,  including  the  1st  and  2nd  ranges  as  part  of  the 
said  concession. 

4.  The  Villages  of  Grimsby  and  Beamsville  ;  the  Township  of  Clinton 
and  the  Township  of  Grimsby,  except  the  9th  concession  and  1st  and  2nd 
included  as  part  of  the  said  9th  concession. 


m'. 


District  of  Manitoulin. 

1.  The  Town  of  Gore  Bay,  the  Townships  of  Gordon,  Allan,  Campbell 
Mills,  Burpee,  Robinson,  Dawson,  the  islands  known  as  Cockburn,  IJarrie, 
Clapperton,  and  the  Duck  Islands,  and  that  part  of  the  Township  of  Bil- 
lings lying  west  of  the  road  allowance  between  lots  15  and  IG  in  the  several 
concessions  thereof,  and  so  much  of  the  Township  of  Carnarvon  as  lies  west 
of  Lake  Mindemoya  and  north  of  the  line  between  the  6th  and  7lh  concessions 
thereof. 
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2.  The  Town  of  Little  Current,  the  Township  of  Howhind,  nnd  those 
parts  of  the  Townships  of  Slieguiandah  and  Hidwell  lying  north  of  the  line 
between  the  (ith  and  7th  concessions  of  Sheguiandah,  and  4lh  and  5th  conces- 
sions of  the  Township  of  I5idwell,  and  the  (5th  and  7th  concessions  of  the  line 
between  lots  17  and  18  in  the  Township  of  Billings  and  the  adjacent  islands 
lying  north  and  east  of  the  said  townships,  except  the  Clapperton  Island. 

.S.  Manitowaning,  the  Townships  of  Assiginack,  Tehkumniah,  and  Sand- 
field,  and  those  parts  of  the  Township  of  Sheguiandah  lying  south  of  the  line 
Ijclween  the  0th  and  7th  concessions  of  Sheguiandah,  and  4lh  and  5th  conces- 
sions of  the  Township  of  Hidwell,  and  the  Clh  and  7th  concessions  of  the 
Township  of  Billings  to  the  line  between  lots  17  and  18  of  said  township,  and 
the  Township  of  Carnarvon,  except  so  much  of  the  same  as  lies  west  of 
Mindemoya  Lake,  and  all  that  part  of  Manitoulin  lying  east  of  the  Township 
of  Assiginack,  Manitowaning,  and  South  Bays,  and  the  islands  adjacent 
thereto. 

County  ok  Middlesex. 


1.  That  part  of  the  City  of  London  lying  to  the  west  of  Maitland  Street, 
with  that  portion  of  the  Township  of  London  lying  south  of  the  line  between 
the  4th  and  5th  concessions  and  west  of  the  said  street,  produced  northerly  or 
a  line  in  the  same  direction  to  the  line  between  the  said  4th  and  .''>lh  con- 
cessions, and  with  that  portion  of  the  Townshi]i  of  Westminster  lying  west  of 
the  main  road  leadip'];  south  from  Clarke's  Bridge  across  the  Thames  ;  south 
to  the  line  between  the  1st  and  2nd  concessions  ;  and  westerly  to  the  line 
between  lots  42  and  43,  and  extending  northerly  to  the  River  Thames  ;  and 
also  including  the  Village  of  London  West. 

2.  The  Villages  of  Parkhiil  and  Ailsa  Craig,  the  Townships  of  East 
Williams  and  West  Williams,  and  that  portion  of  the  Township  of  Lobo  lying 
nortii  of  the  line  betvveen  the  11th  and  12th  concessions  ;  and  east  of  the  line 
between  lots  Nos.  12  and  13. 

3.  TheTown-^hipsof  McCillivr.iy  and  Biddulph,  and  the  Village  of  Lucan. 

4.  The  Townsliip  of  Delaware,  with  that  portion  of  the  Township  of 
Westminster  west  of  the  line  between  lots  30  and  31,  in  the  2nd  concession  ; 
then  southerly  on  the  line  between  lots  20  and  21,  to  the  southerly  limit  of  the 
township,  including  all  west  of  said  line,  and  also  including  all  that  portion  of 
the  front  of  said  Township  of  Westminster  lying  west  of  the  line  between  lots 
Nos.  42  and  43  not  included  in  the  1st  division  ;  with  that  portion  of  the 
Township  of  Caradoc  lying  south  of  the  line  between  the  5th  and  Gth  con- 
cessions to  the  River  Thames  ;  and  with  that  portion  of  the  Township  of 
Loljo  lying  south  of  the  line  between  the  Gth  and  7th  concessions  to  the 
River  Thames. 

5.  The  Towns'  'ps  of  Ekfrid  and  Mesa,  including  the  Villages  of  Wards- 
ville,  Newbury,  a:   I  Glencoe. 

6.  Townships  of  Adelaide  and  Metcalfe  ;  the  Town  of  Strathroy,  with 
that  portion  of  the  Township  of  Caradoc  lying  north  of  the  line  bet  wen  the  3rd 
and  4th  concessions  ;  with  that  portion  of  the  Township  of  Lobo  which  lies 
north  of  the  6th  concession,  and  west  of  the  line  between  lots  12  and  13  of 
the  said  township. 

7.  The  Township  of  North  Dorchester  nortii  and  south  of  the  Rive 
Thames  ;  that  portion  of  the  Township  of  West  Nissouri  which  lies  south  o 
the  line  between  lots  14  and  15  ;  and  with  that  portion  of  the  Township  o 
Westminster  lying  south  of  the  line  between  the  1st  and  2nd  concessions,  and 
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;  of  Lucan. 


east  of  the  line  between  lots  20  and  31  in  the  2nd  concession,  and  thence  east 
of  the  line  between  lots  20  and  21,  continued  south  to  the  southerly  limit  of 
the  said  Township  of  Weslniinsler. 

8.  All  that  portion  of  the  Township  of  London  which  lies  north  of  the  line 
between  the  4th  and  5th  concessions  ;  that  portion  of  the  Township  of  Lobo 
which  lies  north  of  the  line  between  the  6th  and  7th  concessions,  and  east  of 
the  line  between  lots  12  and  13,  to  the  line  between  the  11th  and  12lh  con- 
cessions, and  with  all  that  portion  of  the  Township  of  West  Nissouri  which 
lies  north  of  the  line  between  lots  Nos.  14  and  15, 

9.  That  part  of  the  City  of  London  lying  east  of  Maiiland  Street ;  that 
part  of  the  Township  of  London  lying  south  of  the  line  between  the  4lh  and 
5th  concessions  and  east  of  the  said  street,  produced  northerly  or  in  a  line  in 
the  same  direction  to  the  line  between  the  said  4th  and  5th  concessions  ;  and 
that  part  of  the  Township  of  Westminster  lying  north  of  the  line  between  the 
1st  and  2n(l  concessions,  and  east  of  the  main  road  leading  south  from  Clarke's 
Bridge,  across  the  Thames. 

District  of  Muskoka. 

1.  The  Village  of  Bracebridge,  and  the  Townships  of  Macaulay,  McLean, 
Ridout,  Monck,  and  Cardwell,  concessions  1,  2,  H,  4,  5,  i),  7,  8,  and  !)  in  the 
Townshi|)s  of  Stephenson,  Bruce,  and  Franklin,  and  that  part  of  the  Town- 
ship of  \\<;tt  situated  east  of  lot  21  in  the  several  concessions  thereof;  and 
concessions  thereof;  and  concessions  7,  8,  D,  10,  11,  12,  and  13  in  the  Town- 
ships of  Muskoka  and  Draper. 

2.  The  Village  of  Gravenhurst  ;  the  Townships  of  Morrison,  Ryder,  and 
Oakley,  and  concessions  1,  2,  3,  4,  5,  and  (i  of  the  Townships  of  Muskoka 
and  Draper. 

3.  The  Village  of  Iluntsville  ;  the  Townships  of  Stistid,  Chaffey,  and  Sin- 
clair;  and  concessions  10,  11,  12,  13,  and  14  in  the  Townships  of  Stevenson, 
Brunei,  and  Franklin. 

4.  The  Townships  of  Wood,  Medora,  and  Humphrey,  and  that  part  of 
the  Township  of  Watt  situated  west  of  lot  21  in  the  several  concessions  thereof. 


J 
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District  ov  Nipissing. 

1.  The  Townships  of  Springer,  l'"ield,  Badgerow,  Caldwell,  Kirkpatrick, 
Hugel,  Rattler,  Dunnet,  Ilagar,  and  Appleby,  and  all  that  part  of  the  District 
of  Nipissing  which  is  situated  west  of  the  line  between  the  Indian  Reserve  and 
the  Township  of  Widdifield,  produced  north  and  south,  to  the  boundary  of  the 
said  district  and  the  east  of  the  erst.-rn  boundary  of  the  fourth  division. 

2.  The  Townships  of  Mattawan,  Olrig,  Calvin,  Papineau,  Lauder,  Pent- 
land,  Boyd,  Osier,  McLaughlin.  Canisby,  Sabine,  Lyell,  Airy,  Murchison, 
and  Robinson,  and  all  that  pr.tt,,  the  District  of  Nipissing  situated  east  of  the 
line  between  the  Townships  of  Bonfield  and  Calven,  produced  south  to  the 
provisional  County  of  Ilalilnuton,  and  east  of  the  line  between  the  Townships 
of  Phelps  and  Olrig,  produced  north  to  the  Ottawa  River. 

3.  The  Townships  of  Widdifield,  Merrick,  Mulock,  Phelps,  Ferris,  Chis- 
holm,  Ballantyne,  Wilkes,  Biggar,  Paxton,  Butt,  Devine,  Hunter,  McCraney, 
Finlayson,  Peck,  and  all  that  part  of  the  District  of  Nipissing  situated  west  of 
the  line  between  the  Townships  of  Phelps  and  Olrig,  produced  north  to  the 
Ottawa  River  and  east  of  the  eastern  boundary  of  1st  division. 
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4.  The  Townships  of  McKim,  Neelon,  Dryden,  Awrcy,  Ilawley,  Blezard, 
and  all  that  part  of  the  District  of  Nipissing  which  h  situated  west  of  the  line 
bt-tween  the  said  Township  of  Awrey  and  the  Township  of  Ilagar,  produced 
north  and  south  to  the  boundary  of  the  said  district. 

5.  The  Townships  of  Bonfield  and  Boulter. 

County  of  Norfolk. 

1.  The  Gore  of  the  Township  of  Woodhouse,  and  all  that  part  of  said 
township  lying  west  of  the  side  line  between  lots  5  and  G,  together  with  that 
part  of  the  4th,  5th,  nnd  6th  concessions  lying  west  of  the  side  line  between 
lots  12  and  13,  including  that  part  of  the  Town  of  Simcoe  within  the  same. 

2.  The  Township  of  Townsend. 

3.  The  Township  of  Windham. 

4.  The  Township  of  Middleton. 

5.  The  Township  of  Charlotteville. 

6.  The  Township  of  Walsingham. 

7.  The  Township  of  Houghton. 

8.  All  that  part  of  the  Township  of  Woodhouse  not  included  in  division 
No.  1.  viz.  :  All  that  part  of  the  1st,  2nd,  and  3rd  concessions  lying  east  of  the 
side  line  between  lots  u  and  G,  and  that  part  of  the  4th,  5th,  and  Gth  con- 
cessions lying  east  of  the  said  line  between  lots  Nos.  12  and  13  in  said  town- 


United  Coontiks  of  Northumbkrland  and  Durham. 

1.  Townships  of  Canwright  and  Darlington,  and  the  Town  of  Bowmaii- 
ville. 

2.  Township  of  Clarke  and  Village  of  Newcastle. 

3.  Township  of  Hope  and  Town  of  Port  Hope. 

4.  Townships  of  Cavan,  Manvers,  South  Monaghan,  and  Village  of  Mill- 
brook. 

5.  Township  of  Hamilton  and  Town  of  Cobourg. 
G.  Townships  of  Haldimand  and  Alnwick. 

7.  Township  of  Cramahe  and  Village  of  Colborne. 

8.  Township  of  Brighton  and  Village  of  Brighton. 

9.  Township  of  Percy  and  Village  of  Hastings. 
10    Township  of  Murray. 

11.  Township  of  Seymour  and  Village  of  Campbellford. 
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County  ok  Ontario. 

1.  Including  the  Townships  of  Whitby  and  East  Whitby,  and  the  Towns 
of  Whitby  and  Oshawa. 

2.  The  Township  of  Pickering. 

3.  The  Townships  of  Reach  and  Sciigog,  and  the  Village  of  Port  Perry. 

4.  The  Townships  of  Uxbridge  and  Scott,  and  the  Town  of  Uxbridge. 

5.  The  Township  of  Brock  and  the  Village  of  Cannington. 

C.  The  Township  of  Thorah,  and  all  that  part  of  the  Township  of  Mara 
lying  south  of  the  line  between  the  4lh  and  5ih  concessions. 

7.  All  that  part  of  the  Township  of  Mara  lying  north  of  the  line  between 
the  4th  and  5th  concessions  thereof,  and  the  Township  of  Rama. 


County  ok  Oxford. 

1.  The  Town  of  Woodstock,  the  Townships  of  Blandford,  East  Zorra,  East 
Oxford,  and  that  part  of  the  Township  of  North  Oxford  situated  east  of  lot 
10,  and  that  part  of  West  Oxford  lying  east  of  lot  No.  7,  to  the  Stage  Road, 
thence  on  the  north  side  of  tlie  Stage  Road  to  where  the  said  road  intersects 
the  Township  of  East  Oxford. 

2.  The  Township  of  Blenheim. 

3.  The  Townships  of  West  Zorra  and  East  Nissouri. 

4.  The  Townships  of  North  Norwich  and  South  Norwich  and  the  Village 
of  Norwich. 

").  All  those  portions  of  the  Townships  of  North  Oxford  and  West  Oxford 
not  comprised  in  the  1st  division  ;  the  Town  of  Ingersoll,  and  tliose  portions 
of  the  1st  and  2nd  concessions  of  the  Township  of  Dereham  west  of  the  Middle 
Town  line. 

0.  The  Town  of  Tilsonburg,  and  all  that  portion  of  the  Township  of 
Dereham  not  included  in  the  5th  division. 

District  ok  Parry  .Sound. 

1.  The  Town  of  Parry  .Sound,  and  the  Townships  of  Foley,  McDougall, 
Cowper,  and  Carling,  and  all  that  portion  of  the  district  lying  to  Jhe  v/est  of 
the  east  boundary  of  Carling,  produced  to  the  French  River. 

2.  The  Townships  of  McKellar,  Croft,  llagerman,  Ferguson,  and  all  that 
portion  of  the  district  lying  l)etween  the  east  boundary  of  Ferris  and  the  west 
l)oundary  of  Ferguson,  produced  to  the  Frencii  River. 

3.  Township  of  Humphrey,  Christie,  Monteith,  and  Conger. 

4.  Townships  of  McMurrich,  Perry,  and  Armour. 

5.  The  Townships  of  Spence,  Chapman,  Ryerson,  Lount,  Proudfoot, 
Bethune,  and  Sinclair. 

G.  That  territory  bounded  on  the  west  by  the  western  boundaries  of  the 
Townships  of  Pringle  and  Patterson,  and  the  western  boundary  of  the  Town- 
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ship  of  Patterson,  produced  to  French  River  and  Lake  Nipissing  ;  on  the  east 
by  the  eastern  Iwundary  of  the  District  of  Parry  Sound,  and  on  the  south  by 
the  southern  boundaries  of  the  Townships  of  Ilimsworth,  Gurd,  and  Pringle. 

7.  The  Townships  of  Machar,  Laurier,  Strong,  and  Joly. 


County  of  Pkei,. 


,  i  '" ' ' 
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1.  Town  of  Brampton,  Township  of  Chinguacousy,  and  northern  division 
of  the  Township  of  Toronto  fiore. 

2.  Village  of  Streetsville,  Township  of  Toronto,  and  southern  division  of 
the  Township  of  Toronto  Gore. 

3.  Township  of  Caledon. 

4.  Village  of  Bolton,  Township  of  Albion. 

County  of  Perth. 

1.  All  that  part  of  the  Township  of  North  Eastliope  west  of  the  line 
between  lots  25  and  26,  and  south  of  the  road  between  the  8lh  and  9th  con- 
cessions, and  all  that  part  of  the  Township  of  South  Easthope  west  of  the  side 
line  between  lols  25  and  20  ;  all  that  part  of  the  Township  of  Downie  and 
Gore  north  and  east  of  the  concession  line  between  the  10th  and  11th  conces- 
sions and  the  Oxford  Road  ;  and  all  the  Township  of  Ellice  from  the  1st  to 
the  13th  concessions,  inclusive. 

2.  All  that  part  of  the  Township  of  Fullarton  not  included  in  division  No. 
3,  and  the  Townships  of  llibbert  and  Logan. 

3.  That  portion  of  the  Township  of  Downie  west  of  the  Oxford  Road  and 
south  of  the  concession  iine  between  the  10th  and  11th  concessions  ;  the 
Township  of  Blanshard  ;  all  that  part  of  the  Township  of  Fullarton  comprising 
the  13th  and  14th  concessions  and  south  of  a  road  leading  from  the  Mitchell 
Road,  between  lots  24  and  25,  east  to  lot  3  in  the  10th  concession  ;  thence 
east  along  the  line  between  the  10th  and  11th  concessions  to  the  Town  Line. 


4. 


That  part  of  the  Township  of  North  Easthope  east  of  the  line  between 
5  and  20  and  north  of  the  8ih   concession,   inclusive,  with  the  9ih  and 


4.    ihat  part  ot  tne  lownsnip  oi  JNortn  i^^: 
lots  25  and  20  and  north  of  the  8ih   concession,   mi-nioivc,   wim  mc  om  .mu 
10th  concessions ;  all  that  part  of  the  Township  of  South  Easthope  not  included 
in  division  No.  1. 


5.  The  Township  of  Mornington,  and  all  that  part  of  the  Town.ship  of  Elma 
from  lots  Nos.  53  to  72,  both  numbers  inclusive  of  the  1st  concession,  and  from 
lots  Nos.  27  to  36,  both  numbers  inclusive,  in  and  from  the  2nd  to  the  18th 
concessions,  both  concessions  inclusive,  of  the  said  Township  of  Elma  ;  and 
concessions  14,  15,  and  16  of  the  Township  of  Ellice  ;  and  concessions  11, 
1         3,  and  14  of  the  Township  of  North  Easthope. 

6.  The  Township  of  Wallace,  and  all  that  part  of  theTownshipof  Elma  from 
the  1st  concession  to  the  IHth  concession,  both  concessions  inclusive,  and 
comprising  lots  Nos.  1  to  62,  both  inclusive,  of  the  1st  concession,  and  lots 
Nos.  1  to  26,  inclusive,  from  the  2nd  to  the  18th  concessions,  both  concessions 
inclusive. 
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ern  division 


1  division  of 


County  oi'  Peterhorouc.h. 

1.  The  Town  of  Peterborough,  the  Village  of  Ashburnham,  the  Townships 
of  North  Monaglian  and  Ennisniore,  and  all  ll-.at  part  of  the  Tf)wnship  of 
Harvey  lying  west  of  Pigeon  Lake  and  south  of  IJobcaygeon  ;  and  all  the 
Township  of  Smith  lying  south  of  the  7th  concession  ;  and  all  the  Township 
of  Otonabee  lying  west  of  the  Bth  concession  and  north  of  lot  '21  from  the  said 
8ih  concession  to  the  western  boundary  of  said  Township  of  Otonabee  ;  and 
all  the  Township  of  Douro  lying  south  of  lot  No.  11  ;  and  all  that  p.irt  of  the 
Township  of  Uummer  lying  south  of  lot  No.  11  and  west  of  the  oth 
concession. 

2.  The  Townships  of  Asphodel,  Belmont,  and  Methuen,  and  that  part  of 
the  Township  of  Dummer  lying  east  of  the  4ih  concession  and  south  of  lot 
No.  11. 


3.  All  lliat  part  of  the  Township  of  Otonabee  lying  east  of  the  9th  conces- 
sion ;  and  all  that  jiart  of  said  Township  of  Otonabee  lying  south  of  lot  No. 
2'2  and  west  of  the  Hih  concession. 


\  ; 


division  No. 


4.  All  that  part  of  that  Township  of  Smith  lying  north  of  the  6lh  concession; 
and  all  that  part  of  the  Township  of  Douro  lying  north  of  lot  No.  10  ;  and 
all  that  pari  of  the  Township  of  Dunnner  lying  north  of  lot  No.  10  ;  and 
also  the  \'illage  of  Lakefield  and  of  the  Township  of  (lalway  ;  and  all  the 
Township  of  Harvey  except  that  portion  lying  west  of  Pigeon  Lake,  and  south 
of  Bobcaygeon. 

5.  The  Townships  of  Burleigh,  Cavendish,  Anstruther,  and  Chandos. 


Unitki)  Counties  ot'  Pkescott  and  Russi-.ll. 

1.  The  whole  of  the  Township  of  Longueuil,  the  municipality  of  the 
\^illage  of  L'Orignal,  and  the  first  concession  of  the  Township  of  Caledonia. 

2.  AM  that  part  of  the  Township  of  West  Hawkesbury,  extending  from 
the  front  of  the  litd  concession  to  the  rear  of  the  said  township. 

3.  The  whole  of  the  Township  of  East  Hawkesbury. 

■1.  The  Township  of  North  Plantagenet,  and  that  part  of  the  Township  of 
South  Plantagenet  lying  north  of  the  Nation  River. 

5.  The  whole  of  the  Township  of  Cumberland. 

6.  The  whole  of  the  Township  of  Russell. 

7.  The  two  front  concessions  of  the  Township  of  West  Hawkesbury,  and 
the  municipality  of  Hawkesbury  Village,  within  the  same. 

8.  The  Township  of  Caledonia  (excepting  the  1st  concession  of  the  said 
township),  and  also  that  portion  of  the  Township  of  South  Plantagenet  lying 
south  and  east  of  the  Nation  River. 

9.  The  whole  of  the  Township  of  Alfred. 

10.  The  whole  of  the  Township  of  Clarence. 

11.  The  whole  of  the  Township  of  Cambridge. 
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County  ok  Pkince  Edward. 

1.  The  Town  of  Picton,  the  2nd  and  3rd  concessions  "Military  Tract" 
from  the  west  Une  of  lot  No.  13,  eastward  ;  (Jore  "  G  ";  1st  and  2nd  conces- 
sions north  of  tiie  Carrying  Place  ;  1st  concession  southeast  of  the  Carrying 
Place,  and  '2nd  concession  north  of  Hlack  River,  incliulitig  Ciore  "K"  and 
"  L"  and  McCan  Gores,  all  in  the  Township  of  Mallowell  ;  Block  "  I,"  the 
concessions  north  and  east  of  East  Lake,  and  Gore  "  B,"  in  the  Township  of 
Athol,  anil  the  1st  and  2nd  concessions  south  of  the  Bay  of  (^uinte,  and  Gore 
"  A,"  in  the  Township  of  North  Marysburg,  and  1st  concession  southwest  of 
Green  Point,  to  the  end  of  Carman's  Point  in  Sophiasburg. 

2.  The  Township  of  South  Marysburg  and  the  southern  part  of  Athol,  com- 
mencing at  the  outlet  of  East  Lake,  thence  down  to  the  head  ■(  the  lake, 
thence  down  to  the  base  line  between  the  1st  concession  south  ind  the  1st 
concession  north  of  East  Lake,  till  it  strikes  the  Township  line  of  Hallowell, 
ihence  down  said  township  line  till  it  strikes  South  Marysburg. 

3.  The  Township  of  Sophiasburg,  together  with  Big  Island,  excepting  the 
1st  concession  southwest  of  Green  Point  to  the  end  of  Carman's  Point. 

4.  All  that  part  of  the  Township  of  Ameliasburg  lying  east  of  the  line 
between  lots  Nos.  86  and  K7  in  the  1st,  2n(l,  3rd,  and  4th  concessions  of  said 
township,  including  Huff's  Island. 

5.  That  part  of  the  Township  of  Hillier  not  included  in  the  7th  division, 
also  the  1st  and  2nd  concessions  north  of  West  Lake  and  west  of  lot  No.  7  in 
the  said  concession,  and  that  ])art  of  Irwin  Gore  lying  north  of  and  west  of  lot 
No.  7  in  the  2nd  concession,  and  the  west  part  of  the  '2nd  concession  pro- 
duced west  of  lot  No.  74,  in  thai  concession,  in  the  Township  (jf  Hallowell. 

(J.  Block  (IV.)  four,  concession  south  side  of  West  Lake,  1st  concession 
"  Military  Tract,"  2nd  and  3rd  concessions  of  said  tract  west  of  lot  No.  13  in 
those  concessions,  Gore  "  E,"  1st  and  2nd  concessions  north  of  West  Lake 
and  east  of  lot  No.  (i  in  those  concessions  ;  the  Gerrow  (Jore  and  thnt  !>a-.  •  i 
Irwin  Gore  not  included  in  division  No.  5,  and  all  that  ]iart  of  the  ^'  :  >•.'.• 
cession  produced  east  of  lot  No.  75  in  the  Township  of  Ilallowel?. 

7.  All  that  part  of  the  Township  of  Ameliasburg  lying  west  o*"  \  .c  e 
between  lots  Nos.  8(5  and  87  in  the  1st,  2nd,  3rd,  and  4th  concessiois  o  d 
township  ;  all  thai  part  of  the  4th  and  5th  concessions  of  the  Township  of 
Ilillier  west  of  the  line  between  lots  Nos.  86  and  87,  and  the  3rd  concession 
west  of  the  line  between  lots  Nos.  22  and  '23,  with  that  part  of  the  2nd  con- 
cession lying  north  of  Pleasant  Bay,  in  the  said  Township  of  Ilillier. 

8.  All  the  point  lying  east  of  the  west  line  of  Marsland's  Gore,  the  conces- 
sion north  of  Smith's  13ay  and  Waupoos  Island  in  the  Township  of  North 
Marysburg. 

District  ok  Rainy  River. 

1.  That  part  of  the  district  composed  of  the  territory  to  the  north  of  the 
southeasterly  shore  of  the  Lake  of  the  Woods,  and  a  line  drawn  in  a  north- 
easterly direction  from  Rat  Portage  to  the  north  end  of  Lake  Manitou ;  thence 
in  an  easterly  direction  to  the  south  end  of  the  lake  known  as  the  lake  where 
the  river  bends  ;  ihence  in  an  easterly  direction  to  a  point  where  the  said 
meridian  of  the  most  easterly  part  of  Hunter's  Island  intersects  the  Canadian 
Pacific  Railway  at  the  southwest  angle  of  Ilawke  Lake. 

2.  The  territory  lying  south  and  east  of  the  Lake  of  the  Woods,  and  of 
the  said  line. 


BOUNDARIES  OF    DIVISION    COURTS. 


367 


County  ok  Reni'ricw. 

1.  The  Town  of  Pembroke,  the  Townships  of  Pembroke,  Stafford,  Alice, 
Petewawa,  IJuchanan,  Rolpii,  Wylie,  McKny,  Fraser,  Head,  Clara,  and 
Maria,  and  all  that  part  of  the  Township  of  Wilberforce  from  the  iHih  to  the 
2oth  concessions,  both  inclusive  ;  and  also  all  those  parts  of  the  14ih,  15th, 
16th,  and  17th  concessions  of  the  same  Township  of  Wilberforce  lyinjj  north 
of  Snake  River  and  east  of  Lake  Dore. 

2.  All  that  part  of  the  Township  of  Westmeath  lying  east  and  north  of  the 
Miiskrat  Lake  and  River,  and  all  those  parts  of  the  Township  of  Ross  from 
the  5th  to  the  0th  concessions,  both  inclusive,  east  of  Muskrat  Lake,  and  from 
the  7th  to  the  13th  (of  the  other)  concessions  of  Ross,  both  inclusive,  of  the 
said  Township  of  Ross. 

3.  The  Village  of  Renfrew,  and  the  Townships  of  Ilorton  and  Admaston, 
excepting  the  lots  numbered  1  to  '2'2,  inclusive,  in  the  9th,  lOili,  11th,  and 
12th  concessions,  and  the  whole  of  the  concessions  numbered  13,  14,  15,  and 
16  in  said  township. 

4.  The  Village  of  Arnprior  and  the  Township  of  McNab. 

5.  The  Townships  of  Bagot,  BIythefield,  Brougham,  and  Matawatchan, 
and  all  the  lots  Nos.  1  to  22,  inclusive,  in  the  9ih,  10th,  11th,  and  12th  con- 
cessions in  the  said  Township  of  Admaston,  and  tlie  whole  of  the  concessions 
numbered  13,  14,  15,  and  16  in  the  said  townships. 

6.  The  Townships  of  Grattan,  Sebastopol,  .South  Algoma,  North  Algoma, 
and  all  that  part  of  the  Township  of  Wilberforce  from  the  1st  to  the  17th 
concessions,  both  inclusive,  excepting  those  parts  of  the  14th,  loth,  16th,  and 
17th  concessions  of  the  said  Township  of  Wilberforce  lying  north  of  Snake 
River  and  east  of  Lake  Dore. 

7.  The  Township  of  Bromley  and  all  that  part  of  the  Township  of  West- 
meath west  of  Muskrat  Lake,  and  all  those  parts  of  the  Township  of  Ross  from 
the  1st  to  the  4th  concessions,  both  inclusive  ;  east  of  Muskrat  Lake  and  from 
the  1st  to  the  6th  of  the  other  concessions,  both  inclusive,  of  the  said  Town- 
ship of  Ross. 

8.  The  Townships  of  Brudenell,  Radcliffe,  Raglan,  Lynedoch,  (}riffith, 
Hagarty,  Sherwood,  Jones,  Richards,  and  Burns. 


i' 


County  of  Simcoe. 

1.  The  Town  of  Barrie,  the  Township  of  Vespra,  except  that  portion  lying 
west  of  the  Nottawasaga  River,  and  excepting  also  lots  Nos.  3.S,  3!),  and  40 
in  the  1st  and  2nd  concessions,  and  lots  Nos.  1,  2,  and  3  in  the  3rd,  4th,  5th, 
6th,  and  7lh  concessions,  respectively.  That  portion  of  the  Township  of  Oro 
lying  south  uf  lots  Nos.  21  in  the  1st  and  2nd  concessions  (including  the 
Ranges),  and  south  of  lots  Nos.  13  in  the  3rd,  4th,  5th,  6th,  7th,  and  Hth 
concessions,  respectively  ;  that  portion  of  the  Township  of  Innisfil  lying  east 
of  lots  Nos.  5  in  the  6th,  7th,  and  8th  concessions,  and  that  portion  lying  north 
of  the  8th  concession  ;  that  portion  of  the  Township  of  Essa  lying  north  of 
lots  Nos.  19  in  the  7th,  8th,  9th,  10th,  and  11th  concessions. 

2.  The  Village  of  Bradford  ;  the  Township  of  West  Gwillimbury,  excejit- 
ing  thereout  lots  Nos.  1,  2,  3,  4,  and  5  in  the  14lh  and  15th  concessions ;  the 
Township  of  Innisfil,  except  that  portion  lying  north  of  the  5ih  concession, 
and  excepting  also  lots  Nos.  1,  2,  3,  4,  and  5  in  the  1st,  2nd,  3rd,  4ih,  and 
6th  concessions. 
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3.  The  Township  of  Tecumselh,  except  concessions  12,  13,  14,  and  15  ; 
tlie  Township  of  Adjaia,  except  chat  portion  lying  north  of  lot  No.  25  in  the 
8th  concession  thereof. 

4.  The  Town  of  Collingwood,  the  \'illage  of  Stayner,  that  portion  of  the 
Townshi|)  of  Nottawasaga  lying  north  of  lots  Nos.  18  in  the  twelve  conces- 
sions thereof ;  that  portion  of  the  Township  of  Sunnidale  lying  north  of  the 
8th  concession  ;  that  portion  of  the  Township  of  Flos  lying  west  of  the  Notta- 
wasaga Kiver ;  the  islands  of  Lake  Huron  contiguous  to  the  Township  of 
Nottawasaga. 

5.  The  Township  of  Flos,  excejit  that  portion  lying  west  of  the  Notta- 
wasaga Kiver  ;  the  Township  of  Medonte,  except  that  pi.  lion  lying  east  of 
the  10th  concession  t  and  north  of  lots  Nos.  10  in  the  9th  and  10th  conces- 
sions, respectively  ;  that  portion  of  the  Township  of  Oro  lying  north  of  the 
southern  boundaries  of  lots  Nos.  21  in  the  1st  and  2nd  concessions,  and  north 
of  the  southern  boundaries  of  lots  Nos.  13  in  the  3rd,  4th,  5th,  ()lh,  7th,  and 
8th  concessions,  respectively  ;  lots  38,  39,  and  40  in  the  1st  and  2nd  conces- 
sions, and  lots  Nos.  1,  2,  and  3  in  the  3rd,  4th,  5th,  Gth,  and  7th  concessions 
of  the  Township  of  \'espra. 

6.  The  Tosvn  of  Orillia,  the  Township  of  Orillia,  southern  division,  the 
Township  of  Orillia,  northern  division,  except  that  portion  lying  north  of  lots 
Nos.  15  in  the  first  seven  concessions  thereof;  that  portion  of  the  Township 
of  Oro  lying  east  of  the  Hih  concession  ;  that  portion  of  tlie  Township  of 
Medonte  being  composed  of  lots  Nos.  1  to  (i,  l)oth  inclusive,  in  the  11th, 
12th,  13ih,  and  14ili  concessions  ;  the  islands  in  Lake  .Sinicoe  contiguous  to 
the  townships  and  jiortions  of  townships  above  described  lying  wholly  or  for 
the  most  part  opposite  thereto. 

7.  The  Township  of  Nottawasaga,  except  that  portion  lying  north  of  lot 
No.  18  in  the  12th  concession  thereof;  the  Township  of  .Sunnidale,  except  that 
portion  lying  north  of  the  8th  concession  ;  that  portion  of  the  Township  of 
^'espra  lying  east  of  the  Nottawasaga  River  ;  that  portion  of  the  Township  of 
Essa  lying  north  of  lots  Nos.  19  in  the  1st,  2nd,  3rd,  4th,  5th,  and  Gth  con- 
cessions ;  that  portion  of  the  Township  of  Tossorontio  lying  north  of  lots 
Nos.  20  in  each  of  the  seven  concessions  thereof. 

8.  The  Township  of  Essa,  except  that  portion  lying  north  of  lots  Nos.  19 
in  each  of  the  eleven  concessions  thereof;  the  Township  of  Tossorontio, 
except  that  portion  lying  north  of  lots  Nos.  20  in  each  of  the  sev"n  concessions 
thereof;  that  jiortion  of  the  Township  of  Innisfil  being  composed  of  lots  Nos. 
1,  2,  3,  4,  and  5  in  the  1st,  2nd,  3rd,  4th,  5th,  (1th,  7th,  and  8th  conces.sions  ; 
the  12th,  13th,  14th,  and  15th  concessions  of  the  Township  of  Tecumseth  ; 
lots  Nos.  1,  2,  3,  4,  and  5  in  the  14th  and  15th  concessions  of  the  Township 
of  West  Gwillindniry  ;  that  portion  of  the  Township  of  Adjaia  lying  north  of 
lots  Nos.  25  in  the  eight  concessions  thereof. 

9.  The  Town  of  Penetanguishene,  and  the  Village  of  Midland,  the  Town- 
ship of  Tiny  ;  that  portion  of  the  Township  of  Tay  lying  west  of  the  8th  con- 
cession ;  the  islands  in  Lake  Huron  contiguous  to  the  Township  of  Tiny  and 
to  that  part  of  the  Township  of  Tay  forming  part  of  the  9th  division,  and 
lying  wholly  and  for  the  most  part  opposite  thereto. 

10.  The  Township  of  Matchedash,  that  portion  of  the  Township  of  Orillia, 
northern  division,  lying  north  of  lots  Nos.  15  in  the  first  seven  concessions 
thereof;  that  portion  of  the  Township  of  Medonte  lying  north  of  lots  Nos.  (> 
in  the  11th,  12th,  13th,  and  14th  concessions,  and  that  portion  lying  north  of 
lots  Nos.  10  in  the  9th  and  10th  concessions  thereof;  the  Township  of  Tay, 
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except  that  portion  lying  west  of  the  Htli  concession  ;  the  island  in  Lake 
Huron  contiguous  to  that  part  of  the  Township  of  Tay  forming  part  of  the 
lOlli  division,  and  lying  wholly  or  for  the  most  pan  opposite  thereto. 

Note. — Each  o(  the  said  several  divisions  shall  include  all  allowances  for 
roads  embraced  within  its  external  limits,  and  shall  also  extend  to  the  centre  of 
every  allowance  for  road  lying  external  and  adjacent  to  every  such  division, 
excepting  always  where  any  such  last-mentioned  allowance  is  hereinbefore 
declared  to  belong  to  or  form  part  of  any  particular  division. 


United  Countiks  ok  Stormont,  Uunoas,  and  Gi.kngarry. 

1.  Township  of  Charlottenburg,  in  the  County  of  Glengarry. 

2.  Township  of  Lochiel,  in  the  County  of  Glengarry. 

'.i.  Town  and  Township  of  Cornwall,  in  the  County  of  Stormont. 

4.  Township  of  Osnabruck,  in  the  County  of  Stormont. 

').  Township  of  Williamsburg,  in  the  County  of  Dundas. 

(».  Township  of  Matilda,  in  the  County  of  Dundas. 

7.  Township  of  Mountain,  in  the  County  of  Dundas. 

H.  Township  of  Finch,  in  the  County  of  Stormont. 

9.  Township  of  Lancaster,  in  the  County  of  (ilengarry. 

10.  Township  of  \Vincho!Ster,  in  the  County  of  Dundas. 

11.  Township  of  Roxborough,  in  the  County  of  Stormont. 

12.  Township  of  Kenyon,  in  the  County  of  (ilengarry. 

District  ok  Thunder  Bay. 

1.  All  that  part  of  the  district  lying  west  of  the  meridian  of  87  degrees  of 
west  longitude  to  the  meridian  of  the  most  easterly  part  of  Hunter's  Island, 
excepting  therefrom  the  Municipality  of  Neebing. 


;i.  The  Municipality  of  Neebing. 

Couxiv  oi  Victoria. 

1.  The  following  townships  and  parts  of  townships,  viz.:  Of  the  loth  con- 
cession of  the  Township  of  Mariposa,  and  the  Township  of  Eidon,  except  the 
ranges  north  and  south  of  Portage  Road. 

2.  The  following  townships  :  All  of  the  Township  of  Fenelon  except  that 
portion  lying  east  of  the  Scugog  River  and  south  of  .Sturgeon  Lake,  and  the 
Township  of  Somerville. 

'i.  The  Township  of  Vcrulam. 

4.  The  Township  of  Emily. 

5.  The  Town  of  Lindsay,  Township  of  Ops,  and  that  portion  of  the  Town- 
ship of  Fenelon  lying  east  of  the  Scugog  Rivtr  and  south  of  .Sturgeon  Lake. 
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6.  The  Township  of  Mariposa,  except  the  loth  concession. 

7.  The  Townships  of  Carden  and  Dalton,  Laxton,  Digliy,  and  Lonyford, 
and  the  Township  of  Bexluy,  and  that  portion  of  the  Township  of  Eldon  north 
of  Portage  Road,  and  the  range  south  of  Portage  Road. 


County  ok  Watkri.oo. 

1.  All  that  portion  of  the  Township  of  Waterloo  lying  north  of  Block  Line 
on  the  west  side  of  the  Grand  River,  and  that  part  of  the  upper  block  of  said 
township  lying  on  the  east  side  of  the  Grand  River  north  of  lots  Nos.  115, 
109,  104,  HO,  and  95,  to  the  Guelph  Township  line,  including  tiie  Towns  of 
Berlin  and  Waterloo. 

2.  All  that  part  of  the  Townshiji  of  Waterloo  lying  south  of  the  Block 
Line  on  the  west  of  the  Grand  River,  and  that  part  lying  on  the  east  side  of 
the  Grand  River,  south  of  the  northern  boundary  of  lots  Nos.  115,  109,  104, 
80,  and  95,  to  the  (juelph  Township  line,  including  the  Villages  of  I'reston 
and  Ilespeler. 

3.  All  that  part  of  the  Township  of  North  Dumfries  lying  east  of  lot  No. 
19,  in  the  7ih  concession  ;  and  running  a  course  with  the  eastern  boundary  of 
the  said  lot  in  a  northerly  direction  up  to  the  l'2th  concession  ;  thence  along 
the  eastern  boundary  of  lot  No.  2.3  in  the  said  12th  concession  to  the  town- 
ship line,  including  the  Town  of  Gait. 

4.  The  Township  of  Wilmot,  including  the  \'illage  of  New  Hamburg. 

5.  The  Township  of  Wellesley. 

0.  The  Township  of  Woolwich. 

7.  All  that  part  of  the  Township  of  North  Dumfries  lying  west  of  the 
eastern  boundary  of  said  lot  No.  18,  in  the  7th  concession  ;  thence  along  the 
eastern  limits  of  said  lot  No.  19,  the  same  course  thereof,  in  a  northerly 
direction  to  the  15th  concession  ;  thence  along  the  westerly  limit  of  lot  No. 
23  in  the  said  12th  concession  to  the  township  line,  including  the  Village  of 
Ayr. 

CotiNiv  oi-  Wei.i.am). 

1.  The  Tcjwnship  of  Crowland  ;  that  part  of  the  Township  of  Thorold 
lying  south  of  the  line  between  lots  178  and  195,  running  through  to  I'elham ; 
that  jiart  of  I'elham  lying  south  of  the  4lli  concession,  and  that  part  of  Hum- 
berstonelyin^;  north  of  the  concession  line  l)etween  the  4th  and  5th  concessions, 
being  the  whole  of  the  5th  concession  and  the  Town  of  Welland. 

2.  The  Township  of  Wainfleet.  - 

3.  The  Township  of  Bertie,  and  those  parts  of  the  Township  of  Humber- 
stone  not  included  in  Nos.  1  and  ti,  and  the  Village  of  Fort  Erie. 

4.  The  Township  of  Willoughby,  the  Village  of  Chippawa,  and  that  part 
of  the  Township  of  Stamford  south  of  the  line  between  lots  130  and  137  ; 
easterly  from  the  western  limit  of  the  township  to  the  southeast  angle  of  lot 
No.  1.33  ;  thence  north  on  the  line  between  lots  Nos.  132  and  133  to  the 
northern  boundary  of  the  township,  including  the  Town  of  Clifton  and  Navy 
Island. 

5.  Those  parts  of  the  Townships  of  Stamford,  Thorold,  and  Pelham,  not 
included  in  any  other  division,  and  the  Town  of  Thorold. 
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fi.  All  the  Township  of  Ilumberstone  'ying  south  of  the  5th  concession,  and 
west  of  the  side  lines,  i)etween  lots  Nos.  !>  .md  10  in  the  several  other  conces- 
sions thereof,  and  the  Village  of  Port  Colborne.  ' 

County  of  VVei.i.in(;ton. 

1.  The  Town  and  Township  of  Guelph. 

2.  The  Township  of  Puslinch. 

3.  The  Township  of  Eraniosa. 

4.  The  Township  of  Nichol,  excepting  the  11th  and  1-th  concessions  ; 
the  Municipality  of  Fergus  ;  the  first  eight  concessions  of  the  Township  of 
Garafraxa,  and  lots  1  to  18,  both  inclusive,  in  concessions  A  and  B  of  the 
Township  of  Peel,  lots  1.3,  14,  15,  16,  17,  anil  18  in  concessions  18  and  19, 
and  lots  19,  20,  and  21  in  the  17th  concession  of  the  Township  of  Peel. 

5.  The  Township  of  Erin. 

6.  The  Township  of  Pilkington,  and  the  11th  and  12th  concessi(jns  of  the 
Township  of  Nichol  ;  the  Municipality  of  the  Village  of  Eiora  ;  and  lots  Nos. 
19  and  upwards  belonging  to  the  9th,  10th,  11th,  12lh,  13th,  14lh,  15th,  and 
Kith  concessions  of  Peel. 

7.  Concessions  1  to  10,  inclusive,  of  the  Township  of  Maryboro,  and  con- 
cessions 1  to  10,  both  inclusive,  of  the  Township  of  Peel,  except  lots  19,  20, 
21,  22,  and  23  of  those  concessions  in  that  township. 

8.  That  part  of  the  Township  of  Arthur  south  and  southeast  of  lot  15  on 
the  west  side  of  the  Owen  Sound  Road  ;  lot  10  on  the  Owen  Sound  Road, 
and  lot  12  east  of  the  Owen  Sound  Road,  in  the  Township  of  Arthur  ;  that 
part  of  the  Township  of  Luther  from  lots  1  to  10,  both  inclusive,  and  lots  1  to 
12,  both  inclusive,  of  the  17th  and  18ih  concessions  of  the  Township  of  Peel  ; 
lots  5  to  11,  both  inclusive,  of  the  19th  concession  of  said  Township  of  Peel  ; 
and  lots  19  to  23,  both  inclusive,  of  concessions  A  and  B  of  the  said  Township 
of  Peel. 

9.  (The  territory  formerly  comprised  in  this  division  is  now  in  tlie  C<nmty 
of  Dufferin.) 

10    The  Township  of  Minto. 

11.  The  Town  of  Mount  Forest,  and  that  part  of  the  Township  of  .-\rthur 
north  of  lot  10,  west  of  the  Owen  Sound  Road  ;  lot  17,  on  the  Owen  Sound 
Koafi,  and  lot  13,  east  of  the  Owen  Sound  Road. 

County  of  Wi;nt\vortii. 

1.  All  that  part  of  the  Township  of  Barton  lying  east  of  the  line  between 
lots  14  and  15,  and  all  that  part  of  Hamilton  City  east  of  Hughson  Street. 

2.  The  whole  of  the  Township  of  Flamboro'  West. 

3.  The  whole  of  the  Township  of  Flamboro'  East. 

4.  The  whole  of  the  Township  of  Beverly. 

5.  The  whole  of  the  Township  of  Saltfleet. 
0.  The  whole  of  the  Township  of  Ancaster. 
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7.  The  wholu  of  the  Township  of  (llanford. 

^t.  The  whole  of  the  Township  of  Hinl)rool<. 

9.  All  that  part  of  the  Township  of  Harton  lying  west  of  the  lines  between 
lots  14  and  IT),  and  that  part  of  Hamilton  City  west  of  Iliighson  Street. 


* 


CouNiY  oi'  York. 

1.  The  City  of  Toronto  east  of  Vongc  Street,  at  date  of  14lh  Septemlicr, 
1^75  (i.e.,  nioor,  Sherhourne,  and  Howard  Streets  on  the  north,  the  Don  on 
the  east,  down  to  Queen  Street,  then  all  south  of  Queen  Street  as  far  as  Lee 
Avenue). 

2.  Concessions  /j  to  II,  inclusive,  of  the  Township  of  Markham,  and  con- 
cessions .')  to  10,  inclusive,  of  the  Townshij)  of  Whitchurch,  from  1  to  10, 
inclusive,  together  with  the  \illages  of  Markham  and  Stouflfville. 

3.  Concessions  1  to  4,  inclusive,  of  the  Township  of  Markham  ;  and  con- 
cessions 1  to  4,  inclusive,  of  the  Township  of  Whitchurch,  from  lot  1  to  10, 
inclusive  ;  and  concessions  1  to  4,  inclusive,  of  the  Township  of  Vaughan. 

4.  The  Township  of  Whitchurch  from  the  line  between  lots  10  and  11 
northward,  and  the  Township  of  East  (Jwillimbury. 

i">.  The  Townships  of  Georgina  and  North  Cwillimbury. 

<).  The  Township  of  King  and  the  incorporated  Village  of  Aurora. 

7.  Concessions  1  to  11,  inclusive,  of  the  Township  of  Vaughan. 

H.  All  that  portion  of  the  Township  of  York  lying  west  of  Yonge  Street, 
and  the  Township  of  Elohicoke. 

}>.  Township  of  .Scarboro,  and  all  thai  portion  of  the  Township  of  York 
which  lies  east  of  Vonge  Street  and  the  Village  of  Leslieville. 

10.  The  City  of  Toronto  west  of  Yonge  Street,  at  date  of  14ih  September, 
1S75  {i.e.,  Bloor  Street  on  the  north,  and  DufTerin  Street  on  the  west). 
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STATUTES  AM^:^4DIN(; 
THE  DIVISION    COURTS    ACT 

J'tissiu/  sinn'  the  J'ii/>liiatioii  of  ]'oliiinc  /. 


56  VICTORIA,  CHAPTER  15. 


An  Act  to  Amend  The  Division  Courts  Act. 

lA^sented  to  11  th  May,  1893.] 
1-JER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the    Legislative    Assembly    of    the    Province   of 
Ontario,  enacts  as  fol'ows  : — 

1.  Clause   (a)  of  sub-section  1  of   section  70  of  T/i^  i*'i\- stat-, 

*•  '^    '  c.  51,  s.  70, 

Division  Courts  Act  is  hereby  amended  by  adding  thereto 'J^'.^^.^^'j:^^^ 
the  words  following, "  and  also  in  any  such  personal  action  evtendect. 
if  all  the  parties  consent  thereto  in  writing  and  if  the 
amount  claimed  in  such  last  mentioned  personal  action 
does  not  exceed  $100." 

It  is  not  likely  that  this  section  will  be  found  of  any  great  utility.  In  the 
English  County  Courts  the  jurisdiction  is  unlimited  in  a  common  law  action,  with 
the  written  consent  of  both  parlies.  His  Honor,  Judge  Chalmers,  in  an  article 
entitled  "The  County  Court  System,"  3  L.(^.  R.  1,  said  at  p.ige  5 :  "The 
sensible  course  would  be  to  enact,  as  Lord  Hramwell  and  several  other 
witnesses  suggested,  that  the  plaintiff  might  bring  an  action  for  any  amount  in 
the  County  Court,  but  that  the  defendant  might,  as  of  right,  remove  it  into 
the  High  Court  if  the  sum  claimed,  or  interest  involved,  exceeded  a  specified 
amount.  Different  amounts  might  be  specified  in  different  classes  of  business. 
In  appearance,  this  would  be  a  small  change  from  the  rule  which  gives  unlimit- 
ed jurisdiction  with  the  written  consent  of  both  parties  ;  Init,  in  reality,  the 
change  would  be  considerable.  The  present  law  as  to  written  consents  is 
practi'-ally  a  deas^  letter.  When  the  parties  are  stripped  for  a  fight,  they  will 
not  shake  hands  over  the  tribunal." 

Personal  action.  —  Personal  actions  are  defined  in  vol.  1,  p.  I'l :  .w^-also 
Whidden  v.  Jackson,  IH  A.R.  440. 

2.  The   said    section  is  further    amended  by  adding  ^«g^j' ^'"^t- 
thereto  the  following  as  sub-section  (Irt)  : —  amended. 


.•'.7C. 
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(Irt)  Interest  accumulated  upon  anj-  claim  of  the 
class  mentioned  in  clause  (c)  of  the  precedinj; 
sub-section,  since  the  amount  or  balance  was 
so  ascertained  by  the  signature  of  the  defendant 
or  of  the  person  whom  he  represents  shall  not 
be  included  in  determining  the  question  of 
jurisdiction,  but  interest  so  accumulated  may 
be  recovered  in  a  Division  Court  in  addition 
to  the  said  claim,  notwithstanding  the  interest 
and  the  amount  of  the  claim  so  ascertained 
together  exceed  the  sum  of  $200. 

p'ornierly,  the  law  was  ihal  where  interest  would  bring  the  amount  over 
$200  the  excess  had  to  he  abandoned,  or  prohibition  would  be  awarded 
either  |/«^/^ri///fi  until  the  judgment  should  l)e  reduced  to  the  proper  amount, 
or  partially  as  to  the  excess  :  A'e  N'oung  v.  Morden,  10  P.  R.  27(>  ;  A'e  Klliott  v. 
Biette,  21  O  R.  o95. 

3.  In  any  case  where  no  dispute  is  entered  as  to  a 
portion  of  a  claim  sued  for  in  a  Division  Court,  or  where  a 
portion  of  the  claim  is  admitted  by  the  defendant,  the 
plaintiff  may,  at  his  option,  proceed  to  judgment  and 
execution  for  such  portion  without  prejudice  to  his  rights 
to  recovei  for  the  remainder  of  the  claim. 

This  section  has  also  been  embodied  in  rule  117  :  aee  iuitc  p.  70.  For  form 
of  judgment,  see  form  7H. 


• 
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57  VICTORIA.  CHAPTER  28. 

An  Act  to  Amend  The  Division  Courts  Act. 

{A^^ented  to  5th  May,  1894.] 
TTER  MAJESTY,  by  and  with  the  advice  and  consent 
of  the    Legislative  Assembly   of   the    Province    of 
Ontario,  enacts  as  follows  : — 

1,  Section  36  of  The  Division  Courts  Act  is  amended 
by  adding  thereto  the  following  as  sub-section  2  thereof: — 

(2)  In  the  case  of  any  such  covenant  requiring  periodi- 
cal renewal  to  keep  it  alive  and  in  force,  the  renewal 
receipt  granted  for  that  purpose,  shall  be  Hied  with  the 
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Clerk  of  the  Peace  in  whose  office  the  covenant  has  been 
Hied,  and  shall  be  attached  to  the  covenant  to  which  it 
refers.  The  Clerk  of  the  Peace,  for  receiving  and  filing 
the  said  receipt,  shall  be  entitled  to  receive  from  the 
Clerk  or  Bailiff  for  so  doing,  the  sum  of  fifty  cents. 

Covenant  requiring  periodical  renewal.— A  covenant  rcfiuirinfr 

periodical  renewal  is  a  bond  or  a  |)olicy  of  guarantee  of  any  incorfiorated  or 
joint  stock  company  empowered  to  grant  guarantees,  l)on(ls,  covenants,  or 
l)olicies  for  the  integrity  and  faithful  accounting  of  public  officers  or  other  like 
purposes.  Such  a  guarantee,  bond,  covenant,  or  policy  may  be  accepted  for 
a  Division  Court  clerk,  under  R.S.O. ,  c.  15,  s.  24  :  see  vol.  ],  p.  20. 

Limitation. — in  any  action  upcii  the  bond,  covenant,  or  recognizance  of 
suretyship,  no  damages  can  be  recovered  against  the  surety  except  as  to  matters 
and  causes  of  action  which  have  arisen  within  ten  years  next  before  the  com- 
mencement of  the  action  :  R.S.O.,  c.  15,  s.  27.  The  inspector  of  Division 
Courts  exercises  a  watchful  supervision  over  all  covenants,  and  clerks  and 
bailiffs  who  take  out  policies  in  guarantee  companies  must  be  careful  to  see 
that  the  renewal  receipt  is  punctually  fded,  as  required  by  this  section. 

2.  Snb-section    2   of  section   50   of  the    said    Act    is  Kev.  .stat., 

.  .  ,  ,       c.  51,5.50, 

amended  by  inserting  after   the   word   "being,"   m   thes-s'-^., 

,  amended. 

in  the  fourth  line  thereof,  the  words,  "  or  the  Inspector 
of  Division  Courts."' 

The  inspector  of  Division  Courts,  by  virtue  of  this  section,  becomes  ('.r 
offido  a  member  of  the  Board  of  County  Judges.  The  greater  familiarity 
which  the  inspector  has  of  the  workings  of  The  Division  Courts  Act  and  rules 
will  doubtless  make  him  a  valuable  mend)er  of  the  Board. 

3.  Section  '21)H  of  the  said  Act  is  amended  b\-  adding  ^ev.  stai., 

"  c.  51)  s,  29H, 

thereto  the  following  as  sub-section  5  thereof: —  amemieH. 

(5)  The    Inspector  of    Division    Courts   for   the    time [.""Pfnemi.'e" 
being  shall  be  a  member  of  the  said  Board.  judges'^ 

Board. 

4.  Section  144  of  the  said  Act  is  amended  by  striking  Re\- ^'"••. 

^*  -  '^  c.  51,  s.  144, 

out  all  the  words  after   the    word   "judgment,"   in    the  ="neniied. 
fourth  line,  and  inserting  in  lieu  thereof  the  words,  "  until  p^^^p^ne 
it  is  convenient  for  him  to  give  the  same,  when  he  shall ]{;^^,'^°/_^, 
forthwith  send  the  same  to  the  Clerk  of  the  Court,  who 
shall,  upon  the  receipt   thereof  by  him,  forthwith  enter 
the  judgment  and  notify  the  parties  to  the  suit  of  the 
same  ;  and    such   judgment    shall    be  as   effectual    as    if 
rendered  in  Court  at  the  trial." 

This  section  relieves  the  judge  of  the  necessity  of  naming,  at  the  time  of 
the  trial,  a  subscfiuent  day  and  hour  for  the  delivery  of  judgment  in  writing  at 
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Rev.  Stat., 
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the  clerk's  office.  This  section  is  somewhat  in  conflict  with  rule  161,  which 
was  passed  prior  to  this  statute,  but  diil  not  come  into  force  until  the 
1st  of  July,  1894.  Under  that  rule,  notice  of  the  proposed  time  of 
deliverinu  judgment  was  required  to  be  given  to  the  parties.  Under 
this  section,  such  will  be  unnecessary.  The  judge  may  simply  reserve  judg- 
ment and  send  the  same,  when  ready,  to  the  clerk,  who  is  bound  forthwith  to 
enter  judginent,  without  prior  notice  to  the  parties.  There  being  a  conflict 
Ijetween  the  rules  and  the  statutes,  the  question  arises  as  to  which  is  to  govern. 
The  rules  were  passed  on  the  26th  day  of  January,  1894,  and  approved  27th 
January,  1894,  but  were  not  to  come  in  force  until  the  1st  of  July,  1894. 
The  statute  was  passed  5th  May,  1894,  and  came  into  force  immediately. 
The  statute  being  inconsistent  with  the  rule  impliedly  repeals  the  same. 

In  Institute  of  Patent  Agents  v.  Lockwood,  (1894)  A.C.  347,  at  p.  360, 
Lord  Herschell  said  :  "No  doul)t  there  might  be  some  conflict  between  a  rule 
and  a  provision  of  the  Act.  Well,  there  is  a  conflict  some  times  between  two 
sections  to  be  found  in  the  same  Act.  You  have  to  try  to  reconcile  them  as 
best  you  may.  If  you  cannot,  you  have  to  determine  which  is  the  leading 
provision,  and  which  the  subordinate  provision,  and  which  must  give  way  to 
the  other.  That  would  be  so  with  regard  to  enactments,  and  with  regard  to 
rules  which  are  to  be  treated  as  if  within  the  enactment.  In  that  case, 
probably,  the  enactment  then  would  be  treated  as  the  governing  consideration, 
and  the  rule  as  subordinate  to  it." 

By  rule  276,  a>tU  p.  147,  the  trial  of  the  cause  is  not  concluded  until  judg- 
ment is  delivered. 

5.  Section  155  of  the  said  Act  is  amended  by  striking 
out  the  words  "  pay  to  the  Clerk  "  in  the  sixth  Hne 
thereof,  and  inserting  in  Ueu  thereof  the  words,  "deposit 
with  the  Clerk  towards  costs  in  the  cause,"  and  by 
inserting  between  the  word  "  expenses "  and  the  word 
"of,"  in  the  sixth  hne,  the  words  "attending  the 
summoning." 

In  Lewis  v.  Old,  17  O.K.  615,  it  was  said  that  fees  paid  for  the  expenses 
of  a  jury  were  not  taxable  against  the  opposite  party.  By  this  section  it  is 
intended  that  the  expenses  attending  the  summoning  of  a  jury  shall  be  costs 
in  the  cause,  and  shall  be  recoverable  by  the  successful  party. 

6.  Section  156  of  the  said  Act  is  amended  by  striking 
out  the  words  "  pay  to  the  Clerk  "  in  the  fourth  line 
thereof,  and  inserting  in  lieu  thereof  the  words, "deposit 
with  the  Clerk  towards  costs  in  the  cause,"  and  by 
inserting  after  the  word  "  expenses  "  and  before  the  word 
"of"  in  the  said  fifth  line  the  words,  "attending  the 
summoning,"  and  by  striking  out  the  word  "  pay  "  in 
the  eighth  line,  and  inserting  in  lieu  thereof  the  words 
"  deposit  with  the  Clerk." 

See  notes  to  section  5. 


!■■ 


■Mi 


EXECUTIONS    AGAINST    LANDS. 


379 


161,  which 
ce  until  the 
ed  time  of 
es.  Under 
jserve  judg- 
forthwith  to 
ig  a  conflict 
is  to  govern, 
iproved  27th 
July,  1894. 
mmediately. 
same. 

7,  at  p.  360, 
;lween  a  rule 
between  two 
cile  them  as 
i  the  leading 
give  way  to 
ith  regard  to 
In  that  case, 
onsideration, 

id  until  judg- 


y  striking 
;ixth  line 
"deposit 
and  by 
the  word 
ding    the 


the  expenses 

section  it  is 

hall  be  costs 


y  striking 
»urth  line 
/'deposit 
and  by 
;  the  word 
iding  the 
pay"  in 
;he  words 


7.  Section  168  of  the  said  Act  is  amended  by  adding  ^'g^j  ^^'"{;.v 
at  the  end  thereof  the  words  :  "And  each  juror  so  called"™'"'^'''- 
and  sworn  shall  be  paid  the  sum  of  ten  cents;  the  moneys 

so  paid  shall  be  taxed  as  costs  in  the  cause." 

Where  a  jury  is  properly  demanded  by  the  parties  and  duly  summoned,  the 
fees  are  paid  by  the  treasurer  of  the  county  :  st-e  section  72,  vol.  1,  p.  243. 

Where  a  jury  is  empanelled  by  order  of  the  judge,  the  fees  of  the  jury  are 
to  be  paid  by  the  clerk,  and  would  be  payable  by  the  plaintiff"  taxable  against 

the  party  ordered  to  pay  the  ci Hitherto  the  only  enactment  as  to  the 

fees  of  such  jurors  was  in  the  tariff  annexed  to  the  original  Division  Court 
Rules  of  1809.  Only  jurors  called  and  sworn  in  the  cause  will  be  entitled  to 
the  fee.  Qmrre :  Would  the  clerk  be  entitled,  under  section  54,  to  refuse 
to  call  the  jury  until  he  received  the  moneys  which  would  be  required  to  pay 
the  jurors?  It  would  seem  that,  as  the  jury  is  not  called  at  the  instance  of 
either  party,  no  procedure  for  the  collection  of  their  fees  is  provided. 

8.  Sections  223,  224,  225,  and  226  of  the  said  Act  are  Rev.  stai., 

/-    11  •  c.  51,  ss.  22S, 

repealed  and  the  following  provisions  substituted  there- 224. 205, 

^Qj-  • repealed. 

223. — (1)   In  case  an  execution    against   goods  is  re- Executions 

;     .  .  against 

turned  nulla  bona,  and  the  sum  remaining  unsatisfied  on'ands. 
the  judgment  under  which  the  execution  issued  amounts 
to  the  sum  of  $40,  the  party  in  whose  favor  the  judgment 
was  entered  may  sue  -^ut  an  execution  against  the  lands 
of  the  party  in  default,  and  the  Clerk  of  the  Court  in 
which  such  judgment  was  obtained  shall,  at  the  request 
of  the  party  prosecuting  the  judgment,  issue  under  the 
seal  of  the  Court  a  writ  of  execution  against  the  lands  of 
the  party  in  default  to  the  Sheriff  of  the  county  in  which 
the  said  return  of  nulla  bona  was  made,  or  to  the  Sheriff 
of  any  other  county  in  this  Province  in  which  lands  of 
the  party  in  default  are  situate  ;  and  the  said  Sheriff,  on 
receipt  of  such  execution,  shall  act  upon  the  same,  and 
it  shall  have  the  same  force  and  effect  against  the  lands 
of  the  party  in  default  as  if  the  said  writ  of  execution  had 
issued  from  the  County  Court. 

(2)  Until  such  judgment  is  fully  paid  and  satisfied,  the 
party  entitled  to  the  same  may  pursue  the  same  remedy 
for  the  recovery  thereof,  or  of  any  balance  due  thereon,  as 
if  the  judgment  had  been  obtained  in  the  County  Court. 
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(8)  The  Shcrift'  receiving  such  writ  of  execution  sliall 
make  a  return  thereof,  and  pay  any  money  made  thereon, 
to  the  Clerk  of  the  Court  out  of  which  such  execution 
issued. 

(4)  After  an  execution  has  issued  against  lands  under 
this  Act,  no  further  proceedings  shall  be  had  in  the 
Court  from  which  the  said  execution  issued,  without 
either  an  order  of  the  Judge,  or  unless  the  judgment 
creditor,  his  attorney  or  agent,  shall  make  and  tile  with 
the  Clerk  of  the  Court  from  which  the  said  execution 
issued  an  affidavit  stating  (1)  That  the  judgment  remains 
unsatisfied  in  whole  or  in  part;  (2)  The  amoimt,  if  any, 
which  has  been  paid  upon  said  judgment  :  (8)  That 
execution  against  lands  has  been  returned  unsatisfied,  or 
that  he  believes  the  judgment  debtor  has  not  sufficient 
lands  in  the  county  in  which  said  execution  against  lands 
was  issued  to  satisfy  the  said  judgment. 

(5)  No  execution  against  lands  shall  issue  to  the  Sheriff 
of  any  county  until  a  nulla  bona  return  has  first  been  made 
in  the  cause  by  a  Bailiff  of  the  Court  in  which  the  judg- 
ment was  recovered. 

(<))  The  execution  against  lands  'ssued  under  this  Act 

may  be  in  the  form  contained  in  schedule  D  to  this  Act. 

Transcripts  to  County  Court  abolished.- Hy  this  section,  no 

judgment  of  the  Division  Court  can  hereafter  lie  rtn'.oved  into  the  Count} 
Court.  Uncertainty  exists  as  to  the  ri^ht  to  sue  in  the  County  Court  or  the 
High  Court  on  a  Division  C'jurt  judgment :  S(Y  Berkeley  v.  Elderkin,  I  K.  &  li. 
805;  Austin  v.  Mills,  0  Ex.  -JHS  ;  Bailey  v.  Bailey,  VA  (,).  B.  D.  855  ;  R.  v. 
County  Court  Judge  of  Essex,  18  (^.  B.  D.  706;  Mcl'herson  v.  Forrester,  II 
U.C.K.  M02;  Donelly  v.  Stewart,  25  U.C.R.  :«»8;  .\ldrich  v.  Aldrich.2;iO.  R. 
;^7C;  2t  O.  R.  124.  .V.valso  vol.  1,  p.  5,  and  section  210,  vol.  1,  p.  201  ;  and 
while  the  point  remains  unsettled  the  position  that  a  Division  Court  judgment 
creditor  Occupies  is  not  at  all  enviable.  If  he  wishes  to  enforce  the  judgment 
in  a  foreign  court,  he  will  meet  with  two  objections  :  first,  the  judgment  is  not 
final  ;  second,  the  judgment  is  not  the  judgment  of  a  Court  of  Record.  An  to 
the  first  objection,  tlie  authorities  cited  above  f.ll  proceed  upon  the  want  of 
finality  of  a  Division  Court  judgment.  .Such  want  of  (inality  is  said  to  exist  on 
account  of  the  provisions  of  section  147  :  .f(V  vol.  1,  p.  215.  An  action  cannot 
be  brought  upon  a  foreign  judgment  for  the  recovery  of  a  debt  if  the  judgment 
does  not,  finally  and  conclusively  (subject  to  an  apjieal  to  a  higher  court), 
settle  the  existence  of  the  debt  so  as  to  become  res  judiiata  between  the  parties  ; 
Patrick  v.  Shcdden.  2  E.  c'i  B.  14;  Nouvion  v.  Freeman,  35  Chv.  Div.  704  : 
'A1  Chy.  Div.  244  ;  15  .\pp.  Cas.  1. 
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As  to  the  second  objection,  the  objection  would  not  be  of  any  weight  in  a 
British  tribunal  :  siy  Taylor  on  Evidence,  8th  ed.,  148(> ;  but  in  .some  coun- 
tries no  judgment  of  a  foreign  trii>unal  would  he  enforced  unless  it  were  the 
judgment  of  a  Court  of  Record. 

Equitable  execution. — in  the  Co'inty  Courts,  proceedings  by  way  of 
equitable  execution  against  lands  nol  subject  to  an  ordinary  writ  oi  fieri  faiias 
may  be  taken  according  toestablished  rules  :  see  C.  R.  1007  and  1008  ;  but  the 
rights  on  a  Division  Court  execution  are  not  clear.  If  the  judgment  debtor 
be  possessed  of  an  equity  of  redemption  in  lands  subject  to  two  mortgages, 
the  same  cannot  be  sold  under,  nor  will  it  be  bound  l)y,  a  writ  of  execution 
issued  pursuant  to  this  section  :  Samis  v.  Ireland,  4  A.  R.  1'22  ;  Kerr  v.  Styles, 
•20  (Jranl  ;300  ;  Johnson  v.  Hennett,  {»  I*.  R.  S37  ;  Peters  v.  Sumess,  13  I'.R. 
"235  ;  or  where  there  is  but  one  mortgage,  iiut  it  covers  lands  in  different 
counties :  Goold  v.  Rich,  4  Chy.  Chrs.  Ke])orts  87  ;  or  where  the  interest 
which  the  debtor  has  in  the  land  is  under  an  agreement  to  purchase  :  Ne 
I'riitie  v.  Crawford,  9  C.  L.T.  45.  It  is  true  that,  under  section  73  of  The 
Division  Courts  Act,  the  Division  Courts  are  to  grant  such  relief,  redress,  or 
remedy,  or  combination  of  remedies,  either  absolute  or  conditional,  as  might 
and  ought  to  Ije  done  in  a  like  case  by  the  High  C'ourt :  see  vol.  1,  pp.  88-98  ; 
;ind  that  by  section  304  of  the  Act  the  county  judges  may,  in  their  discretion, 
adopt  and  apply  the  general  princijiles  of  practice  in  the  High  Court.  In 
Wood  v.  Leatham,  (il  L.J.(^).li.  215,  it  was  said,  with  reference  to  section  1(14 
of  the  English  County  Courts  Act,  1888,  which  is  similar  in  this  respect  to 
section  i304,  that  the  practice  of  the  High  C'ourt  of  Justice  should  be  followed 
in  all  cases  where  the  same  is  not  inconsistent  with  the  provisions  of  the 
I'^nglish  County  Courts  Act.  The  rule  in  this  province,  however,  does  not 
appear  to  be  so  wide  :  sec  vol.  1,  ().  393,  and  cases  there  cited.  It  is  possible 
that  rules  1007,  1008,  1009,  1010,  1011,  and  1012  are  introduced  into  the 
|iractice  of  the  Division  Courts  by  virtue  of  sub-section  2  of  the  principal 
section,  under  which  the  judgment  creditor  is  entitled  to  pur.sue  the  same 
remedy  for  the  rec<ivery  of  the  judgment,  or  of  any  b.ilance  due  thereon,  as  if 
the  judgment  had  been  obtained  in  a  County  Court.  It  is  clear  that,  under  a 
judgment  obtained  in  a  County  Court,  proceedings  might  be  taken  as  ])rovided 
for  in  those  rules,  and  there  seems  to  be  no  reason  why  the  Division  Court 
remedies  should  not  be  pursued  in  the  same  manner  as  those  in  the  County 
Court.  In  a  matter  where  the  title  to  land  may  be  affected,  it  is  important 
that  these  doubts  should  be  removed.  If  the  judgment  cannot  be  sued  on, 
the  judgment  creditor  would  be  unable  to  reach  a.ssets  of  the  debtor,  which, 
otherwise,  would  be  liable,  except  by  the  adoption  of  the  principles  and 
practice  of  equitable  execution.  It  is  submitted,  therefore,  that  a  judgment 
creditor  who  finds  interests  in  real  estate  vested  in  his  debtor  which  hi.s 
execution  will  not  enable  him  to  sell  may  move  for  an  order  for  sale  thereof, 
and  may  file  a  lis  pendens  in  the  registry  office  upon  serving  the  notice  of 
motion,  and  such  registration  will  thereupon  have  the  efTecl  of  preventing  the 
<lel)tor  from  disposing  of  his  interest.  The  judge  may  then  direct  an  encjuiry 
as  to  the  interest  of  the  debtor,  and  on  such  interest  being  ascertained  may 
direct  a  sale,  or  he  may  direct  a  sale  in  the  first  instance. 

The  rules  referred  to  are  as  follows  : — 

1007.  Where  a  judgment  creditor,  or  a  person  entitled  to  money 
under  a  judgment  or  order,  alleges  that  the  debtor  or  person  who  is 
to  pay  has  made  a  conveyance  of  his  lands  which  is  void,  as  being 
■  made  to  delay,  hinder,  or  defraud  creditors  or  a  creditor,  it  shall  not 
be  necessary  to  institute  an  action  for  the  purpose  of  setting  aside 
such  conveyance,  but  a  motion  may  be  made  to  the  court  or  a  judge 
in  chambers  by  the  judgment  creditor,  calling  upon  the  judgment 
debtor  or  person  who  is  to  pay,  and  the  persons  to  whom  the  con- 
veyance has   been    made,  or  have  ac(|uired   any  interest  thereunder. 
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to  show  cause  why  the  land  embraced  therein,  or  a  competent  i-art 
thereof,  should  not  be  sold  to  realize  the  amount  to  be  levied  under 
the  executi(m  :  R.S.O.,  1877,  c.  4!),  s.  10. 

1008-  Where  a  jmlgnient  creditor  in  an  action,  or  a  person 
entitled  under  a  judgment  or  order  as  aforesaid,  alleges  that  the 
del)lor  or  person  to  pay  is  entitled  to  or  has  any  interest  in  any  land 
which,  under  the  former  practice,  could  not  be  sold  under  legal 
process,  but  could  be  rendered  available  in  an  action  for  equitable 
execution  by  sale  for  satisfaction  for  the  debt,  the  court  or  a  judge 
in  chambers  may,  upon  the  application  of  the  creditor,  call  upon  the 
debtor  or  person  who  is  to  pay,  and  the  trustee  or  other  person  having 
the  legal  estate  in  the  land  in  question,  to  show  cause  why  the  said 
land,  or  the  interest  therein  of  the  debtor  or  the  person  who  is  to  pay, 
or  a  competent  part  of  the  said  land,  should  not  be  sold  to  realize 
the  amount  to  be  levied  under  the  execution  :  R.S.O.,  1877,  c  49, 
s.  11. 

1009.  Upon  anyapplication  under  eitherof  thetwoprecedingrules, 
such  proceedings  shall  be  had,  either  in  a  summary  way,  or  by  the 
trial  of  an  ibsue,  or  by  an  action,  or  otherwise,  as  the  court  or  judge 
may  deem  necessary  or  convenient  for  the  purpose  of  ascertaining  the 
truth  of  the  matter  in  question,  and  whether  the  land  of  the  debtor's 
or  other  person's  interest  therein  are  liable  for  the  satisfaction  of  the 
execution  ;  but  if  in  a  case  in  a  County  Court  there  is  a  dispute  as 
to  material  facts,  and  the  value  of  the  land,  or  the  debtor's  or  other 
person's  interest  therein,  appears  to  be  over  $400,  the  court  or  judge 
shall  direct  a  trial  of  an  issue  in  the  High  Court,  and  may  name  the 
county  in  which  the  trial  is  to  take  place,  subject  to  any  order  that 
the  High  Court,  or  a  judge  thereof,  may  deem  fit  to  make  in  that 
behalf:  R.S.O.,  1877,  c.  49,  s.  12. 

1010.  In  County  Court  cases,  the  application  under  rules  1007 
and  1008  shall  be  made  to  the  County  Court,  or  to  a  judge  of  a 
County  Court,  or  the  county  or  union  of  counties  in  which  the  land 
to  which  the  application  relates  are  situated,  unless  the  saicl  court  or 
judge,  upon  the  hearing  of  the  application,  deems  it  more  convenient 
and  more  conducive  to  the  ends  of  justice  to  order,  and  orders,  that 
the  proceedings  to  be  had  and  taken  in  the  court  or  before  a  judge  of 
the  court  from  which  the  execution  issued  ;  in  which  case  the  clerk 
of  the  County  Court  of  the  county  in  which  the  land  lies  shall  trans- 
mil  the  papers  filed  with  him,  together  with  the  order  of  transference, 
to  the  clerk  of  the  county  from  which  the  execution  issued  :  R.S.O., 
1877,  c.  49,  s.  13 

1011.  Where,  in  a  summary  way,  or  upon  the  trial  of  an  issue, 
or  as  the  result  of  any  enquiries  under  the  four  preceding  rules,  any 
land,  or  the  interest  of  any  deljtor  or  other  pe/son  therein,  is  found 
liable  to  be  sold,  an  order  shall  be  made  by  the  said  court  or  judge, 
declaring  what  land  or  what  interest  therein  is  liable  to  be  sold,  and 
directing  sale  thereof  by  the  master,  according  to  the  usual  practice  : 
R.S.O.,  1877,  c.  49,  s.  14. 

1012.  Any  notice  of  motion  for  an  order  under  rules  1007, 1008, 
or  1010,  may  contain  a  descriptii)n  of  the  land  in  question,  and,  upon 
fding  the  same  with  the  proper  oflficer,  signed  by  the  solicitor  of  the 
ajiplicant,  a  certificate  of  /is  pendens  may  be  issued  for  registration, 
and  in  case  the  said  motion  is  refused  in  whole  or  in  part  a  certifi- 
cate for  registration  of  the  order  may  be  issued  :  R.S.O.,  1877,  c.  49, 
s.  15. 
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If  these  rules  should  not  be  applicable  an  action  for  equitable  execution 
would  be  necessary,  and  such  could  be  brought  only  in  the  High  Court  : 
Whidden  v.  Jackson,  18  A.  R.  439. 

The  execution  must  be  for  $40.— it  will  be  noticed  that,  for  some 
unaccountable  reason,  the  legislature,  in  the  same  session,  enacted  two  incon- 
sistent statutes  dealing  with  the  subject  of  Division  Court  executions  against 
lands.  Under  the  above  section,  the  amount  of  the  execution  must  be  $40. 
57  Vict.,  c.  26,  however,  enacts  as  follows  :  — 

3.  In  any  action  in  a  Division  Court  in  which  judgment  is 
recovered  for  the  sum  of  $40  or  upwards,  irrespective  of  costs,  a  writ 
or  writs  of  execution  under  the  seal  of  the  court  against  the  lands  of 
the  debtor  may  be  issued  by  the  clerk,  directed  to  the  sheriff  of  the 
county  or  counties  in  which  such  lands  are  situate,  and  the  same  shall 
have  the  same  force  and  effect  and  shall  be  executed  by  the  sheriff  in 
the  same  manner  as  executions  affecting  lands  heretofore  issued  from 
a  County  Court.  The  sheriff  shall  be  entitled  to  the  same  fees  upon 
any  such  writ  of  execution  issued  from  a  Division  Court  as  upon  writs 
of  execution  issued  against  lands  and  tenements  from  a  County 
Court  prior  to  the  passing  of  this  Act. 

It  will  be  noticed  that,  under  one  statute,  a  return  of  iitt//a  bona  is  a  con- 
dition precedent  to  the  issue  of  an  execution  against  lands.  Under  the  other, 
no  such  condition  is  imposed.  Under  one  statute,  the  sum  remaining  unsatis- 
fied on  the  judgment  must  be  $40,  inclusive  of  costs.  Under  the  other,  the 
original  amount  of  the  judgment,  irrespective  of  costs,  must  have  been  $40. 

Shall  have  the  same  force  as  if  issued  from  the  County 

Court.  —  Under  such  a  writ,  the  lands  of  the  debtor  in  the  county  to  ihe 
sheriff  of  which  the  writ  is  issued  will  be  bound  from  the  time  of  the  delivery 
of  the  writ.  The  judgment  creditor  will  at  once,  upon  such  delivery,  ol)tain 
a  charge  against  such  lands.  He  would  be  entitled  to  redeem,  and  would  be 
entitled  to  notice  of  the  exercise  of  a  power  of  sale  contained  in  a  mortgage  of 
the  lands  if  the  mortgagor  "or  his  assigns  "  were  entitled  to  such  :  Com- 
mercial Bank  v,  Watson,  5  U. C.L.J.  103;  Kc  Abbot  and  Medcalf, 
20  O.  R.  299. 

The  sheriff  could  sell  an  equity  of  redemption  in  lands,  and  also  any  con- 
tingent interest  therein,  under  sections  21-2.5  of  R.S  O.,  c.  04.  The  interest 
of  a  judgment  debtor  in  the  proceeds  of  lands  vested  in  trustees  would  not  be 
bound  by  such  an  execution  :  Re  Lewis  and  Thorne,  14  O.  R.  1.S3.  Such  interest 
could  be  reached  by  the  appointment  of  a  receiver  :  see  vol.  1,  p.  94. 

Pursue  the  same  remedies.  — The  judgment  creditor  is  not  entitled, 
after  the  issue  ot  a  writ  against  lands,  to  take  any  further  proceedings  in  the 
Division  Court  without  an  order  of  the  judge,  except  after  filing  the  affidavit 
mentioned  in  sub-section  4.  In  pursuing  the  same  remedies  for  the  recovery  of 
hisjudgment,  as  if  the  judgment  had  been  obtained  in  tlie  County  Court,  it  will 
frequently  become  necessary  for  further  proceedings  to  be  taken  in  the  Division 
Court.  No  proceeding  can  now  be  taken  upon  the  judgment  in  the  County 
Court.  Had  the  original  sections  provitling  for  a  transcript  to  such  Court 
remained,  proceedings  in  the  County  Court  might  have  been  taken  for 
examination,  attachment  of  debts,  or  other  purposes. 

Is  it  intended  by  the  section  to  take  away  the  right  of  the  judgment  creditor 
to  examire  the  judgment  debtor?  It  would  appear  that  no  such  examination 
could  take  place  without  a  special  order  of  the  judge,  or  after  an  affidavit  in  the 
terms  of  sub-section  4  had  been  filed. 


383 


% 


;i84 


TITI.K    OK    PURCHASER    UNDKR    KXECUTION. 


-IS:-'' 
■  ■  ..  1111 


if::,' 


Proof  of  title.— Hy  .17  Vict.,  c.  '2(i,  s.  4,  it  is  enacted  :- 

4.  Ill  pr()vin{{  title  under  a  sheriff's  conveyance  based  upon  an 
execulit)n  issued  from  the  Division  Court,  it  shall  hesufilicient  to  prove 
the  judj^ment  recovered  in  the  Division  Court,  without  proof  of  any 
prior  proceedings. 

Asa  general  rule,  all  circumstances  reijuired  by  the  statute  to  give  juris- 
diction must  appear  on  the  face  of  the  proceed inf^s,  or  by  reasonable  intend- 
ment :  sei'  cases  cited  vol.  1,  p.  54.  The  section  is  intended  to  avoid  the 
necessity  of  alleging  jurisdiction  and  proving  the  regularity  of  all  jiroceedings 
in  the  Division  Couri.  The  section  does  not,  in  terms,  make  the  judgment 
conclusive  of  the  juristliction  of  the  court,  and,  although  the  proof  of  the 
judgment  will  be  sufficient  to  prove  a  prima  facie  title  in  the  purchaser  from 
the  sheriff,  there  seeiiis  to  be  nothing  to  prevent  the  want  of  jurisdiction  or 
the  invalidity  of  the  Division  Court  judgment  from  being  set  up  by  a  person 
claiming  adversely  to  the  purchaser. 

By  57  Vict.,  c.  20,  s.  5,  it  is  enacted  :  — 

5.  All  provisions  inconsistent  with  this  Act,  contained  in  any 
former  Act,  or  in  any  rule  of  court,  are  repealed. 

Chapter  23,  although  passed  on  the  same  day,  may  be  said  to  be  a  former 
Act,  and  the  provisions  of  section  H,  where  inconsistent  with  the  provisions  of 
section  3,  chapter  20,  may  be  said  to  be  repealed  :  see  the  sections  discussed, 
14C.L.T.  209,  212. 

Nulla  bona  return.— It  will  be  noticed  that  sub-section  5  revives  the 
meaningless  practice  which  was  declared  to  be  unnecessary  in  Jones  v.  Paxton, 
19  A.  R.  103.  Although  a  debtor  may  not  reside  in  the  division  in  whicli 
judgment  is  recovered,  it  is  necessary  that  a  return  {t{  nulla  bona  be  made  by  the 
bailitTof  that  court.  A  return  of  nulla  bona  by  the  bailiff  of  a  court  to  which  a 
transcript  has  been  issued  would  be  insufficient. 

9.  Notwithstanding  anything  contained  in' this  Act,  or 
in  any  of  the  General  Rules  or  Forms  now  in  force,  or 
that  may  at  any  time  hereafter  be  in  force,  in  the  Division 
Courts  of  this  Province,  the  Lieutenant-Governor  in 
Council,  may  designate  and  appoint  the  place  within  any 
division  where  the  office  of  the  Clerk  of  such  division 
shall  be  situated. 

By  rule  145,  ante  p.  83,  the  clerk  of  every  Division  Court  is  required  to 
have  an  office  at  such  place  within  the  division  for  which  he  is  clerk,  as  the 
judge  shall  direct.  By  section  9  of  The  Division  Courts  Act,  vol.  1,  p.  (J, 
where  there  are  two  Division  Courts  in  any  city,  both  clerks  may,  with  the 
approval  of  the  Lieutenant-Governor  in  Council,  have  and  keep  their  offices  in 
the  same  division  in  such  city.  Hereafter  the  Lieutenant-Governor  in 
Council  will  have  power  in  all  cases  to  direct  where  the  office  is  to  be  situated. 
The  office  must  be  within  the  division,  except  in  cases  coming  within 
section  9  of  The  Division  Courts  Act. 

kl°pfby"''^       10.   The  books  to  be  kept  by  the  Clerk,  known  as  the 
.lerks.         Procedure  Book  and  Foreign  Procedure  Book,  may  be  in 

the  respective  forms  contained  in  schedules  B  and  C  to 

this  .\ct. 


Appointment 
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Forms  4  and  10  appcmleil  to  the  rules  are,  it  would  seem,  no  longer 
necessary  to  he  observed  hy  the  clerk,  l)ut  the  forms  in  schedules  H  and  C  to 
this  Act,  which  are  less  elaborate,  and  contain  in  one  column  a  complete 
record  of  the  proceeding's  in  the  court,  are  to  be  adopted  in  place  of  the  form-; 
|irovidv'(I  by  the  judges. 

11.  (1)  In  any  action  brouf,'lU  in  a  Division  Court  i.esof 
when  the  claim  sought  to  be  recovered  does  not  exceed  'i./iUitis"."" 
•SIO,  it  shall  not  be  necessary  that  the  Clerk  should  notify 
the  plaintiff  that  no  defence  has  been  entered,  nor  shall 
the  schedule  or  tariff  of  Clerks'  or  Bailiffs'  fees  now  in 
force,  or  that  at  any  time  hereafter  may  be  in  force,  appl)- 
to  or  be  taxable  in  any  such  action,  except  the  fees  for 
mileage  to  a  Bailiff,  the  fees  for  enforcing  a  warrant  of 
attachment,  warrant  against  the  body  or  writ  in  replevin, 
and  the  fee  allowed  by  item  number  twenty-four  of  the 
schedule  of  Clerks'  fees,  for  receiving  papers  from  another 
division  for  service,  enterijrtg  the  same,  handing  to  the 
Ikiiliff,  receiving  and  entering  his  return. 

('2)  Excepting  such  fees  as  are  hereinbefore  excepted,  c:ises«i,ere 
the  fees  taxable   to  and   to   be   received   by   the   several  involved 
Clerks  and  Bailiffs  of  the  Division  Courts  in  any  action  inthan$io. 
which  the  sum  sought  to  be  recovered  does  not  exceed 
SIO  shall  be  as  follows  : — 

(a)  To  the  Clerk,  for  all  services  rendered  b}- 
him  as  such  Clerk,  from  the  time  of 
entering  the  action  or  suing  out  a  judg- 
ment or  interpleader  summons  up  to 
and  including  the  entering  of  final 
judgment  or  final  order  on  any  such 
judgment  or  interpleader  summons  in 
case  the  action  proceeds  to  judgment 
or  final  order $1  25 

In  case  the  action  does  not  proceed 
to  judgment  or  final  order  the  fees 
heretofore  or  that  maj'  hereafter  be 
payable,  but  not  exceeding  in  the 
whole  the  said  sum. 

25 
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For  issuing,'  writ  of  execution,  warrant  of 
attachment,  or  warrant  for  arrest  of 
lielinquent  and  entering  the  return 
thereto  $     oO 

(b)  To  the  Baihff,  for  all  services  rendered  by 
him  as  such  Bailiff,  in  serving  the 
summons  and  making  his  return  thereof 
to  the  Clerk  of  the  Court,  or  any  other 
service  that  may  be  necessary  before 
judgment  is  entered  by  the  Clerk  or 
pronounced  by  the  Judge,  mileage  ex- 
cepted           -K ) 

For  enforcing  writ  of  execution,  schedule 
of  property  seized  or  attached,  bond, 
where  necessary,  and  all  other  necessary 
acts  done  by  him  after  seizure,  mileage 
excepted,  if  money  made,  or  case  settled 

after  levy 100 

Necessary  disbrrsements  incurred  in 
the  care  and  removal  of  property 
shall  be  allowed,  to  be  hrst  allowed 
by  the  Clerk,  subject  to  the  ap- 
proval of  the  Judge. 

Sought  to  be  recovered.— The  amount  for  which  the  claim  is  made 
governs  the  scale  of  costs,  not  the  amount  of  the  recovery.  Should  the 
plaintiff  seek  to  recover  more  than  $10,  and  succeed  for  $10  or  any  less  sum, 
it  would  he  a  proper  exercise  of  discretion  for  the  judge  to  compel  the  plaintiff 
to  pay  the  additional  fees. 

TariflFnot  to  apply. — Where  the  amount  of  the  claim  is  not  in  excess 
of  $10  the  tariff  of  fees  will  be  inapplicable,  except  the  following  items  :  — 

{a)  Bailiff's  fees: — Form  2,  items?,  H,  and  9  ;  item  7,  so  far  as  it  extends 
to  summons  in  replevin,  warrant  of  attachment,  or  warrant  against  the  body. 
(/')  Clerk's  fees  :— Item  28  (formerly  item  24),  which  is  as  follows  :— 
Receiving  papers  from  another  division  for  service  ;  entering  the  same  ; 
handing  to  the  bailiff;  receiving  and  entering  his  return  and  transmitting  the 
same  (if  return  made  promptly,  not  otherwise),  30  cents. 

Notice  that  no  defence    entered.— The   concluding   clause  of 

rule  102,  ante  p.  92,  is  abrogated  as  to  suits  where  the  amount  sougiit  to  be 
recovered  is  under  $10. 

Fees  chargeable. — The  fee  of  $1.25  would  appear  to  be  chargcalile, 
first,  for  all  proceedings  to  final  judgment;  secondly,  if  a  seizure  is  made  and 
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the  goods  are  rlaimcd  and  an  interpluader  summons  issues  and  proceeds  to 
a  judgment,  a  similar  fee  of  $1.'J">  would  be  taxable  to  the  clerk  ;  thirdly,  if 
a  judgment  summons  issues  and  proceeds  to  an  order,  a  furtiier  fee  of  $1.25 
would  be  taxable  to  the  clerk.  A  clerk  may  also  charge  a  fiirthi'r  fee  of 
'lO  cents  for  the  enforcement  of  the  judgment  or  order  maile  in  such  pro- 
ceedings. 

The  total  fees  chargeable  in  such  actions  would  appear,  therefore,  to  be  as 
follows :  — 

(1)  Proceedings  up  to  and  inclusive  of  judgment. 

Clerk $  l.'JS 

Hailiff  serving  summons,  return,  service  of 

subpirna,  calling  case,  etc .40 

Clerk's  fees  on  execution .oO 

Bailiffs  fees  enforcing  execution 1 .00 

Mileage,  12  cents  per  mile. 

i'ossession,  money,  etc.    Amount  actually 

disbursed    to    be   allowed     by   clerk 

subject  to  approval  of  judge. 

(2)  Judgment  summons,  clerk's  fee  : 1 .2;! 

Warrant  for  arrest  and  return .oO 

HailitT's  fees .40 

Mileage,  12  cents  i)er  mile. 
(.S)  Interpleader,  clerk's  fees 1.2.') 

Bailiffs  fees ,40 

Mileage,  12  cents  per  mile. 

Keeping    jiossession    of    goods,    amount 
actually  disbursed. 

Costs  of  sale,  in  the  event  of  a  sale  bemg 
necessary  on  an  interpleader  under 
rule  S7,  are  not  provided  for  ;  but  it  , 
woidd  seem  thai  they  could  not  ex- 
ceed $1.00  by  analogy  to  the  item 
for  enforcing  writ  of  execution. 

12.  When  it  is  by  The  Division  Courts  Act  provided 
that  a  claim  may  be  entered,  or  an  action  brought,  or 
that  any  person  or  persons  may  be  sued  in  any  Division 
Court,  such  action  may  be  brought,  notwithstanding  that 
the  residence  of  the  defendant  is,  at  the  time  of  bringing 
the  action,  out  of  the  Province  of  Ontario,  and  such 
action  may  be  brought  in  the  Division  Court  in  which  the 
cause  of  action  irose,  and  continued  to  completion  in  as 
full  and  effectual  a  manner  as  might  have  been  the  case 
if  the  defendant  resided  in  the  Province. 

Where  the  cause  of  action  arose.— it  would  appear  that  an  action 
cannot  be  brought  against  a  non-resident  of  Ontario  except  in  a  case  where 
the  cause  of  action  wholly  arose  within  the  limits  of  some  Division  Court  in 
the  province  :  scf  vol.  1,  pp.  109-111.  If,  however,  a  non-resident  is  a 
corporation,  firm,  or  individual,  and  has  an  agent  with  an  office  as  such  agent 
within  any  division,  the  summons  may  be  served  on  the  agent  whose  office 
or  place  of  business,  as  such,  is  either  within  the  division  in  which  the 
summons  or  process  issued  or  is  nearest  thereto:  .f^f  section  101,  vol.  1,  p.  136. 
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May  sue  in  any  Division  Court.— The  introductory  i)art  of  this 

section  is  somewhat  unfortunately  expressed.  It  is  not  provided  anywhere  in 
The  Division  Courts  Act,  except  sections  H/)  and  !tl,  that  "  a  claim  may  he 
entered  or  an  action  brought,  or  that  any  person  or  persons  may  he  sued  in 
any  Division  Couri.''  Those  sections  refer  to  cases  which  cannot  he  hrouf^ht 
within  the  present  section.  It  is,  no  doubt,  intended  to  provide  that  where 
any  claim  is  of  the  jiroper  competence  of  a  Division  Court,  but  the  defendant 
resides  out  of  the  province,  an  action  may  be  brought  against  him  in  the 
division  in  which  the  cause  of  action  arose. 

If  the  defendant  is  a  corporation  having  its  head  office  out  of  the  province, 
and  the  cause  of  action  arose  partly  in  one  division  and  partly  in  another,  the 
action  may  be  i)rought  in  either  division  :  .rtr  section  H4,  vol.  1,  p.  IKi. 

Under  '.he  present  section  no  power  is  conferred  upon  a  judge  to  authorize 
the  action  to  be  brought  in  any  division  other  than  that  in  which  the  cause  of 
action  arose.  If  the  cause  of  action  did  not  wholly  arise  within  any  one 
division,  and  an  action  should  be  brought  against  a  non-resident,  the  court 
would  have  no  jurisdiction.  It  is  doubtful  wliether  it  would  be  necessary  in 
such  a  case  for  the  defendant  to  file  a  notice  dis|)Uting  the  jurisiliction  under 
section  17<>.  In  Knight  v.  Medora,  14  A.  K.  112,  I'atterson,  J.  A.,  said, 
]i.  11,'i :— "  I  am  satisfied,  however,  that  section  14  (now  section  170)  deals  only 
with  the  question  of  jurisdiction  as  between  one  Division  Court  and  another." 

Osier,  J. A.,  said,  p.  IIG  : — 

"The  section  did  not  operate  to  give  jurisdiction  in  default  of  notice  in 
ca.ses  in  which  The  Division  Courts  Act  declares  that  those  courts  shall  not 
have  any  jurisdiction,  among  which  is  an  action  in  which  the  title  to  any 
corporeal  or  incor[)oreal  hereditament  shall  be  brought  in  fjuestion."  The 
court  followed  AV  Mead  v.  Creary,  H"2  C.  I'.  1,  in  which  it  is  said  that  the  notice 
mentioned  in  the  section  is  only  re(|uired  when  a  suit,  otherwise  of  the  proper 
competence  of  the  Division  Court,  has  been  brought  in  the  wrong  division, 
and  that  the  section  did  not  operate  to  give  jurisdiction  in  default  of  notice  as 
to  causes  of  action  over  which  The  Divisifm  Courts  Act  expressly  enacts  that 
those  courts  shall  not  have  any  jurisdiction,  i^e  also  the  cases  cited,  v;)l.  1, 
p.  '2-"i-  All  the  cases  that  have  arisen  may  be  supported  upon  the  princijile 
that  the  notice  is  only  necessary  in  cases  in  which  the  consent  of  parties 
could  not  give  the  court  jurisdiction,  and  that  it  is  not  necessary  in  any  case 
where  the  parties  could  by  consent  give  such  co'.irt  jurisdiction.  The  failure 
to  give  notice,  as  recpiired  by  the  Act,  may  thus  be  construed  as  consent  to 
jurisdiction.  It  is  clear  that  if  a  defendant  resident  out  of  the  jurisdiction, 
and  over  whom  the  court  would  not  otherwise  have  jurisdiction,  ap]iears  and 
defends  an  action,  such  appearance  is  a  waiver  of  any  objecticjn  to  the  juris- 
diction, and  a  judgment  recovered  against  him  in  any  such  action  is  binding 
upon  him:  Warrener  v.  Kingsmili,  H  U.C. R.  407;  Burn  v.  liletchcr, 
)i:i  U.C.  K.  '28  ;  A'e  (juy  v.  G.T.  R.  Co. .  10  P.  R.  372  ;  Heaty  v.  Cromwell,  J>  1'.  R. 
o47;  Sears  v.  Meyers,  lH  i'.R.  3H1,  4")(i ;  but  if  the  defendant  was  not,  at,  or 
during  the  time  proceedings  were  taken  to  recover  the  judgment,  a  resident 
of  or  domiciled  within  the  province,  and  <lid  not  appear  tlierein,  the  judgment 
would  probably  have  no  cfiect  outside  of  the  province  :  Schibsby  v.  Westenholz, 
L.R.  ()(^).H.  ir>i)  ;  McLean  v.  Shields,  !>  O.K.  <)'.)!»  ;  but  if  by  agreement  he 
had  submitted  himself  to  the  courts  of  this  province,  the  judgment  would  be 
binding  upon  him  :  Co])in  v.  Adamson.  L. R.  !)  I')x.  'M'>  ;  1  Ex. I).  17. 

Garnishment  proceedings.— There  would  seem  to  be  no  power  to 
issue  a  garnishee  summons  before  judgment  where  the  garnishee  did  not 
reside  within  the  division  in  which  the  cause  of  action  arose,  and  where  the 
primary  debtor  resided  out  of  Ontario,  unless  the  provisions  of  section  Htl 
would  be  applicable.  There  seems  to  be  no  power  to  take  garnishment 
proceedings  against  a  garnishee  resident  out  of  Ontario,  except  when  the 
garnishees  are  a  body  corjiorate  not  having  their  chief  place  of  business  within 
the  jirovince,  when  proceedings  may  be  taken  under  sections  182  and  18r>, 
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13,   Tlii^  service  of  the  summons  in  any  such  case  mays 


ervii  e  of 

Mimnwms  on 


be  made  by  a  IJaihff  of  the  Comt  out  of  which  it  is  issued,  non 
or  by  some  competent  person  who  may,  either  before  or 
after  the  service,  be  approved  by  the  Judf,'e  or  the  Clerk 
of  the  Court  for  that  purpose;  but  such  summons  shall 
be  served  at  least  fifteen  days  before  the  return  day 
thereof. 

Service  of  Summons.  — it  would  seem  that,  under  this  section,  there 
is  no  method  by  wliich  a  bailiff  can  be  restrained  from  i^oint;  out  of  the  juris- 
diction to  serve  a  summims  and  chart^inj^  1'2  cents  mileage  for  expenses,  under 
item  7  of  the  Tariff  of  Jjailiff's  ]'"ees.  There  does  not  seem  to  be  any  reason 
why  the  k-i^islatuie  should  jirovide  that  the  service  sliould  be  made  by  any 
particular  person.  So  lon^  as  a  literate  person  makes  the  service,  and  the 
same  is  propeily  proved,  the  service  should  be  valid.  It  is  not  necessary  in 
other  tribunals  that  service  should  be  made  by  an  officer  of  the  ccnirt,  or  by  a 
person  who  is  approved  i)y  the  judge  or  other  officer.  Section  12  would 
authorize  service  to  be  made  in  any  foreign  country,  no  matter  how  far  dis- 
tant, on  a  defendant  who  had  never  been  resident  within  this  province,  Init 
who,  for  instance,  had  entered  into  a  contract  through  an  agent  whoha])pened 
to  be  within  tl'.e  limits  of  the  Division  (Jourt  in  wliich  the  action  was  brought, 
which  contract  the  defendant  failed  to  jierform.  Hy  section  .'51  of  The  Division 
Courts  Act,  a  bailiff  cannot  be  compelled  to  travel  beyond  the  limits  of  his 
division  to  effect  service.  It  is  true  that,  by  the  same  section,  it  is  prrjvided 
that  he  shall  not  be  allowed  to  charge  mileage  for  any  distance  travelled 
beyond  the  limits  of  his  county,  but  that  provision  wotdd  seem  to  be  incon- 
sistent with  the  express  terms  of  this  section.  It  would  have  been  more  con- 
venient if  the  section  had  provided  thai  the  service  should  be  n.a<le  as  the 
judge  or  clerk  might  direct. 

Substitutional  service.  There  would  appear  to  be  no  ailditional 
power  conferred  by  this  or  the  foregoing  section  to  order  substitutional  service, 
and  such  service  could  not  be  ordered  in  any  case  in  which  it  has  hitherto 
been  improjier  under  section  KK)  :  sre  vol.  I,  p.  l.Sli. 

At  least  fifteen  days. — The  wide  terms  of  section  I'J  were  apparently 
overlooked  in  franiing  this  section.  The  service  might  be  made  in  .Africa,  and 
to  allow  only  fifteen  ilays  would  plainly  be  insufficient.  It  should  have  been 
provided  that  the  return  day  of  the  summons  should  be  lixed  by  the  judge. 

Wiien  defendant  a  foreigner.— Service  of  process  ujion  a  defendant, 
who  is  not  a  liritish  subject,  in  a  foreign  country  may  involve  unpleasant 
ipiestions  :  Cookney  v.  Anderson,  1  D.J.  iv:  S.  .S().">.  The  Consolidated  Rules 
provide  that  notic,  of  the  writ,  and  not  the  writ  itself,  liall  be  served  :  see 
Heddington  v.  Ueddington,  1  i'.I).  4-J(l ;   Ilenderdson  v.  Hall,  K  I'.R,  :\r,:\. 


14.  The  necessary  affidavit  of  service,  if  not  made  '''^"?'" 
before  a  Division  Court  Clerk,  or  a  commissioner  for 
takinj,'  affidavits  in  the  Province,  may  be  sworn  before 
any  notary  public  in  the  country  in  which  such  service 
has  been  made,  and  such  affidavit  shall  be  held  to  be  as 
effectual  as  if  made  by  a  Ikiiliff  of  the  Court,  before  the 
Clerk. 
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REMOVAL    HV    CERTIORARI. 

Notary  Public. — The  reason  for  restricting  the  authority  of  per.sons  to 
take  atlidavits  of  service  out  of  the  jjrovince  to  notaries  pubhc  is  difticult  to 
ascertain.  The  provisions  of  section  148  authorize  the  making  of  aftidavits 
before  other  persons  than  those  herein  enumerated,  and  section  ;)4  of  R.S.O., 
c.  (11,  provides  that  oatlis,  aftidavits,  affirmations,  or  declarations  may  be 
administered,  sworn,  affirmed,  or  made  out  of  the  I'rovince  of  Ontario,  before 
numerous  persons  other  than  notaries  public,  and  that  the  same  for  the  pur- 
pose (jf  and  in  or  concerning  any  cause,  matter,  or  thing  depending  or  in  any 
wise  concerning  any  proceeciings  in  any  court  in  this  province  shall  be  valid 
and  effectual.  The  result  is  that  any  affidavit  for  use  in  a  Division  Court, 
except  an  affidavit  of  service  of  summons  in  a  foreign  country,  is  good  if  made 
before  any  of  the  persons  enumerated  in  R.S.O. ,  c.  (51,  s.  34,  while  such  an 
attidavit  of  service  is  good  only  when  sworn  before  a  notary  public  in  such 
country,  or  before  a  Division  Court  clerk,  or  a  commissioner  for  taking  affidavits 
in  this  province. 

15.  Section  235  of  The  Division  Courts  Act  is  amended 
by  striking  out  the  word  "either"  in  the  11th  Hne 
thereof;  and  the  said  section  is  further  amended  by 
striking  out  all  the  words  between  the  word  ''diiected  " 
in  the  12th  line  of  the  sa'd  section  and  the  word 
"  requiring  "  in  the  14th  line  thereof. 

Judgement  summons. — The  effect  of  this  section  is  to  require  all  judg- 
ment summonses  to  be  served  personally  upon  the  person  to  whom  the  same 
is  directed. 

16.  Where  it  appears  in  an  action  otherwise  of  th-^ 
proper  competency  of  the  Division  Court  that  such  Court 
has  not  cognizance  thereof  from  the  title  to  land  being 
brought  in  question  or  from  the  validity  of  a  devise, 
bequest,  or  limitation  under  a  will  or  settlement  being 
disputed,  the  action  shall  not  on  that  account  be  dis- 
missed, but  may,  by  writ  of  certiorari,  be  removed  from 
the  Division  Court  into  the  High  Court  upon  such  terms 
as  to  payment  of  costs  or  other  terms  as  the  Judge  mak- 
ing the  order  thinks  fit. 


not  follow  the  language  of  ^A 


It  is  difficult  to  see  why  this  section  did 
N'ict.,  c.  14,  which  is  as  follows:  — 

1.  Wlien  it  appears,  at  any  stage  of  an  action  lirought  in  the 
County  Court,  that  such  court  has  not  cognizance  thereof  from  any 
cause,  a  judge  of  the  High  Court,  or  a  judge  of  the  County  Court, 
before  whom  the  action  is  pending,  may  order  the  action  to  be  trans- 
ferred to  the  High  Court,  and  the  proceedings  thenceforward  shall  be 
as  provided  by  sections  23,  'Jo,  and  38  of  The  County  Courts  Act  in 
all  like  cases. 

The  jiresent  section  is  more  like  section  "23   of  The  County  Courts  Act 
(R.S.O.,  c.  47),  which  was  found  to  be  too  restrictive  in  County  Courts.    The 
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present  section,  moreover,  is  defective  in  not  jiroviding  for  cases  in  which  the 
right  or  title  to  any  incorporeal  hereditament  or  any  toll,  custom,  or  franchise 
comes  in  question.  By  section  69  of  The  Division  Courts  Act,  vol.  1,  i).  54, 
the  jurisdiction  in  such  cases  is  ousted.  The  'term,  "  title  to  land,"  is  not 
used  in  the  Act.  There  can  be  no  reason  for  drawing  a  distinction  between 
the  title  to  a  corporeal  and  the  title  to  an  incorporeal  hereditament.  If  the 
parties  in  the  one  case  have  the  right  to  a  CiTtiomri,  they  should  have  it  in 
the  other.  As  to  when  the  title  to  land  comes  in  cpieslion,  see  vol.  1,  pp.  (W, 
C9,  and  70. 

Action  should  not  be  dismissed.— in  cases  where  the  court  has  no 
jurisdiction,  it  also  has  no  power  to  dismiss.  The  duty  of  the  judge  is  simply  to 
stop:  Hodgson  v.  Graham,  20  U.C.R.  127  ;  Lawford  %'.  Partridge,  1  II.  &  N. 
<12l  :  sec'  vol.  1,  pp.  7()-!)0. 

Writ  of  certiorari.  — The  writ  of  certiorari  was  abolished  by  C.  R.  1140, 

which  came  into  force  in  1888.     An  order  is  now  issued  instead  of  the  writ. 

Motion  for  certiorari. — The  motion  for  certiorari  must  be  to  a  Judge 
in  Chambers,  except  by  consent  of  the  parties,  when  it  may  be  made  before  the 
Master  in  Chambers:  see  C.R.  30,  as  amended  by  C. R.  1287  (17). 

For  form  of  ahldavit,  see  additional  form  ?A\. 

For  form  of  order,  see  additional  form  348. 


bein^ 


17.    Section  177  of  the  said  Act  is  amended  by  adding 
thereto  the  following  sub-section  : —  j^^^,  ^^^^ 

c.  51,s.l77, 

(2)   If  the  debt  is  alleged  or  adjudged  to  be  due  by  an^'"^"*^^'" 
unmarried  person  having  no  family  depending  on  him  for  j^gi^j^^j^j^,^ 
support,  a   statement    to   that   effect   shall   be   upon   or  J',|]J^^j;'^'^'' 
annexed  to  the  summons  served  on  the  garnishee  ;  and  in 
the  absence  of  such  statement,  such  unmarried  person 
may  be  presumed   by  the   garnishee  to  have   a  family 
depending  on  him  for  support. 

I'or  form  ot  memorandum,  see  additional  form  25(),  ante  p.  308. 


Wages  to  be  exempt. —  If  no  such  memorandum  is  endorsed  upon  the 
summons,  the  wages  of  the  primary  debtor,  to  the  extent  of  $2"),  will  be 
exempt  from  garnishment,  under  section  174  of  the  Act,  and  the  garnishee 
may,  notwiths'.anding  the  service  of  the  summons,  pay  such  wages  to  the 
primary  debtor.  If  the  notice  is  endorsed,  it  will  be  necessary  for  the  garni- 
shee to  retain  the  wages,  either  until  the  hearing  of  the  summons,  or  until  an 
(zider  is  made  discharging  the  wages  from  the  attachment.  If  the  endorse- 
ment should  he  false,  the  priniary  debtor  might  move,  under  section  195,  for 
an  order  that  the  money  or  debt  be  discharged  from  the  claim  of  the  primary 
creditor.  If  it  clearly  appeared  to  the  judge,  upon  the  return  of  such  motion, 
that  ihe  primary  debtor  either  was  married,  or,  if  not  marrietl,  had  a  family 
ilepending  on  him  for  support,  he  would  be  justified  in  discharging  the  money 
from  the  claim  of  the  primary  creditor. 
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';3. 


of'|^nish'e°e'!  18.  I"  cascs  in  which  judgment  shall  be  recovered 
against  a  garnishee  under  sections  184  or  187  of  the  said 
Act,  such  garnishee  shall  be  liable  to  be  examined  as  a 
judgment  debtor  under  sections  235  to  248  inclusive  of 
the  said  Act. 

In  Re  Ilanna  v.  Coulson,  23  O.K.  4{)8,  it  was  held  that  a  garnishee 
against  whom  juclgnient  had  been  obtained  was  not  a  defendant  within 
section  235  of  the  Act.  An  appeal  was  taken  from  this  decision,  and  has  been 
argued  and  stands  for  judgment.  Hereafter  the  power  to  examine  such  a  judg- 
ment debtor  will  i)e  clear.  It  might  have  been  better  to  have  amended 
sections  '285  to  '248  by  inserting  the  words  "judgment  debtor"  in  place  of  the 
word  "  defendant  "  wherever  it  appeared  in  those  sections.  Those  sections 
are  penal  in  their  nature,  and  when  taken  in  conjunction  with  the  present 
section  wdl  be  strictly  construed.  The  present  section  merely  declares  that 
the  garnishee  shall  be  liable  to  be  examined.  It  does  not  in  terms  confer  the 
right  of  committal,  nor  the  right  to  order  the  payment  of  the  debt  by 
instalments.  It  will  probably  be  found  that  the  present  section  is  insufticienl 
to  subject  a  garnishee  to  all  the  consequences  of  non-payment  of  a  judgment 
which  an  ordinary  judgment  debtor  is  subject  to  under  the  sections  referred  ic 


Rev.  Stat, 
c.  51, 
amended. 


19.  The  said  Act  is  amended  by  adding  thereto  the 
schedules  to  this  Act  as  schedules  B,  C,  and  D. 

.Schedules  H  and  C  are  inconsistent  with  and  practically  supersede 
forms  4  and  '20. 

Execution  against  lands. — The  form  of  execution  against  lands  pro- 
vides that  it  shall  be  returnable  immediately  after  the  execution  thereof.  A  writ 
of  execution  against  lands  has  hitherto  been  returnable  immediately  after  the 
expiration  of  twelve  months  from  the  sheriff's  receipt  thereof.  By  C.  R.  901, 
it  is  provided  that  the  sheriff  shall  not  expose  the  lands  for  sale  under  a  writ 
against  lands,  or  sell  the  same  within  less  than  twelve  months  from  the  day 
on  which  the  writ  against  lands  is  delivered  to  him.  Under  a  writ  against 
lands  from  the  County  Court,  the  sheriff  would  be  bound  by  this  ride.  A 
writ  from  a  Division  Court  is  to  have  the  same  force  and  effect  as  if  issued 
from  the  County  Court.  It  would  seem,  therefore,  that  no  sale  can  be  made 
until  the  expiration  of  twelve  months  from  the  delivery  of  the  writ  to  the 
sheriff. 
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Ensuing  Sittings 
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the 


day  of 


180 


of 


No.  or 

initial  letter 

of  item  of 

tariff-. 

Bailift". 

Clerk. 

$ 

Received    particulars  of 
plaintiff's  claim  (          ) 
for  $         ,  and  $ 
towards  costs 

Issued  (         )  summons  to 

Summons  ret'd.     Ser\  id 
the            day  of 
189     ,  by        miles, 

The     defendant     having 
been  served  with  special 
summons  and  i)articu- 
lars  of  claim,  and  not 
disputing  the  same, 

it  is  adjudged  that  the 
plaintiff  recover  $ 
for  debt,  and  $ 
for  costs. 

" 

Clerk. 
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FORM    OK    EXECUTION    AGAINST    LANDS. 


No. 
18J) 


SCHEDULE  C. 
(Section  lo.) 
Foreign  Prockdi're  Book. 
'  ivision  Court  of  the 


Recent  vl  uiii  mons  from 

Division  Court, 

County  of 

Rec. 

Issued  summons  to  B.iiliff 

Mi. 

Summons  ret'd.     Served  the 

day  of 

by 

Post. 

■ 

Ret'd  to  Clerk  of 

Division  Court, 

County  of 

Bailiff's  fees. 

Miles. 

Ser. 

Att. 

f 


A. 

■  \ 

■M 

I 

..n, 


'    ,  SCHEDULE  D. 

(Sec/ ion  S.) 
Execution  against  Lands. 
In  the  Division  ('ourt  of  the  Count        of 

Between  A B ,  Plaintijf, 

and 
C . . . .  D . . . . ,  Defendant. 

Whereas,  on  the  day  of  ,  A.D.  18     ,  the  plaintiff  duly  recovered 

in  the  said  court,  holden  in  and  for  said  division,  judgment  against  the  de- 
fendant for  $  for  debt,  and  $  for  costs  of  suit,  which  remain  unsatisfied 
(w/ien  judgment  has  been  revived.,  add.,  "and  on  the  day  of  ,  A.D.  IS  , 
the  said  judgment  was  duly  revived  ")  :  You  are  hereby  required  to  levy  of 
the  lands  and  tenements  of  the  defendant  in  the  said  Count       the  said 

moneys,  amounting  together  to  the  sum  of  $  and  interest  thereon  at  the 

rate  of  six  per  cent,  per  annum,  from  the  day  of  ,  A.D.  18     , 

together  with  your  own  fees,  poundage,  and  incidental  expenses  ;  so  that  you 
may  have  the  same  immediately  after  the  execution  hereof,  and  pay  the  same 
over  to  the  clerk  of  this  court  for  the  plaintiff. 

Given  under  the  seal  of  the  court  this  day  of  ,  A.D.  18     . 

Z....  Y 

Clerk. 

ToV....  W 

Sheriff  of  the  Count      of 


Rules  oi-  thi":  High  Court  ov  Justice 
Rhficrrinc;  to  Division  Courts. 


1370.  Rule  11(58  is  amended  by  adding  thereto  the 
following  clause  : — 

(4)  "Where  the  amount  of  the  •  xecution  or  the  value 
of  the  goods  does  not  exceed  $100  the  issue  may  be 
directed  to  be  tried  in  the  Division  Court,  and  thereafter 
all  proceedings  shall  be  carried  on  in  said  Court." 

1371.  Rule  1104  is  amended  by  inserting  after  the 
words  "  County  Court"  the  words  "  or  Division  Court, 
as  the  case  maybe." 

1372.  Rule  1165  is  amended  by  inserting  after  the 
word  "  Court "  wheresoever  it  occurs  the  words  "  or 
Division  Court." 

The  rules  which  are  amended  are  those  relating  to  interpleader  pro- 
ceedings, and  the  intention  of  the  amendments  is  to  authorize  the  judges  of 
the  High  Court  and  County  Courts  to  direct  an  issue  to  he  tried  in  the  Division 
Court  in  all  cases  of  interpleaders  by  a  sheriff  or  other  officer,  on  an  execution 
issued  out  of  the  High  Court  or  a  County  Court.  The  judges  of  the 
High  Court  have  no  power  to  make  rules  with  reference  to  the  jurisdiction 
on  the  practice  or  proceedings  in  a  Division  Court.  Their  powers  are  con- 
ferred by  The  Judicature  Act,  R.S.O.,  c.  -44,  s.  10"),  and  The  County  Courts 
Act,  K.S.O.,  c.  47,  s.  ")4.  There  is  no  statute  giving  the  Division  Court 
jurisdiction  to  try  issues  sent  from  the  High  Court  or  a  County  Court.  The 
rules  of  the  Supreme  Court  are  of  no  force  unless  they  come  within  the  terms 
of  the  statute  conferring  the  power  to  make  them  :  Institute  of  I'atent  Agents 
V.  Lockwood,  (1H94)  A.C.  S47.  It  may  be  that  the  questions  arising  on  an 
interpleader  may  be  referred  under  section  101  or  102  of  The  Judicature  Act 
lo  a  County  Court  judge,  or  tried  summarily  liy  a  County  Court  judge  by 
consent  of  parties  under  C.  R  1148  ;  but  such  a  trial  would  not  be  a 
trial  by  the  Division  Court,  and  the  decision  thereon  would  be  subject  to 
appeal,  whereas  a  trial  by  a  Division  Court  (</iia  Court)  would  be  final. 
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OTHICR  ACTS  Ari^LICAHLH  TO  OR 
COXlTiRRINC,  Jl  RISDICTION  ON  DIVISION  COIRTS 


R.S.O.,  CHAPTER  1. 

An  Act  respcctinf(   the   Form  cind  Interpretation 

of  the  Statutes. 

Section  8,  sub-section  80.     Where  a  pecuniary  penalty  Recovery 

.       r    .  .       .  .    ,  .  .  of  penalties 

or  a  lorieiture  is  nnposed  tor  a  contravention  ot  any  Act,  when  no 

1-  -iirj  special 

then,  II    no  other  mode  is  prescribed    for   the   recovery  mode  is 

r       r    •  piescribeil. 

thereof,  the  penany  or  forfeiture  shall  be  recoverable 
with  costs  by  civil  action  or  proceeding  at  the  su't  of  the 
Crown  only,  or  of  a  private  party  suing  as  well  for  the 
Crown  as  for  himself,  in  any  form  allowed  in  such  case 
by  the  law  of  this  Province,  before  a  Court  having  juris- 
diction to  the  amount  of  the  penalty  in  cases  of  simple 
contract,  upon  the  evidence  of  one  credible  witness  other 
than  the  plaintiff  or  party  interested  ; 

If  no  other  provision  is  made  for  the  appropriation  of  ^pi"""''''-''- 
the  penalty  or  forfeiture,  one-half  thereof  shall  belong  to 
the  Crown,  and  the  other  half  shall  belong  to  the  private 
plaintiff,  if  any  there  be,  and  if  there  be  none,  the  whole 
shall  belong  to  the  Crown. 


R.S.O.,  CHAPTER  15. 
An  Act  respecting  Public  Officers. 
25.   Every  covenant  hereafter  entered  into  for  or  in  securitie.. 

.  .     .    .  „  by  sheriffs, 

behalf  of  a  Sheriff,  Registrar,  Division  Court  Clerk,  or  "-eKistrars, 

.  .    .         Division 

Bailiff  aforesaid,  in  pursuance  of  any  statute  requiring  court  clerks 

'  _^  ■'         .  ^  °  and  bailiffs, 

security  from   any  of  such  officers,  or  in  pursuance  of an^ actions 

J  -^  '  ^  thereon  by 

the  preceding  section,  shall  enure  for  the  benefit  of  Her'^eCrown. 


KM) 
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Majesty  ;  and  Her  Majesty  may  hi  inj,'  ami  maintain  an 
action  thereon  in  respect  of  any  damaj^es  snffered  by  Her 
Majest}'  or  by  the  pnblic  on  account  of  any  misconduct, 
ne^'lcct,  or  default  of  the  officer  in  cither  instance,  witli 
the  like  effect  as  a  private  person  suffermj,'  datna},'es  as 
aforesaid  mi^dit,  and  may  also  sue  in  any  other  mode 
by  which  Her  Majisty  may  sue  upon  a  covenant. 


Amjaviis  of      26.   Where   by    an    Act    of  tbe    LeL'islature    of    th 
anil  of         Province  any   person    appointed   to  any  public  office 
"'■''>'",•  f     authorized   to   perform  any  official  duties  is  required    t, 

nuule  before  I  ^  1 

tiiejii>iiceof ,,j^.^^  yj.  i3,-it(ji.  into  m^y  i),jnd  or  other  security  for  the 

the  peat  r  >n   ~  ^ 

loner'  propcT  perfomiancc  of  his  duties,  any  affidavit  of  qualifi- 
cation or  justification  required  to  be  made  by  such  person, 
or  by  the  sureties  in  any  such  bond  and  any  affidavit  of 
the  -due  execution  of  such  bond  or  security,  .nay  be 
made  before  a  Justice  of  the  Peace,  or  before  a  Commis- 
sioner authori;ied  to  take  affidavits  to  be  used  in  the 
HijT;h  Court. 


Limiiatioii 
as  to 


public 
officers 


27.  Where  any  person,  company,  or  corporation  is 
suretie's^of  "^  surety  for  the  performance  by  a  Sheriff,  Registrar  of 
Deeds,  or  Clerk,  or  Bailiff  of  a  Division  Court,  or  by  any 
other  public  officer,  or  by  any  person  appointed  to  an\ 
civil  office,  employment  or  commission  in  any  public 
department  in  the  Government  of  this  Province,  or  to 
any  office  or  employment  of  public  trust,  whether  the 
suretyship  is  for  the  benefit  of  the  Crown  or  enures  for 
the  benefit  of  any  person  injured  by  the  default  or  mis- 
conduct of  such  officer  or  other  person,  and  any  action  is 
brought  upon  the  bond,  covenant,  or  recognizance  of 
suretyship,  no  damages  shall  be  recovered  in  the  action 
against  such  surety  except  as  to  matters  and  causes  of 
action  which  nave  arisen  within  ten  years  next  before  the 
commencement  of  the  action. 
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29.    li^verv    Clerk    of  a    County     Court    and    every  f"""y   , 
Ketristrar  of  a   Surrotrate  Court    and    ever\    Clerk    of  a).*'''^'"'l  , 

"  ...  .  .  I  I'liu  clerk* 

Division  Court  for  a  division  enibracincr  a  cit\  or  part  of"""' 

"  J  I  rr);i>irars  of 

a  city,  shall  keep  a  separate  book,  in  which  he  shall  enter  ^,"^''|«"'* 
from  day  to  day  all  fees,  charp;cs  and  emoluments 
received  by  him  by  virtue  of  his  office,  showing,'  the  sums 
received  by  him  for  fees,  charj^es  and  emoluments  of  all 
kinds  whatsoever,  and  shall  on  the  15th  -lay  of  January 
in  each  year  make  up  to  and  includin^j  the  Hist  day  of 
December  of  the  previous  year  a  return  to  the  Lieutenant- 
Governor,  under  oath,  of  such  fees,  charj^^es  and  emolu- 
ments so  received  by  him  during  the  said  year. 


R.S.O.,  CHAPTER   :{r>. 

An  Act  respecting'  the  Sale  of  Intoxicating 
Liquors  near  Public  Works. 

6.  If  three  persons  beinjj  voters  or  entitled  to  vote  atseardifor 
any  municipal  election  ot  the  municipality  within  which  aiiowed'in 
the  complaint  is  made,  make  oath  or  affirmation  before  a  cases, 
justice,  Reeve,  Mayor,  Police  Magistrate,  or  Judge  of  a 
Division  Court,  that  they  have  reason  to  believe  and  do 
believe  that  into.xicating  liquor  intended  for  sale  or  barter 
in  contravention  of  this  Act,  is  kept  or  deposited  in  a 
steamboat  or  other  vessel,  or  in  a  carriage  or  vehicle,  or 
in  a  store,  shop,  warehouse  or  other  building  or  place  in 
the  municipality,  or  or\  any  river,  lake,  or  water  adjoining 
the  same,  at  any  place  within  which  intoxicating  liquor  is 
by  this  Act  prohibited  to  be  sold,  or  bartered,  or  kept 
for  sale  or  barter,  the  Justice,  Reeve,  Mayor,  Police 
Magistrate,  or  Judge  shall  issue  his  warrant  of  search 
to  any  Sheriff,  Police  Officer,  Bailiff,  or  Constable,  who 
shall  forthwith  proceed  to  search  the  premises,  steam- 
boat, vessel,  or  place  described  in  the  warrant,  and  if 
intoxicating  liquor  be  found   therein,  he  shall  seize  thesein,re 

same,  and  the  barrels,  casks,  or  other  packages  in  which 
26  • 
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certain 
cases. 


it  is  contained,  and  convey  them  to  some  proper  place  of 
h*ouse  not  to  security,  and  there  keep  them  until  final  action  is  had 
exce'pYin'''  thereou  ;  but  no  dwelling  house  in  which,  or  in  part  of 
which  a  shop  or  bar  is  not  kept,  shall  be  searched, 
unless  one  at  least  of  the  complainants  testifies  on  oath 
to  some  act  of  sale  of  intoxicating  liquor  therein  or  there- 
from, in  contravention  of  this  Act,  within  one  month  from 
the  time  of  making  the  complaint. 


•.•?I 


R.S.O.,  CHAPTER  126. 

An  Act  respecting  Liens  of  Mechanics  and 

Others. 

m^rn'ofiien  28.  (1)  Where  the  amount  of  the  claims  in  respect  of 
Lnd^coumy  any  lien  is  within  the  jurisdiction  of  the  County  or 
Courts.  Division  Courts  respectively,  proceedings  to  recover  the 
same,  according  to  the  usual  procedure  of  the  said 
Court  by  judgment  and  execution,  may  be  taken  in  the 
proper  Division  Court  or  in  the  County  Court  of  the 
county  in  which  the  land  charged  is  situate ;  or  proceed- 
ings may  be  taken  before  the  Judge  of  the  said  Courts, 
who  may  proceed  in  a  summary  manner  by  summons  and 
order,  and  may  take  accounts  and  make  requisite  in- 
quiries, and  in  default  of  payment  may  direct  the  sale  of 
the  estate  and  interest  charged  and  such  further  pro- 
ceedings may  be  taken  as  the  Judge  directs. 

by'coum"      (*^)  A"y   conveyance    under   the    seal  of  the   County 
^•""'' ■'"''«"  Court   Judge  shall    be   effectual   to   pass   the    estate   or 
interest  sold. 


Keo. 


(3)  The  fees  and  costs  in  all  proceedings  taken  under 
this  section  shall  be  such  as  are  payable  in  respect  of  the 
like  or  similar  matters  according  to  the  ordinary  pro- 
cedure of  the  said  Courts  respectively. 
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53  VICTORIA,  CHAPTER  37. 

An  Act  to  Simplify  the  Procedure  for  enforcing 
Mechanics'  Liens. 

[Assented  to  1th  April,  1S90.] 

33.  Where   the   amount  awarded   does   not   exceed  ^^'"="    . 

*'*'•  judgment 

$100  the  certificate   may  be  entered  with  the  Clerk  of[°^^i^.^\«J„*'* 
the  Division  Court  of  the  division  in  which  the  debtor^"""- 
resides  in  like  manner  as  a  judgment  of  such  Court  is 
entered,  and  thereupon  the  same  shall  become  and  be  a 
judgment  of  such    Court,  and   may  be  enforced  in  like 
manner  as  any  other  judgment  of  such  Division  Court. 

34.  The  fees  payable  for  entering  such  certificate  as  Fees  for 

a  judgment  shall  be  as  follows  : —  certificates. 

In  the  High  Court $1  60 

In  the  County  Court 80 

In  the  Division  Court 50 

36.  This  Act  shall   not   in  anyway  affect,  alter,  or  Act  not  to 

affect 

diminish   the    jurisdiction  or  procedure  of  the   County  summary 

■;     ,    ,  '  ,  ,     "^  enforcement 

Courts  and  Divisions  Courts  for  enforcing  mechanics' o/mechanic- 

"  hens, 

liens  in  a  summary  manner  as  provided  by  the  28th 
section  of  The  Mechanics'  Lien  Act,  save  in  so  far  as 
sub-section  1  of  section  30  of  the  said  Act  is  hereby 
amended. 

39,  Sub-section    1  of  section    30  of  The   Mechanic s'l%f,^'.^ 
Lien  Act  is  amended  so  as  to  read  as  follows  : —  amended. 

30. — 1.  Any  number  of    lienholders  may  join  in  one  Action  by 
action    or    summary    proceeding,    and    any   action    orsrvewi 
summary  proceeding  brought  by  a  ^lienholder   shall  betoUefor*" 
taken  to  be  brought  on  behalf  of  all  the  lienholders  of  the^°'"'  '*"^ 
same  class  who  shall  have  registered  their  liens  before  or 
within   fourteen  days  after   the   commencement  of  the 
action,  or  who  shall  within  the  said  fourteen  days  or  within 
such  further  time  as  may  be  allowed  for  that  purpose  file 
in  the  proper  office  of  the  Court  wheie  the  pleadings  are 
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required  to  be  filed  (where  the  action  has  been  com- 
menced by  writ),  or  in  the  office  where  the  proceedings 
are  being  carried  on  (where  they  are  being  prosecuted  in 
a  summary  manner)  a  statement  entitled  in  or  referring 
to  the  said  action  of  their  respective  claims. 


'i' 

Claims  for 

*  m 

wages  may 

be 

prosecuted 

in  Division 

C^ourts  or 

County 

Courts. 

I 

•'} 

1 

r 

.1" 


Rev.  Stat., 
c.  126.  53 
Vict.,  c.  37. 


Service  of 
papers 


5()  VICTORIA,  CHAPTER  24. 

An  Act  to  further  Facilitate  the  Enforcement  of 

the  just  Rights  of  Wage-earners  and 

Sub-contractors. 

[Assented  to  11th  May,  im^.] 

10,  Every  claim  for  wages  not  exceeding  thirty  days' 
wages,  or  for  a  balance  equal  thereto,  may  be  prosecuted 
in  the  proper  Division  Court  within  the  limits  of  which 
the  laud  charged  is  situate,  though  the  amount  claimed 
or  aggregate  amounts  claimed  may  be  beyond  the 
ordinary  jurisdiction  of  Division  Courts ;  or  may  be 
prosecuted  in  the  County  Court  of  the  county  in  which 
the  land  charged  is  situate,  though  the  amount  claimed 
or  the  aggregate  amounts  claimed  may  be  beyond  the 
jurisdiction  of  County  Courts,  and  in  either  of  such 
cases  the  several  proceedings  may  be  either  those  pro- 
vided by  The  Mechanics'  Lien  Act  or  as  nearly  as  may  be 
those  provided  by  the  Act  to  simplify  the  Procedure  for 
enforcing  Mechanics'  Liens,  as  the  claimants  shall  choose 
or  the  Judge  direct  ;  or  the  said  proceedings  may  be 
varied  by  the  order  or  authority  of  such  Judge  in  any 
way  that  may  conduce  to  expedition,  simplicity,  or  con- 
venience in  the  case  before  him. 

11,  Every  claim  of  lien  shall  give  an  address  at  which 
all  notices  and  papers  may  be  served,  and  service  of  any 
notice  or  paper  may  be  effected  by  sending  the  same 
by  registered  letter  post  to  the  address  so  given. 
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12,  (1)  Where  there  are  actions  in  the  High  Court  [j;^;j'°/''^''- 
under  said  Acts  or  this  Act,  and  also  in  a  County  Court  ^"'°"'- 
or  County  Courts,  or  Division  Courts  or  any  of  these,  a 
Judge  of  the  High  Court  may  consohdate  the  actions, 
and  give  all  such  directions  with  respect  to  the  Court  in 
which  proceedings  after  consolidation  are  to  be  carried 
on  as  well  as  to  the  proceedings  generally  as  may  be 
convenient,  and  as  to  costs,  and  shall  name  the  Court  in 
which  the  proceedings  after  consolidation  are  to  be 
carried  on. 

(2)  A  Judge  of  the  High  Court  shall  have  like  juris- 
diction where  such  actions  are  brought  in  two  or  more 
County  Courts,  or  in  a  County  Court  of  one  county,  and 
one  or  more  Division  Courts  in  another  county. 

(3)  Where  there  are  such  actions  in  two  or  more 
Division  Courts  of  any  county,  or  in  the  County  Court 
of  a  county,  and  in  a  Division  Court  or  Division  Courts 
of  the  same  county,  the  County  Court  Judge,  or  a  Judge 
lawfully  acting  for  him,  shall,  m  such  cases  have  the  like 
jurisdiction  with  respect  to  consolidation  as  a  High 
Court  Judge  has  under  the  preceding  sub-sections  in 
cases  to  which  those  sub-sections  apply. 

17.  The    High   Court   and    its    Judges,    the    County  Powers  ..r 

,     ,    ,  .  judges  .-IS  to 

Courts,  and    the  Division  Courts  respectively,  and    the»^''''"^"f''''i"'' 

'  -^  procedure 

officers  of  all  the  said  Courts,  and  of  the  Supreme  Court  •''pp^''''^- 
shall  have  the  same  jurisdiction  under  the  Mechanics' 
Lien  Acts  in  regard  to  practice  and  procedure  generally 
(including  the  adding  of  parties),  and  in  .regard  to  the 
limitation  of  tiine  contained  in  sections  6,  7,  and  10  of 
the  Act  to  simplify  the  Procedure  for  enforciu^  Mechanics' ss\kt., 
Liens,  as  the  said  Courts,  Judges,  and  officers  respectively 
have  in  matters  under  their  ordinary  jurisdiction  ;  and 
orders,  reports,  certificates,  and  decisions  under  the  said 
Acts  shall  be  appealable  as  under  the  ordinary  jurisdiction 
of  such  Courts,  Judges,  and  officers  respectively,  except 
where  under  any  of  the  Acts  relating  to  Mechanics'  Lien 
some  other  provision  is  made  in  that  behalf. 


^1 
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jurisdiction       21,   Iti    the    casc   of  wages    due   to    any   mechanic, 

magistrate    laborer,  or  other  person  in  respect  of  work  referred  to  in 

sut"^!*),  the  4th  section  of  The  Mechanics'  Lien  Act,  the  jurisdiction 

extended.     ^^  ^  PoHcc  Magistrate  in  a  city  under  The  Act  respecting 

Master  and  Servant  shall  extend  to  wages  for  thirty  days 

or   for  a  balance   equal   to   the   wages   for   thirty  days, 

though  the  same  or  the  balance  thereof  exceed  the  sum 

of  $40  in  the  said  section  mentioned. 


Power  of 
city  police 
magistrate 
where  no 
specific 
wages 
agreed  upon. 


Orders  of 
city  police 
tnaf>i>trates ; 
how 
enforced. 


22.  (1)  Where  no  specific  rate  of  wages  has  been 
expressly  agreed  to  between  the  parties,  the  city  Police 
Magistrate  aforesaid  may  order  payment  of  the  wages, 
reckoning  the  amount  thereof  according  to  the  current 
rate  of  wages  in  the  city  in  like  cases,  or  according  to 
what  may  appear  to  be  a  just  and  reasonable  allowance, 

(2)  In  case  of  the  master  or  employer  claiming  a  set- 
off, the  Police  Magistrate  shall  investigate  the  set-off  and 
give  judgment  for  the  balance,  if  any,  due  to  the  claimant 
of  wages  after  deducting  such  set-off.  The  Police 
Magistrate  shall  not  have  jurisdiction  to  adjudicate  upon 
a  claim  of  set-off  exceeding  the  claim  for  wages,  except  to 
the  extent  of  the  wages. 

23.  (1)  Any  order  of  a  city  Police  Magistrate  for  the 
payment  of  such  wages  as  aforesaid  shall  be  payable  forth- 
with, and  a  warrant  of  distress  shall  be  issued  accordingly, 
unless  the  master  makes  oath,  and  the  Police  Magistrate 
believes  that  the  master  is  unable  to  make  the  payment 
forthwith,  and  expects  to  be  able  to  pay  and  intends  to 
pay  the  same  within  the  time  given,  and  unless  also  the 
Police  Magistrate  considers  the  proposed  delay  to  be 
under  all  the  circumstances  reasonable.  The  Magistrate, 
if  he  sees  fit,  may  order  security  to  be  given  as  a  condition 
of  delay. 

(2)  In  case  of  an  adjournment  at  the  instance  of  the 
master,  the  adjournment  shall  be  on  payment  then  and 
there  for  the  claimant's  time  in  attending  the  Court  (the 
amount   to   be  fixed  by  the  Police   Magistrate),    unless 
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the   Magistrate   sees   reason    for  dispensing   with   such 
immediate  payment. 

24.  In   cases    under    The    Act  respecting  Master  <?«^fromo!de.s 
Servant  for  the  recovery  of  any  such  wages  as  in  this  Act  |!"^"  ^',33 
mentioned,  the  orders  of  a    Police    Magistrate   shall  be 
subject  to  appeal  as  the  orders  of  a  Division  Court  Judge 
would  be  in  like  cases. 

25.  The  order  of  the  Police  Magistrate  for  payment  Kntemg 
may  be  filed  in  that  Division  Court  which  would  be  the  magistrates 

■'  _  order  as  a 

proper  Court  for  bringing  an  action  for  the  wages,  and  ^^^^l°" 
on  such  filing  the  order  shall  thereby  become  a  judgment  J"*^8ment. 
of  the  Sdid  Division   Court,  and   may  be  treated  in  all 
respects  and  enforced  as  a  judgment  of  the  said  Court. 


R.S.O.,  CHAPTER  227. 
An  Act  respecting  Separate  Schools. 
36.   All   matters  of  difference  between  trustees  and  P''°''*j°" '" 

_  rase  of 

teachers,  in  regard  to  salary  or  other  remuneration,  shall  ^i'"^''''^"'^' 

"  •'  '  between 

be  brought   and   decided  in  the    Division   Court  by  the '^■"^*'"  ""'^ 

o  -^  trustees. 

Judge  of  the  County  Court  in  each  county,  subject  to  an 
appeal,  as  provided  by  this  Act. 


execution. 


37.  I"  pursuance  of  a  judgment  or  decision  given  by  issue  ..r 
a  County  Judge  in  a  Division  Court,  under  the  authority 
of  this  Act,  and  not  appealed  from,  execution  may  issue 
from  time  to  time  to  recover  what  may  be  due  of  the 
amount  which  the  Judge  may  have  decided  the  plaintiff 
entitled  to,  in  like  manner  as  on  a  judgment  recorded 
in  a  Division  Court  for  a  debt,  together  with  all  fees  and 
expenses  incidental  to  the  issuing  thereof  and  levy  there- 
nrder. 
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54  VICTORIA,  CHAPTER  55. 

An  Act  Consolidating  and  Revising  the  Public 

Schools  Acts. 

* 

[Assented  to  \th  May,  1891.] 
piovision  138.   All  matters  of  difference  between  trustees  and 

III  case  of  M.^^'^^m 

llaweTn"     teachers,  in  regard  to  salary  or  other  remuneration,  shall 
tmstees""''  ^'^   brought   before   the    Division   Court  of  the  district 

where  the   cause  of  action   arose,  subject  to  appeal,  as 

provided  by  this  Act. 


Issue  of 
execution. 


'i 


139.  In  pursuance  of  a  judgment  or  decision  given  by 
a  County  Judge  in  a  Division  Court  under  the  authority 
of  this  Act,  and  not  appealed  from,  execution  may  issue 
from  time  to  time  to  recover  what  may  be  due  of  the 
amount  which  the  Judge  may  have  decided  the  plaintiff 
entitled  to,  in  like  manner  as  on  a  judgment  record  in  a 
Division  Court  for  a  debt,  together  with  all  fees  and 
expenses  incidental  to  the  issuing  thereof  and  levy  there- 
under. 


1 


•:i. 


Appeals 
from 
Division 
Courts. 


APPEALS  FROM  DIVISION  COURT  DECISIONS. 


179.  The  Jud^e  of  any  Division  Court  wherein  any 
action  between  teachers,  inspectors,  trustees,  or  others 
c^m^'^''  acting  under  this  Act,  or  The  High  Schools  Act,  is  tried 
may,  at  the  request  of  either  party,  order  the  entering  of 
judgment  to  be  delayed  for  a  sufficient  time  to  enable 
such  party  to  apply  to  the  Minister  of  Education  to 
appeal  the  case. 


Minister 
may  appeal 
to  High 
Court. 


180.  The  Minister  may,  within  one  month  after  the 
rendering  of  judgment  in  any  such  case  appeal  from  the 
decision  of  the  Division  Court  Judge  to  the  High  Court 
at  Toronto,  by  serving  notice  in  writing  of  such  appeal 
upon  the  Clerk  of  the    Division  Court  appealed    from, 
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which  appeal  shall  be  entitled  "  The  Minister  of 
Education  for  Ontario  Appellant  in  the  matter  between 

(A B and  C D )."     But  nothing  herein 

contained  shall  be  held  to  interfere  with  the  right  of  any 
of  the  parties  to  the  action  exercising  the  ordinary  right 
of  appeal. 

181.  The  Judge  whose  decision  is  thus  appealed  from 
shall  thereupon  certify  under  his  hand  to  the  Registrar 
of  the  division  of  the  High  Court  appealed  to  the 
summons  and  statement  of  claim  and  other  proceedings 
in  the  case,  together  with  the  evidence  and  his  own  judg- 
ment thereon,  and  all  objections  made  thereto.  After 
notice  of  appeal  has  been  served  as  hereinafter  provided 
no  further  proceedings  shall  be  had  in  such  case  until 
the  matter  of  appeal  has  been  decided  by  the  High  Court. 

182.  On  the  Judge  receiving  a  notice  of  appeal  from 
his  decision  (under  the  authority  of  this  Act)  he  shall 
thereupon  certify  under  his  hand  to  the  Minister  of 
Education  the  statement  of  claim  and  other  proceedings 
in  the  case,  together  with  the  evidence  and  his  own 
judgment  thereon,  and  all  objections  thereto.  The  High 
Court  shall  give  such  order  or  directions  to  the  Court 
below,  touching  the  judgment  to  be  given  in  the  matter, 
as  the  circumstances  of  the  case  require.  Upon  receipt 
of  such  order,  direction,  and  certificate,  the  Judge  of  the 
Division  Court  shall  forthwith  proceed  in  accordance 
therewith. 


183.  The  Court  may  also  in  its  discretion  award  <-"="■'• 
costs  against  the  appellant,  which  costs  shall  be  certified 
to  and  form  part  of  the  judgment  of  the  Court  below.  All 
costs  awarded  against  an  appellant  and  all  costs  incurred 
by  him,  shall  be  paid  by  the  Minister,  and  charged  as 
contingent  expenses  of  his  office. 
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54  VICTORIA,  CHAPTER  57. 

An  Act  Consolidating  and  Revising  the  High 

Schools  Act. 

[Assented  to  4tli  May,  1891.] 
41.  (1)  All  matters  of  difference  between  trustees  and 
teachers  of  high  schools  in  regard  to  salary  or  other 
remuneration  shall  be  decided  in  the  Division  Court  by 
the  Judge  of  the  County  Court,  in  each  county  ;  provided 
always,  that  the  decision  of  any  County  Judge  in  such 
cases  may  be  appealed  from,  as  provided  for  in  The  Public 
Schools  Act. 

(2)  In  pursuance  of  a  judgment  or  decision  given  by  a 
County  Judge  in  a  Division  Court,  under  the  authority  of 
this  section,  and  not  appealed  from,  execution  may  issue 
from  time  to  time  to  recover  what  may  be  due  of  the 
amount  which  the  Judge  may  have  decided  the  plaintiff 
entitled  to,  in  like  manner  as  on  a  judgment  recovered 
in  a  Division  Court  for  a  debt,  together  with  all  fees  and 
expenses  incidental  to  the  issuing  thereof  and  levy  there- 
under. 

51  VICTORIA,  CHAPTER  23. 

An  Act  respecting  the  Maintenance  of  Wives 
Deserted  by  their  Husbands. 

[Assented  to  23y^  March,  1888.] 
11,  The  husband  or  wife  may  appeal  from  any  order 
or  decision  of  the  Magistrate  or  Justices  to  the  Judge  of 
the  Division  Court  without  a  jury,  the  appeal  to  be 
heard  at  such  time  and  place  as  he  appoints,  and  the 
practice  as  to  such  appeals,  and  the  powers  of  the  Judge 
shall,  in  other  respects  be  the  same,  as  nearly  as  may  be, 
as  by  The  Act  respectinf^  Master  and  Servant  are  provided 
for  the  appeals  therein  mentioned,  save  that  no  bond 
shall  be  required,  and  that  proceedings  on  the  order 
appealed  from  shall  not  be  stayed  pending  the  appeal, 
and  that  where  the  husband  is  the  appellant  he  shall  pay 
all  costs. 
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54  VICTORIA,  CHAPTER  22. 
The  Woodman's  Lien  for  Wages  Act. 

[Assented  to  Ath  May,  1801.] 

7,  (1)  Any  person  or  persons  having  a  lien  upon  or 
against  any  logs  or  timber  may  enforce  the  same  by  suit, 
where  the  claim  does  not  exceed  $200,  in  the  Division 
Court  within  whose  jurisdiction  the  said  logs  or  timber 
or  any  part  thereof  may  be  situated  at  the  time  of  the 
commencement  of  the  suit,  or  where  the  claim  exceeds 
$200,  in  the  proper  District  Court  where  such  statement 
of  lien  is  filed,  and  such  suit  may  be  commenced  to 
enforce  such  liens,  if  the  same  be  due,  immediately 
after  the  filing  of  such  statement,  or  if  credit  has  been 
given  immediately  after  the  expiry  of  the  period  of  credit, 
and  such  lien  claim  shall  cease  to  be  a  lien  upon  the 
property  named  in  such  statement  unless  the  proceedings 
to  enforce  the  same  be  commenced  within  thirty  days 
after  the  filing  of  the  statement  of  claim,  or  after  the 
expiry  of  the  period  of  credit.  In  all  such  suits  the 
person,  company,  or  corporation  liable  for  the  payment 
of  such  debt  or  claim  shall  be  made  the  party  defendant. 

(2)  There  shall  be  attached  to  or  endorsed  upon  such 
writ  or  summons  a  copy  of  the  lien  filed  as  hereinbefore 
provided  and  no  other  statement  of  claim  shall  be 
necessary  unless  ordered  by  the  Court  or  Judge,  and  no 
pleadings  or  notices  of  dispute  or  defence  other  than  such 
as  are  required  in  a  suit  or  proceeding  in  the  Division 
Court  shall  be  necessary,  whether  the  suit  be  brought 
in  the  District  or  Division  Court.  In  case  no  dispute 
is  filed,  judgment  may  be  signed  and  execution  issued 
according  to  the  practice  of  the  Division  Court.  The 
Court  or  Judge  may  order  any  particulars  to  be  given  or 
any  proper  or  necessary  amendments  to  be  made,  or  may 
add  or  strike  out  the  names  of  parties  at  any  time,  and 
may  set  aside  judgment  and  permit  a  defence  or  dispute 
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to  be  entered  or  tiled  on  such  terms  as  to  hitn  shall  appear 
proper.  The  writ  shall  be  in  the  form  as  nearly  as  may 
be  of  that  in  use  in  the  Court  in  which  it  is  issued,  but 
the  practice  thereafter  shall  follow  as  nearly  as  may  be 
that  of  the  Division  Court.  Writs  may  be  served  any- 
where in  the  Province  in  the  same  manner  as  in  other 
cases,  and  the  judgment  shall  declare  that  the  same  is 
for  wages,  the  amount  thereof  and  costs,  and  that  the 
plaintiff  has  a  lien  therefor  on  the  property  described 
when  such  is  the  case. 

(Ji)  Where  an  execution  has  issued  and  has  been  placed 
1  in  the  Sheriff's  hands  for  execution  and  no  attachment 
has  been  issued,  the  proceedings  for  the  enforcement  of 
the  lien  shall  be  by  sale  under  the  execution  and  the  pro- 
ceedings relating  to  proof  of  other  claims  and  the  pay- 
ment of  money  into  Court,  and  the  distribution  of  the 
moneys  and  otherwise  shall,  as  far  as  practicable,  be  the 
same  as  is  hereinafter  provided  for  proceeding  upon  and 
subsequent  to  an  attachment. 

(4)  Where  an  attachment  issues  in  the  first  instance 
either  from  the  District  Court  or  Division  Court  the 
statement  of  claim  and  defence  and  proceedings  to  judg- 
ment may  be  the  same,  as  hereinbefore  provided  ;  where 
a  suit  has  been  begun  by  writ  or  summons  and  where  an 
attachment  issues  after  proceedings  have  been  begun  by 
writ  or  summons  the  proceedings  shall  continue  and  be 
carried  to  judgment  under  the  writ  or  summons  except 
such  as  are  necessary  to  be  taken  under  the  attachment. 

(5)  The  form  of  attachment  shall  be  as  nearly  as  may 
be  the  same  as  are  in  use  in  the  District  Courts  or 
Division  Courts.  The  District  Judges  and  Stipendiar}- 
Magistrates  of  said  districts,  or  a  majority  of  them,  may 
jointly  prepare  and  adopt  forms  of  writs,  summons, 
attachments  and  other  forms  for  the  more  convenient 
carrying  out  of  the  provisions  of  this  Act. 
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(6)  In    any    case,    whether    commenced     by  writ   or  ji"™"^,'J,, 
summons  or  attachment,  and  whether  in  a  Division  or  *"""*"* 
District  Court,  the  Judge  may  direct  that  the  same  shall 

be  disposed  of  summarily  by  him  in  Chambers  without 
waiting  for  the  regular  sittings  of  the  Court,  upon  such 
terms  as  to  notice  and  otherwise  as  the  order  shall 
provide,  and  the  same  may  be  so  heard  and  disposed  of. 

(7)  The  Judge   may  also  entertain  in  Chambers  any  Applications 

, .  .  .  ,  .  in  chambers. 

application  to  set  aside  an  attachment  or  seizure,  or  to 
release  logs  that  have  been  seized,  and  may  summarily 
dispose  of  the  same. 

8.  Where  the  amount  of  any  claim,  hied  as  aforesaid  ^*"" 

•'  '  attachment 

does  not  exceed  $200,  and  is  not  less  than  $10  upon  the  gji;;*^^'^'"'^^"* 
production  and  filing  of  a  copy  of  such  claim  and  affidavit  ^""'■'' 
made  and   sworn  by  the  claimant  of  the  amount  of  the 
claim  due  and  owing,  and  showing  that   the  same  has 
been  filed  as  aforesaid  and  stating  that  : — 

(a)  He  has  good  reasons  to  believe  and  does  believe 
that  the  logs  or  timbers  are  about  being  removed  out  of 
the  Province  of  Ontario,  or 

(6)  That  the  person  indebted  for  the  amount  of  such 
lien  has  absconded  from  the  Province,  with  intent  to 
defraud  or  defeat  his  creditors,  or 

(c)  That  the  saw  logs  or  timber  are  about  being  cut 
into  lumber  or  other  timber  so  that  the  same  cannot  be 
identified, 

{d)  And  that  he  is  in  danger  of  losing  his  said  claim,  if 
an  attachment  do  not  issue,  and  if  affidavits  corroborating 
the  affidavit  of  the  plaintiff  in  respect  of  paragraphs  {a), 
(b)  or  (c),  be  also  filed,  then  the  ('lerk  of  the  proper 
Division  Court  shall  issue  a  warrant  under  his  hand  and 
s^al  as  in  the  case  of  an  attachment  under  section  249  of 
The  Division  Courts  Act,  directed  to  the  Bailiff  of  the 
Division  Court  commanding  such  Bailiff  to  attach,  seize, 
take  and  safely  keep  such  logs  or  timber  or  a  sufficient 
portion  thereof  to  secure   the    sum   mentioned    in    the 


414 


AIM'KNDrX. 


i 


■  X 

'J. 


Transfer  nf 
siiii  from 
Division 
Cuiirl  wlicre 
proceedings 
taken  in 
District 
Court. 


Where  suits 
in  several 
courts. 


IVactice. 


warrant,  and  the  costs  of  the  suit,  and  of  the  pro- 
ceeding's to  enforce  the  lien,  and  to  return  the  warrant 
forthwith  to  the  Court  out  of  which  the  same  issued. 

28.  Where  proceedinj^'s  have  been  commenced  under 
tliis  Act  in  the  District  Court,  and  proceechnf^'s  are  there- 
after l)rou{,dit  or  are  pending,'  a^^•linst  the  same  lofjs  or 
timber,  or  any  part  of  them,  in  a  Division  Court,  the 
Judge  of  the  District  Court  may  order  the  proceedings 
in  the  Division  Court  to  l>e  adjourned  before  him,  and 
shall  in  his  inquiry  as  hereinbefore  mentioned  include 
the  claims  in  respect  of  which  proceedings  are  pending 
in  such  Division  Court,  and  thereafter  all  persons  who 
shall  have  filed  claims  in  said  Division  Court  shall  be 
entitled  to  prove  such  claims  and  to  share  in  the  benefits 
of  the  proceedings  in  the  District  Court. 

29.  Where  suits  are  brought  in  several  District 
Courts  or  in  several  Division  Courts,  the  procedure  under 
sections  1(5,  17,  18,  and  1!)  shall  be  had  in  the  District 
or  Division  Court,  as  tij'^  case  mav  be,  out  of  which  an 
execution  or  attachment  hiai  issued  unless  the  Judp^*" 
shall  otherwise  order. 

30.  The  procedure  regulating  the  pract  action 
brought  in  the  District  Courts  or  in  Divisic  ourts  in 
the  said  district,  sh  ill,  so  far  as  they  are  not  iutonsis'ent 
with  this  Act,  regulate  proceedings  taken  under  this  Act. 


55  VICTORIA,  CHAPTER  30. 

An    Act    to    Consolidate    the    Acts    respecting 
Compensation  to  Workmen  in  certain  cases. 

[Assented  to  Utii  April,  1892.] 
Section  10,  sub-section  7.  In  such  action  brought  in  a 
Division  Court  the  application  for  the  appointment  of 
assessors,  together  with  any  objections  made  to  the 
persons  proposed,  shall  be  forwarded  by  the  Clerk  of  the 
Court  to  the  Judge. 
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m  VICTORIA,  CHAPTER  2(5,  181)4. 


An  Act  respecting  Writs  of  Execution. 

[Assented  to  r)tli  May,  1H!M.] 

2.  It  shall  not  be  necessary  to  renew  from  year  to  .W"'» ""' ' ' 

■^   _  •'be  renewed. 

year  any  writ  of  execution  now  in  the  hands  of  a  Sheriff 
or  hereafter  issued,  but  all  such  writs  of  execution  shall 
remain  in  force  for  a  period  of  three  years,  or  until  satisfied 
in  the  meantime  by  payment  or  withdrawal  by  the  party 
prosecuting^  the  same. 

3.  In  any  action  in  a  Division  Court  in  which  judg-^j^'*'"" 
ment   is   recovered    for    the    sum   of  $40   or   upwards,  """''''""• 
irrespective  of  costs,  a  writ,  or  writs,  of  execution  under 

the  seal  of  the  Court  against  the  lands  of  the  debtor  may 
be  issued  by  the  Clerk,  directed  to  the  Sheriff  of  the 
county  or  counties  in  which  such  lands  are  situate,  and  the 
same  shall  have  the  same  force  and  effect  and  shall  be 
executed  by  the  Sheriff'  in  the  same  manner  as  executions 
affecting  lands  heretofore  issued  from  a  County  Court. 
The  Sheriff  shall  be  entitled  to  the  same  fees  upon  any 
such  writ  of  execution  issiied  from  a  Division  Court  as 
upon  writs  of  execution  issued  against  lands  and  tene- 
ments from  a  County  Court  prior  to  the  passing  of  this 
Act. 

4.  In  proving  title  under  Sheriff's  conveyance  based  Pf"ving 
i.pon  an  execution  issued  from  the   Division   Court,  it  U' vision 

'  Court 

shall  be  sufficient  to  prove  the  judgment  recovered  in  thee«cutioiH. 
Division  Court  without  proof  of  any  prior  proceedings. 
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Absconding  Dehtok  (uy  Attachment) — 

Affidavit  of  service  of  summons  on,  214. 

for  attachment  against,  212,  213. 
ApjMaiser's  oath,  295. 

Appraisement  to  l>e  endorsed  on  inventory,  295. 
Attachment  against,  229. 
Bond  on  sale  of  perishable  goods,  278. 

supersedeas  to  warrant  of  attachment,  277. 
Execution  against  (under  rule  30),  2.")1. 

ACCEITANCF,— 

Of  money  paid  into  court,  notice  of,  282. 

Action— 

Judgment  on  confession  after,  338. 
Notice  of,  334. 

Adjoining  Division — 

Aflulavit  for  leave  to  sue  in,  210. 
Schedule  to  be  endorsed  on  affidavit,  211. 

Adjudication  {.ur  Judgment) — 

On  interpleader,  271. 

Admission— 

General  heading  and  conclusion  of,  280. 

Of  claim  or  part  of  claim  (under  section  113),  294 

Atiidavit  of  signature  to,  "290. 

Administrator  {.we  Executors  and  Administrators) — 
Affidavit  of,  to  revive  judgment,  217. 
Affidavit  to  revive  judgment  against,  217. 

Afkidavits  and  Oaths — 

Affirmations  by  (Quakers,  etc.,  and  jurat  thereto,  220. 
After  transcript  has  been  issued  (under  section  217),  313. 
For  certiorari,  343,  344, 
For  immediate  judgment,  .309, 
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Akfidavits  and  0\-x\\^—Coiiti»Hed. 

For  order  to  examine  a  sick,  Jiged,  or  infirm  witness,  312. 

For  commission  to  examine  witness,  312. 

For  order  to  discharge  portion  of  debt  from  claim  of  primary 

creditor,  31.3. 
For  leave  to  sue  in  adjoining  division,  210. 
For  attachment,  212. 

where  debt  over  $100,  213. 
For  order  for  writ  of  replevin,  229. 
For  judgment  summons,  215. 
For  revival  of  judgment,  210. 

against  executor,  etc.,  217. 
For  further  proceedings  after  transcript,  218. 
For  order  to  garnish  debt,  221. 
For  prohibition,  344. 

For  judgment  summons  after  being  discharged  once,  215. 
Forms  of  oaths  to  witnesses,  jury,  etc.,  219,  220,  321. 
Forms  of  jurat,  209,  220. 

Oeneral  form  of  heading  and  conclusion  of,  in  garnishment,  221. 
General  form  of,  209. 
Of  service  of  summons,  213. 

Of  service  on  absconding  debtor  at  last  place  of  abode,  214. 
Of  service  on  absconding  debtor  where  no  one  found  at  such  place  of 

abode,  214. 
Of  service  on  absconding  debtor  at  last  place  of  trading  or  dealing,  214. 

Of  execution  of  confession,  215. 

Of  execution  of  any  instrument,  216. 

Of  disbursements  to  several  witnesses,  218. 

Of  service  of  garnishee  summons  on  agent  of  foreign  corporation,  firm, 
or  individual,  2.37. 

Of  service  of  summons  on  partnership  firm,  311. 

Of  signature  to  admission  of  claim,  295. 

Of  j'istification  on  bond  in  appeal  under  Master  and  Sei~i>atit  Act,  303. 

Of  justification  by  sureties  to  appeal  bond  on  appeal  from  Division 
Court,  313. 

Of  justification  by  sureties  to  clerk's  or  bailift's  covenant,  311. 

On  motion  for  mandamus,  345. 

On  application  by  executor,  etc.,  to  revive  judgment,  217. 

On  application  to  change  venue,  220. 

Schedule  endorsed  on  affidavit  for  leave  to  sue  in  adjoining  division,  211. 

To  set  aside  judgment  and  be  allowed  to  defend  on  the  merits,  310. 

To  obtain  a  warrant  to  bring  up  a  prisoner  required  as  a  witness,  314. 


AcENT— 

Appointment  of,  for  service,  330. 
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Agreement  (see  Consents  and  Agreements),  279,  280. 

Not  to  appeal,  280. 

To  give  jurisdiction  to  a  Division  Court,  308. 

Api'EAI. — 

Agreement  not  to,  280. 

Consent  to  (under  section  148),  279. 

Certificate  of  clerk  of  proceedings  to  Court  of,  288. 

Notice  of,  and  the  grounds  thereof,  328. 

Notice  staying  proceedings  with  a  view  to,  .322. 

To  the  High  Court,  entry  of  judgment  (under  section  152),  251. 

Appeals— 

Affidavit  of  justification  of  sureties,  303,  313. 

Approval  of  bond  on,  under  Master  and  Servant  Ait,  303. 

Bond  on,  302. 

Clerk's  certificate  of  award,  300. 

Demand  for  jury  on,  under  A/aster  and  Servant  Act  and  Tax  on  Dogs 

Act,  .303. 
Judgment  under  Ditches  and  IVatercotirses  Act,  299. 

Line  Fences  Act,  .303. 
Notice  of,  under  Master  and  Servant  Act,  302. 

Line  Fences  Act,  300. 

Ditches  and  JVatercourses  Act,  298. 

Tax  on  Dogs  Act,  302. 
Order  by  judge  for  trial  and  deposit  for  costs  by  appellant,  298,  301. 

Appeal  Bond— 

•    Afiidavit  of  justification  of  sureties,  .303,  313. 
Notice  of  application  for  approval  on,  .327. 
Where  the  defendant  is  appellant,  .335. 
plaintiff  is  appellant,  33&. 

Application— 

By  bailiff  for  interpleader,  269 

By  summons  to  change  place  of  trial,  288. 

For  new  trial,  314. 

Notice  of,  for  order  for  statement  of  names,  etc.,  of  plaintiff's  firm,  286. 

for  discharge  from  custody,  342. 

for  order  for  examination  de  bene  ase,  273. 

for  approval  on  appeal  bond,  327. 

for  interlocutory  injunction,  .340. 
To  set-off  cross-judgment,  notice  of,  292. 
To  change  venue,  affidavit  on,  220. 

Appointment — 

Of  agent  for  service,  .33(5. 
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Ari'RAISERS— 

Fees  of,  191. 

Oath  of,  in  attachment,  295. 

Appraisement — 

To  be  endorsed  on  inventory  in  attachment,  295. 

Arbitration — 

Appointment  of  third  arbitrator,  275. 

for  meeting  on  reference,  275. 
Award,  277. 

Enlargement  to  be  endorsed  on  appointment  for  meeting,  270. 
Order  of  reference,  275. 

containing  special  clauses,  276. 
Summons  to  witness  by  arbitrator,  228. 

Assignment— 

Notice  of  change  of  plaintiflf's  title  by,  285. 
Order  to  proceed  after  change  of  interest,  290. 

Attachment  ok  Dehts— 

Debt  attachment  book,  19,"^. 

Executions  against  garnishee  for  debt  and  costs,  2o<S. 

Executions  when  claim  made  by  third  party,  258. 

for  garnisliec's  costs,  259. 

under  C.  R.  OW  of  High  Court,  200. 
Judgment  debtors'  book,  198. 
Judge's  attaching  order,  230. 

.Attachment  ok  Cloous  (see  Absconding  Debtor) — 

Affidavit  for,  212. 

where  debt  over  $100,  213. 
Against  absconding  or  removing  debtor,  229. 
Ajipraiser's  oath,  295. 

Appraisement  to  be  endorsed  on  inventory,  295. 
Bond  on  sale  of  perishal)le  goods,  278. 

supersedeas  to  warrant  of,  277. 
Inventory  of  goods  seized  under,  334. 

Award  (see  Arbitration) — 

Form  of,  277. 

Minutes  of  judgment  on,  239. 


r 
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Bailikk — 

Application  by,  for  interpleader,  209, 
Claim  by  creditor  for  damages  against,  3.33. 
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Bailiff — Continued. 

Covenant  by,  Vol.  I.,  p.  403. 

affidavit  of  justification  of  sureties,  311. 
Tariff"  of  fees  of,  188. 

Bailiff's  Books— 

Cash  bool<,  202. 
Fee  book,  201. 
Process  book,  200. 

Bailiff's  Returns— 

To  writ  of  replevin,  232. 
To  executions  {sec  Executions),  296. 
To  clerk  at  each  court,  297. 
When  rent  levied,  29(5. 

Bailiff's  Forms — 

Appraiser's  oath  in  attachment,  295. 
Appraisement,  295. 
Covenant,  \'ol.  I.,  p.  403. 

affidavit  of  justification  of  sureties,  311. 
Notice  of  sale,  295. 
Returns  to  executions,  296. 

to  be  made  to  the  clerk  of  each  court,  297. 

Beneficial  Plaintiff — 

Warning  on  summons  when  suit  brought  for,  225. 
Bills  of  Exchange — 

Particulars  of  claim  on,  204. 
Blind  Deponent — 

Jurat  to  affidavit  by,  220. 

Bond — 

Appeal,  where  plaintiff"  is  appellant,  335. 

defendant  is  appellant,  335. 
Approval  of,  .303. 
Affidavit  of  execution  of,  210,  .303. 

justification  of  sureties,  .303,  313. 
Assignment  of,  in  replevin,  232. 
For  security  for  costs,  27B. 
In  replevin,  231. 

In  garnishee  proceedings  by  primary  creditor,  238. 
On  seizure  or  sale  of  perishable  property,  278. 
On  supersedeas  to  warrant  of  attachment,  277. 
On  approval  under  Master  and  Serz'ant  Act,  302. 
Particulars  of  claim  on,  204. 
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Books — 


Bailiff's  process  book,  200. 
fee  book,  201. 
cash  book,  202. 
Clerk's  cash  book,  194,  195. 

fee  book,  196,  197. 

debt  attachment  book,  193. 

foreign  summons  book,  199. 

judgment  debtors'  book,  198. 

order  book,  198. 

procedure  book,  198,  393. 

foreign  procedure  book,  394. 
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Cash  Book — 

Bailiff's,  202. 
■      Clerk's,  194,  195. 

Certificates  and  Orders — 

For  discharge  of  party  from  custody,  294. 

Of  clerk  of  proceedings  to  Court  of  Appeal,  288. 

of  the  peace  that  clerk's  or  bailiflPs  covenant  has  been  filed,  .324. 

of  the  peace  on  copy  of  covenant,  324. 
Of  judge  of  exception  to  exemption  law,  288. 
Of  judge's  approval  of  clerk's  or  bailiff's  covenant,  .323. 
Of  approval  of  appeal  bond  by  judge,  325. 
Verifying  entries  in  procedure  book  (under  section  45),  287. 

Certiorari  — 

Affidavit  for,  .343. 

by  plaintiff,  344. 
Notice  of  motion  for,  346. 
Order  for,  347. 
Return  by  judge  to,  290. 

Change  of  Title  or  Interest— 

Notice  by  clerk  of,  before  judgment,  285. 
Order  to  proceed  on,  after  judgment,  290. 

to  continue  proceedings  for  or  against  new  party,  289,  .325. 

Change  of  Place  of  Trial— 
Affidavit  for,  220. 
Notice  on  summons  for,  223. 
Order  on  application  for,  289. 
Summons  for,  288. 
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Claim  {see  Particulars  of  Claim) — 

Against  bailiflf  by  creditor,  333. 

Affidavit  of  signature  to  admission  of,  295. 

Admission  of  (under  section  113),  294. 

For  damages  to  lands  by  flooding,  206. 

In  replevin,  230. 

Notice  to  creditor  of,  to  goods  taken  in  execution,  326. 

Notice  of  leave  to  dispute,  283. 

Of  landlord  for  rent  (under  section  269),  269. 

Of  plaintiff,  particulars  of,  307. 

Under  Industrial  Schools  Act,  304. 

Clerk's  Fees  {see  Clerk's  Forms) — 

Execution  for  (under  section  55),  255. 

Tariff  of,  185. 

Order  for  payn\ent  of  (under  section  55),  250. 

Clerk's  Forms — 

Certificate  of  clerk  of  proceedings  to  Court  of  Appeal,  288. 

verifying  entries  in  procedure  book,  287. 
Covenant,  Vol.  I.,  p.  403. 

affidavit  of  justification  of  sureties  on,  311. 
List  of  unclaimed  moneys  in  court,  291. 
Minute  of  judgment  when  judgment  postponed,  241. 
Notices  {sec  Notices) — 

by  clerk  to  plaintiff,  281. 

of  acceptance  of  money  paid  into  court,  282. 

of  trial  by  jury,  283. 

of  new  trial,  283. 

of  leave  to  dispute  claim  (under  section  112),  28.3. 

of  return  of  execution  (under  section  218),  283. 

of  transfer  of  proceedings  (under  section  87),  283. 

to  either  party  generally,  284. 

to  parties  of  time  fixed  for  delivery  of  judgment  postponed 
(under  section  144  and  rule  161),  284. 
Particulars  in  actions  against,  206. 

Commitment — 

Certificate  for  discharge  of  party  from  custody,  294. 
For  breach  of  injunction  order,  ,341. 
Request  of  creditor  for  discharge  of  debtor  arrested,  293. 
Warrant  of,  in  default  of  appearance,  265. 

after  examination,  265. 

for  contempt  in  open  court,  266. 

form  of  (under  section  240),  339. 
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Commission — 

Affidavit  for  examination  of  witness,  IU'2. 

Order  for,  SlH. 

Return  to,  .'{"21. 

To  take  evidence,  319. 

Instructions  endorsed  on,  320. 

COMri.AINT—  "    . 

Under  Industrial  Schools  Act,  304. 

Confession— 

Affidavit  of  execution  of,  215. 
sij;nature  to,  295. 
Admission  of  claim  or  part  of  claim,  294. 
Judgment  on,  24.'}. 

after  action,  WiA. 
for  costs  (under  section  209),  240. 

where  some  of  defendants  have  been  served,  and  others 
have  confessed,  239. 
Of  debt  after  suit,  2<>4. 
Where  plaintiff  consents  to  payment  by  instalments,  337. 

Consents  and  .Agreements — 

Hy  plaintiff  to  confessed  judgment  being  paid  by  instalments,  337. 

Not  to  appeal,  280. 

To  give  jurisdiction,  280.  * 

To  try  case  in  a  Division  Court,  280. 

To  an  appeal  (under  section  148),  279. 

Undertaking  by  next  friend,  280. 

CONTE.Ml'T— 

Order  for  imposition  of  fine  for,  241,  242. 
Warrant  of  commitment  for,  2(55,  200. 

Contract — 

Particulars  of  claim  in  actions  of,  202. 
Conviction — 

For  penalty  or  forfeiture,  Vol.  I.,  p.  378, 

Costs— 

Bond  for  security  for,  278. 
Execution  for,  201. 
Execution  on  order  to  pay  clerk,  255. 
Judgment  for,  after  confession,  240. 

defendant's,  after  discontinuance.  241. 
Order  on  party  to  ]iay  to  clerk  (undei'  section  55),  250. 
Order  for  security  for,  320. 
Of  garnishee,  execution  for,  259. 
Undertaking  by  next  friend  to  be  responsible  for,  580. 
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,  and  others 


CouNSKi,  Fee— 

Fiat  for,  XU. 
Court— 

Notice  of  accejitance  of  money  paid  into,  2'^2. 

Court  ok  Aim-eai,  (st-e  Appeal) — 
Counterclaim  — 

Execution  for,  252. 

Juclgnienl  in  case  of,  240. 

Notice  of,  207. 

Notice  of  objection  to  jurisdiction  to  try,  2H5. 

Particulars  of,  208. 

County  Court— 

Transcript  of  judgment  on  special  summons  to,  268. 

Covenant — 

Affidavit  of  justification  of  sureties,  311. 
Of  clerk  or  bailiff.  Vol.  I.,  p.  403. 
Particulars  in  claim  on,  2t)4. 

CRKDiroRS'  Remek  Ac  1  — 

Kntry  in  procedure  liook  under,  where  there  is  a  judgment,  242. 
Judgment  under,  242. 

Cross-Judcments— 

Entry  of  partial  satisfaction  on  judge's  order  setting-off",  293. 
Judge's  order  to  si'toff",  293. 
Notice  of  application  to  set-off",  292. 


m 

Damac.es— 

Claim  of,  by  creditor  against  bailiff,  H33. 
Claim  of,  by  claimant  in  interpleader,  333. 
Particulars  of  claim  for,  by  flooding,  200. 

Death  of  Parties— 

Notice  to  clerk  of  change  of  plaintiff"'s  title  by,  285. 

Order  to  proceed  after  death  of  plaintiff"  afier  judgment,  289. 

Warrant  of   execution  where   one  of  several  plaintiffs  has  died  after 

judgment  and  before  execution,  251. 
{See  Revival  of  Judgment.) 

De  Bene  Esse— 

Notice  of  application  to  examine  witness,  273. 
Order  for  examination,  274. 


f 


^.1 


426  INDEX   TO    FORMS. 

Dkut  Attachment  Book,  193. 
Debt  or  Damages — 

Affidavit  to  garnish  debt,  221. 

Confession  of,  after  suit,  204. 

Minute  of  judgment  for  (xtv  Judgment),  238. 

Declaration— 

Affidavit  for  order  fur,  of  names,  etc.,  of  plaintiff's  firm,  280. 
(Jf  names,  etc.,  of  plaintiff's  firm,  28(1. 
Order  for  same,  287. 

Dekault— 

Judgment  by  (^iV  Judgment),  238. 

Dffences— 

Clerk's  notices  of,  281. 
Notices  of,  l)y  defendants,  207. 
Notice  of  withdrawal  of,  284. 
Untenable,  judgment  for  costs,  247. 

Detinue  — 

Execution  on  judgment  in,  2C4. 
Judgment  for  delivery  of  goods  in,  250. 

when  immediate  return  ordered  with  damages  and  costs,  250. 
Particulars  in  case  of,  20"). 

Delivery  OK  JuDc.MENT— 

Notice  of  time  fixed  for,  284. 

Demand- 

Of  jury  under  Master  and  Sen>aiit  Act  and  Tax  on  Doi^s  Act,  303. 

Of  statement  of  names,  etc.,  of  plaintiffs  firm,  280. 

Particulars  of  plaintiff 's  demand  for  nuisance  and  injunction,  308. 

Deposit  by  Appellant — 

Order  for,  under  Ditches  and  IVatercourses  Act,  298. 
under  Line  Fences  Act,  301. 

Devastavit — 

Suggestion  of,  in  action  against  executors,  224. 

Disbursements  — 

To  witness,  affidavit  of,  218. 

Discontinuance— 
Notice  of,  285. 
Judgment  for  costs  after,  241. 
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Discharge  of  Prisoner— 
Certificate  for,  294. 
Request  of  creditor  for,  293,  338. 
Warrant  for,  338. 

Dismissal — 

Of  action  for  want  of  proseculion,  239. 

Disi'UTiNd  Claim— 

Clerk's  notice  of,  to  plaintiff,  281. 
Notices  of,  207. 
Notice  of  leave  to,  283. 

DiSI'L'TINC;  JURISniCTION— 

Notice  of,  327. 
DiSTRinUTlON — 

Notice  of  preparation  of  plan  of,  333. 
Order  changing  plan  of,  32t. 
Man  of,  332. 

Ditches  and  Watercourses  Act— 

Forms  of  appeal  under  (see  Appeals),  298. 

Documents —  • 

Notice  to  produce  for  inspection,  .328,  331. 

Doos — 

Forms  on  appeal  under  Act  respecting  tax  on,  302,  303. 


\ 
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Endorsement— 

Of  appraisement  on  inventory  in  attachment  cases,  205,  Vol.  I.,  p.  344, 
Of  warnings  on  summonses.  Vol.  I.,  p.  258,  223,  224,  225,  234,  23o. 
On  affidavit  for  leave  to  sue  in  an  adjoining  division,  211. 
On  interlocutory  injunction,  341. 

Entry — 

In  procedure  book,  certificate  of,  287. 

(under  Creditors'  Relief  Act),  242. 

of  judgnif  It  in  appeal  (under  section  152),  251. 

of  satisfaction  by  cross-judgment,  293. 
of  order  for  new  trial,  275. 
of  revival  of  judgment,  244. 
Examination- 

De  bene  esse,  notice  of  application  for,  273. 

order  for,  274. 
Of  judgment  debtor,  warrant  of  commitment,  265. 

affidavit  for,  215. 
Of  defendant,  and  production  of  documents,  books,  etc.,  817. 
On  commission,  order  for,  318. 
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EXK.CUTIONS— 

Against  foreifjner  (under  section  8'2),  ii.Vi. 

licfenilanl  in  a  foreign  counly,  2.'}*2. 

goods  of  (iefenilant,  'lh\. 
plaintifT,  2')2. 

executor,  etc.,  2"i4. 

goods  of  testator,  '2.'j4. 

garnishee  on  judgment  recovered,  25(). 

garnishee  only,  on  claim,  not  a  judgment,  where  no  judgment 
given  against  primary  debtor,  'ioli. 

primary  debtor  and  garnishee,  iJij?. 

garnishee  on   judgment    recovered   against  him   and   primary 
debtor,  2(17. 

garnishee  for  debt  and  costs  in  attachment  (under  section  191), 
L'oH. 

goods  of  claimant  in  interpleader,  2(10. 

married  women,  '202. 

absconding  debtor  (under  rule  30),  251. 

lands,  .•«»4. 
Bailifi's  return  to,  296. 

Clerk's  notice  of  return  of  (under  section  218),  28)1. 
For  balance  of  set  ofH",  252. 

l'"or  counterclaim,  252.  , 

l'"or  executor,  etc. ,  on  judgment  revived,  254. 
For  non-payment  of  clerk's  fees  (under  section  55),  255. 
For  garnishee's  costs,  259. 
For  costs,  261. 

For  property  seized,  but  unsold  for  want  of  buyers,  261. 
In  action  of  detinue,  264. 
In  replevin,  against  plaintiff,  255. 
Notice  to  creditor  of  claim  to  goods  taken  in,  326. 
Notice  of  return  on  transcript,  2H3. 
Order  postponing  for  cause  shown,  244. 
to  suspend,  243. 

for,  for  clerk's  costs  (under  section  65),  250. 
On  transcript  from  one  division  to  another,  253. 
On  order  on  ajipeal  (under  Master  ami  Sert'aut  Act),  262. 
On  a  judgment  in  favor  of  a  third  party  in  garnishee  proceedings,  339. 
Under  section  82,  against  resident  in  foreign  country,  252. 
Under  rule  943,  of  High  Court,  260. 
Warrant  of,  when  one  of  several  plaintiflfs  has  died  after  judgment  and 

before  execution,  251. 
Where  claim  made  by  third  party  to  debt  sought  to  be  garnished  and 

efifect  given  to  claim,  258,  259. 
Warrant  to  levy  fine  on  witness  refusing  to  give  evidence,  263. 
Warrant  to  levy  fine  on  witness  refusing  to  be  sworn,  263. 
Warrant  to  levy  fine  for  disobedience  to  subpa;na,  263. 
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no  judgment 

and   primary 
section  191), 


Execution  of  Documknts— 
Affidavit  of,  216. 

Executors  and  Adminisirators— 

Affidavit  to  revive  judgment  against,  21ti. 

Entry  of  judgment  reviving  judgment  for  or  .igainst,  '244. 

Executions  for  and  against  (st'e  Executions),  ^'iM,  '2'A. 

goods  of  testator,  'iu4. 
Juilgments  against  (dv  Judgments),  244'24<>. 
Notices  on  summonses  in  actions  against,  224. 
Suggestion  of  devast.ivit  in  .action  against,  224. 

Warning  on  summonses  where  allegations  that  assets  h-ive  come  into 
hands  of,  since  judgment,  225. 

Exemptions— 

In  g.irnishee  cases,  .108,  Vol.  I.,  p.  '2'>H. 

Judge's  CLTtificate  as  to  exemption  where  debt  contracted  before  1887, 
288. 

EXI'ENSES— 

Particulars  of,  in  actions  of  tort,  205. 


edings,  .339. 

udgment  and 
garnished  and 
263. 


Fee  Book — 

Bailitis,  201. 
Clerk's,  196. 

Fees— {.r^('  Costs) — 

Execution  on  order  for  clerk's,  255. 

Order  to  pay  to  clerk  (under  section  55),  250. 

Tariff' of  Appraisers',  191. 

Bailiff's,  188. 

Clerk's,  185. 

Witnesses',  191. 


FlAT- 


For  counsel  fee,  3.11. 


Fines - 


Order  for  imposition  of,  for  contempt,  241,  242. 

for  non-attendance  of  juror,  242. 
Warrant  to  levy  against  witness  refusing  to  give  evidence,  263. 

refusing  to  be  sworn,  2('>3. 
for  disobedience  to  subpoena,  263. 
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Firm— 

Demand  of  names,  etc. ,  of  plaintiffs  constituting,  2S6. 

Declaration  in  reply  to  same,  280. 

Judgment  against,  241. 

Notice  of  application  for  order  for  nam  :s,  etc.,  of  plaintifiPs  firm,  286. 

Order  for  same,  287. 

Flooding  Lands — 

Particulars  of  claim  in  action  for,  206. 

Foreigner—  . 

Execution  against  (under  section  82),  252. 

Foreign  Corporation  (Firm  or  Individual) — 

Affidavit  of  service  of  garnishee  summons  on  agent  of,  237. 

Foreign  County — 

Execution  against  defendant  residing  in,  252. 

Foreign  Procedure  Book — 

Form  of,  394. 
Foreign  Summons  Book — 

Form  of,  199.  " 

Friend  (Next)— 

Undertaking  to  be  responsible  for  costs,  280. 


G 

-Garnishee — 

Affidavit  for  order  to  garnish  debt,  221. 

of  service  of  s-ummons  on  agent  of  foreign  corporation,  firm,  or 
individual,  237. 
Bond  by  primary  creditor  (under  section  196),  238. 
Executions  against  garnishee  only,  256. 

and  primary  debtor,  257. 
for  debt  and  costs  (in  attachment),  258. 
for  costs  of,  259. 

when  claim  made  by  third  party,  258. 
where  judge  holds  same  void,  259. 
for  garnishee's  costs,  259. 
under  rule  943  of  High  Court,  260. 
General  form  of  headings  and  conclusion  of  proceedings  in,  221. 
Judgment  when  primary  creditor  fails,  and  proceedings  continued  as 

between  primary  debtor  and  garnishee,  248. 
Minute  in  procedure  book  against  primiry  debtor  and  garnishee,  247. 

when  debt  uue  by  garnishee  is  payable  by 
instalments,  247. 
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firm,  286. 


:ion,  firm,  or 


lent),  258. 


Garnishee — Continued. 

Minute  in  procedure  book  when  garnishee  sets  up  untenable  defence, 

247. 
Memorandum  in  wages  cases,  Vol.  I.,  p.  258. 

where  claim  is  for  board  or  lodging,  \'ol.  I.,  p.  258. 
where  primary  debtor  is  unmarried  and  has  no  family 
depending  on  him  for  support.  Vol.  I.,  p.  308. 
of  judgment  in  favorof  garnishee, primary  debtor, or  claimant, 247. 
Order  attaching  debt,  2.36. 

discharging  moneys  from  claim  of  primary  creditor,  323. 
general  form  of,  222. 
Summons  (under  section  197)  when  third  party  claims  money,  248. 
Notices  and  warnings  on.  Vol.  I.,  p.  258,  2.34,  235. 

{}OODS— 

Appraisement  of,  295. 
Execution  against,  251. 

in  interpleader,  260. 
Inventory  of,  seized  under  attachment,  334. 

replevied,  232. 
judgment  for  delivery  of,  in  detinue,  250. 

where  immediate  return  ordered  with  damages  and  costs, 250. 
Notice  of  sale  of,  295. 

to  creditor  of  claim  to,  taken  in  execution,  326. 
Order  for  sale  of  perishable  goods  or  goods  which  incur  expense  for 
food  or  keeping,  324. 

Of  testator,  execution  against,  254. 

Perishable,  bond  on  sale  of,  278. 

Restoration  of,  bond  on,  277. 

Unsold  for  want  of  buyers,  execution  on  return,  261. 

Guaranty — 

Particulars  of  claim  on,  203. 

Guardian —  * 

Order  appointing,  where  infant  defendant  does  not  name  a  guardian, 
322. 
appointing,  named  by  infant  defendant,  322. 


n,  221. 
continued  as 

nishee,  247. 
s  payable  by 


H 


IIeadinc.s  and  CONCLT'SION — 
In  affidavits,  209. 
In  garnishee  proceedings,  221. 
Of  notices,  admissions,  orders,  etc.,  286. 
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High  Court — 

Entry  of  judgment  in  appeal  to,  251. 
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Illiteratb  Deponent— 

Jurat  to  affidavit  l)y,  220. 

Immediate  JuixiMENr— 

Aftidavit  for,  .SOO. 

Notice  of  motion  for,  ',V27. 

Order  for  (under  section  111),  2.39. 

Industrial  Schools  Act — 

Form  of  complaint  under,  .304. 

Order  on  jiarent  or  guardian  for  maintenance  under,  304. 

.Summons  for  maintenance  under,  .304. 

Infant — 

Order  appointing  guardian,  .322. 
Undertaking  for  costs  by  next  friend  of,  280. 

Injunction  — 

Interlocutory,  .341. 
Notice  to  be  indorsed  on  same,  341. 
Order  for  committal  for  breach,  H41. 
Particulars  for,  308. 

Insolvency — 

Notice  to  clerk  of  change  of  ijlaintiflPs  title  by  assignment,  2H."). 
Order  to  proceed  after  change  of  interest,  290. 

Intlkim.kader — 

Application  of  bailiff  foi,  2()9. 
Adjudication  on,  271,  272. 
Claim  of  damages  by  claimant  in,  333. 
creditor  in,  .333. 
Execution  against  goods  of  claimant  in,  200. 
Landlord's  claim  for  rent  (under  section  2(59),  269. 

notice  to  creditor  of  claim,  32(5. 
Particulars  of  claim  in,  270,  307- 
Summons  in,  209. 

Interprei'er— 

Oath  of,  219. 

Inventory — 

Indorsement  of  appraisement  o-i,  in  attachment  case,  295. 
Of  goods  replevied,  2.32. 
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Judge—  ' 

Certificate  by,  of  exceptions  in  exemption  law,  288. 
Return  by,  to  certiorari,  290. 

TuDGMKNT  Creditor — 

Judgment  where  execution  postponed  by  consent  of,  beyond  fifty  days, 

Request  by,  for  release  of  debtor  froi.   prison,  293. 

Judgment  Debtor  (see  Commitment) — 

Affidavit  for  examination  of,  215. 

Certificate  of  discharf,'e  from  custody,  294. 

Oath  on  examination,  219. 

Request  of  creditor  for  release  of,  when  arrested,  293. 

Judgment  Debtors'  Book — 
Form  of,  198. 

Judgment  Summons — 

Affidavit  for  (under  section  23.5),  215. 
(under  scctinii  239),  215. 
Order  upon  .t,  alterint;  an  original  judgment  or  order  (under  section 

245),  323. 
Summons  to  defendant  after  judgment,  225. 

after  default,  225. 
Warrant  of  commitment,  2()5,  2G0,  339. 

Judgment— 

Aflidavit  for  revival  of,  2ir>,  217. 
for  immediate,  309. 

to  set  aside,  and  be  allowed  to  defend  on  the  merits,  310. 
Again'it  defendant  for  debt  or  tlamages,  238. 

defendant    for    plaintitFs   costs  of  proceeding  to  trial    (under 

section  154),  337. 
defendant  for  payment  of  costs,  330, 
defendant  on  confession  l)efore  action,  .337,  243. 
defendant  on  confession  after  action,  243. 
executor  or  administrator  on  devastavit,  244. 

who  admits    Iiis   representative  char- 
acter and  demand,  but  pleads //tv/t; 
aihiiiuistravit  and    does    not    prove 
it,  245. 
where    ph')ie    adiniuisti  ivit     alleged 

and  proved,  245. 
where  demand  proved  ami  defentlant 
does  not  prove  administralion,  245. 
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Against  executor  or  administrator  where  plaintiff  proves  demand  and 

defendant  proves  administration,  245. 
in  ordinary  cases,  246. 
where    '.emand  denied,  24(5. 
where  representative  character  denied 
or  release  pleaded,  240. 
where  assets  wasted,  246. 
firm,  241. 

garnishee  on  judgment  already  entered,  246. 
garnishee  where  debt  due  by  him  is  payable  by  instalments, 

247. 
married  women,  240. 
primary  debtor  and  garnishee,  247. 
Appeal  to  High  Court  against,  251. 
By  default  (under  section  109),  2,*}8. 
■Clerk's  notice  of  delivery  of,  when  postponed,  284. 
Cross-judgment,  notice  of  application  to  set-off,  292. 
Entry  of,  for  defendant's  costs  after  discontinuance,  241. 

in   procedure  book  (under  Creditors'  Kelicf  Act)  when  there  is 

a  judgment,  242. 
in  procedure  book  of  judge's  order  for  executor  or  administrator 

to  revive,  244. 
that  judgment  be  revived  against  executor,  etc.,  244. 
of  partial  satisfaction  where  cross-judgment  set  off,  293. 
in  procedure  book  in  interpleader,  275. 
Execution  on,  in  favor  of  third  party  in  garnishee  proceedings,  339. 
For  defendant,  239. 

on  set-off  when  part  satisfied,  239. 
for  balance  of  set-off,  240. 
cists,  after  confession,  240. 
debt  and  unliquidated  damages,  338. 
part  of  claim,  318. 
Immediate,  order  for,  238. 

In  case  of  counterclaim,  240.  - 

In  detinue,  for  immediate  return,  250. 
In  favor  of  garnishee,  primary  debtor,  or  claimant,  247. 
In  replevin,  249. 
In  interpleader,  271,  273. 
Minute  of,  in  procedure  book,  238,  248. 

for  clerk  when  judgment  postponed,  241. 
Non-.suit  or  dismissal  for  want  of  prosecution,  239. 
On  motion  for  speedy  judgment,  239. 
On  award.  2.39. 

On  confession  after  action   238. 
Orders  for  imposition.s  of  fines,  241. 
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339. 

Judgment— Coniititied. 

Order  for,  without  plaintiff  filing  note  sued  on,  24is. 
Order  for  payment  of  costs  to  clerk  (under  section  55),  250. 
Order  to  suspend,  243. 

Order  changing,  instead  of  granting  new  trial,  274. 
Order  for  (under  section  111  and  rule  129),  318, 
Order  to  suspend  order,  judgment,  or  execution,  243. 
postponing  execution  (under  section  147),  244. 
Revived,  execution  for  executor,  etc.,  253. 

execution  against  executor,  etc.,  254. 
Recovered,  execution  against  garnishee  on,  256. 
Under  Creditors'-  Relief  Act,  242. 

When  some  defendants  served  and  others  confessed,  239. 
Where  one  judge  acts  for  another  (under  section  22),  337. 
Where  execution  postponed  by  consent  of  judgment  creditor^beyond 

fifty  days,  243,  338. 
When  garnishee  has  set  up  defence  which  he  knew  to  be  untenable, 

2^. 
Where  primary  creditor  fails  in  garnishee  proceedings,  248. 

Jurat — 

To  general  affidavits,  209. 

To  affidavit  by  illiterate  or  blind  deponent,  220. 

To  affirmations  by  Quakers,  etc.,  220. 

J.URISDICTION — 

Consent  to  give  to  Division  Court,  280. 
Notice  disputing,  327. 

of  objection  to,  in  cases  of  counterclaim,  285. 


JURORS- 


Order  for  imposition  of  fine  for  non-attendance  of,  242. 
Oaths  to  (see  Oaths),  219. 
Pay  list  of,  292. 
Summons  to,  228. 

Jury— 

Demand  of,  under  Master  and  Servant  Act  and  Tax  on  Dogs  Act,  303. 
Notice  by  clerk  of  trial  by,  2H3. 

Justification  of  Sureties — 

Affidavit  of,  to  clerk's  or  bailifTs  covenant,  311. 

to  appeal  bond  on  appeal  from  Division  Court,  313. 
on  appeal  bond  under  Master  and  Servant  Act,  303. 
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Landlord— 

Claim  of,  for  rent  (under  section  269),  209. 

Lands— 

Particulars  in  actions  for  flooding,  206. 
Execution  against,  .394. 

Leave— 

Affidavit  for,  to  sue  in  adjoining  division,  210. 

Notice  of,  to  dispute  claim  (under  section  112),  283. 

Schedule  to  be  indorsed  on  affidavit  for,  to  sue  in  adjoining  division, 

211. 
To  defend,  order  for,  .317,  318. 

Line  Fences— 

Forms  on  appeal  under  Act  respecting  (stv  .Appeals),  30* 


M 


f 
1 
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Maintenance- 


Claim  for,  304. 
Order  for,  304. 
Summons  for  (under  Industrial  Schools  Act),  304. 

Mandamus — 

Affidavit  on  motion  for,  345. 
Notice  of  motion  for,  346. 

Married  Women  — 

Execution  against,  2(52. 
Judgment  against,  240. 

Master  and  Servant — 

Demand  of  jury  under  Act  respecting,  303. 
Execution  on  appeal  under  Act  respecting,  2iV2. 
Forms  on  appeal  under  Act  respecting,  302. 

ME-MORANDUM — 


On  summons  in  garnishee  proceedings,  2M,  2.36,  237,  \o\.  I.,  p.  308. 

in  wages  cases.  Vol.  I.,  p.  258. 

in  claim  for  board  or  1  'iging,  \  oi.  L,  p.  258. 
To  be  put  on  all  summonses,  224. 


'NDEX    TO    FORMS. 

Minutes  of  Judgment  (see  Judgment) — 

For  costs  ordered  to  be  paid  after  confession,  337. 

In  procedure  book,  238-24S. 

In  garnisliee  proceedings,  247. 

In  interpleader  {see  Interpleader),  271,  273. 

In  case  judgment  altered  on  application  for  new  trial,  275. 

In  cases  of  cross-judgments,  292,  293. 

To  be  read  to  parties  when  judgment  postponed,  241. 

Money  Unclaimed — 

Verified  list  of,  291. 
Money — 

Payment  of,  into  court  (see  Payment  into  Court),  281,  2S2. 
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Names  and  Residences  of  Plaintiff — 
Demand  of,  28(5. 
Declaration  in  reply,  286. 
Notice  of  application  for  order  for,  286. 
Order  for,  287. 

Next  Friend— 

Undertaking,  to  be  responsible  for  costs,  280. 
New  Party— 

Order  to  continue  proceedings  for  or  against,  289,  325. 
New  Trial — 

Application  for,  314. 

Entry  in  procedure  book  of  order  for,  278. 

Notice  of,  28.3. 

Order  for,  274. 

for  ilitTerent  judgment  instead  of,  274. 

NON-SUIT — 

Judgment  of,  239. 

Notices  of  Defence  (see  Defences),  207. 

Notices— 

By  clerk,  of  trial  by  jury,  283. 
of  new  trial,  283. 

on  ordinary  summons,  223,  224,  225. 
on  garnishee  summons,  234,  235,  Vol.  I.,  p.  258. 
of  return  of  execution  (under  section  218),  283. 
of  acceptance  of  money  paid  into  court,  282. 
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Notices—  C<»«/»«/W. 

By  clerk,  of  proceedings  being  transferred,  283. 

on  summons  in  action  against  executors,  etc.,  224i 

to  plaintiff  of  various  defences,  281. 

to  be  endorsed  on  interlocutory  injunction,  341j 

to  either  party  generally,  284. 

to  parties  added  as  defendants,  328. 

to  parties  of  delivery  of  postponed  judgment,  284. 

to  defendant  of  assignment  of  title  to  judgment,  3.32. 
By  parties,  by  defendant  to  third  party,  3.30. 

disputing  jurisdiction,  327. 

in  counterclaim,  285. 

of  set-oflf,  207. 

of  defence  (j<?£  Defences),  207. 

of  leave  'o  defend,  283. 

of  counterclaim,  208, 

of  withdrawal  of  defence,  284. 

of  discontinuance,  285. 

of  preparation  of  plan  of  distribution  among  execution  credit* 
ors,  333. 
'  of  action  against  bailiff,  334. 

of  intention  to  give  copies  of  documents  in  evidence  (undet 
Evidence  Act),  329. 

of  motion  for  mandamus,  certiorari,  or  prohibition,  34G. 

of  application  for  discharge  from  custody,  i}42, 

of  applicatio  1  for  interlocutory  injunction,  .340. 

of  payment  i  ito  court  in  replevin,  326. 

of  application  for  approval  on  appeal  bond,  327. 

of  appeal  and  grounds  thereof,  328. 

of  appeal  under  Ditches  and  Watercourses  Act,  298. 
Master  and  Servant  Act,  302. 
Tax  on  Dogs  Act,  302. 

of  motion  for  immediate  judgment,  327. 

of  application  for  examination  of  witness  de  bene  esse,  27.^. 

order  for  names,  etc.,  of  plaintiffs  firm,  286. 

to  produce  at  trial,  330. 

for  inspection,  328-331. 

to  clerk  of  change  of  plaintiffs  title  to  judgment,  285. 

to  creditor  of  claim  to  goods  taken  in  execution,  326. 
General  form  of,  in  garnishee  proceedings,  322. 

heading  and  conclusion  of,  286. 
Of  sale  by  bailiff,  295, 


Nuisance — 

Damage  for,  particulars  of  claim,  308. 
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Oaths  {sa  Affidavits  and  Oaths),  209. 

Of  appraiser  in  attachment  proceedings,  295. 

To  witness  who  swears  on  the  Bible,  219. 

by  uplifted  hand,  219. 
To  a  Jew,  219. 

To  a  Quaker,  219. 

To  a  Mennonist  or  Tunker,  etc.,  219. 

To  an  interpreter,  219. 

To  a  jury  called  by  parties,  219. 

judge,  219. 

To  a  defendant  on  judgment  summons,  219. 

To  officer  conducting  jury  out  of  court,  219. 

To  officer  when  jury  retire  to  consider  verdict,  220. 

To  a  deponent  or  declarant  making  affidavit,  220. 

To  a  witness  by  arbitrator  or  umpire,  220. 

Where  a  witness  objects  to  swear  on  religious  grounds,  219. 

Objection— 

To  jurisdiction  to  try  counterclaim,  notice  of,  285. 
Order  Book — 

Form  of,  198. 

Orders  {siy  Summonses) — 

Appointing  guardian  for  infant  defendant,  322. 
Affidavit  for,  for  writ  of  replevin,  229. 
for  immediate  judgment,  309. 

for,  to  examine  a  sick,  aged,  or  infirm  witness,  312. 
on,  to  garnish  debt,  221. 

for,    to  discharge   portion   of   debt   from   claim   of    primary 
creditor,  313. 
Changing  place  of  trial,  289. 

plan  of  distribution  among  execution  creditors,  .324. 
Discharging  moneys  from  claim  of  primary  creditor,  323. 
Entry  in   procedure  book  that  judgment  for  or  against  executor  be 
revived,  244. 
of,  in  procedure  book  on  judge's  order  foi  judgment  instead  of 

new  trip':,  275. 
of  partial  satisfaction  on  set-ofi"  of  cross-judgments,  293. 
Execution  on  appeal  under  Master  and  Servant  Act,  2G2. 
For  judgment  without  plaintiff  filing  note  sued  on,  242. 
immediate  judgment,  239. 
new  trial,  274. 

new  judgment  on  application  for  new  trial,  274. 
•  statement  of  names,  etc.,  of  plaintiffs  firm,  287. 
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ORtiERS— r<w//'w//,',/. 

l-'or  maintcnanrc  (under  liuinstrittl  Schools  Ait),  IWM, 
iinposilion  of  line  for  contempt,  '241. 

non-aliendance  of  juror,  24'J. 
renewal  of  summons,  .S'J'2. 
sale  of  peri.shal)le  yoods,  324. 
receiver,  .'{'2'). 
security  for  costs,  .S'2(). 
substitutional  service,  .'U.'), 

examination  of  defendant  and  production  of  liooks,  etc.,  .'U7. 
leave  to  defend  unconditionally,  .'U7. 

as  to  jiart  on  payment  into  court,  and  uncondition- 
ally as  to  residue,  .'{17. 
judgment  for  i)art  of  claim,  318. 
leave  to  defend  on  jiayment  into  court,  318. 
commission  for  examination  of  witness  out  of  juris<liction,  31S. 
examination  of  sick,  aged,  or  infirm  witness,  3'2l. 
committal  for  breach  of  an  injunction  onler,  341. 
certiorari,  .'U7. 
prohibition,  347. 

discharge  of  prisoner  from  custody,  343. 
General  form  of,  in  garnishee  proceeding,  I'l'l. 

headings  and  conclusion  of,  tiHCi. 
Judge's  attaching  order  in  garnishee  jiroceedings,  23(). 
Of  reference,  '275. 

containing  special  clauses,  '270. 
On  party  to  pay  clerk's  costs,  '2iJ0.  * 

On  judgment  summons  altering  original  judgment,  3'23. 
Postponing  execution  or  judgment,  244.  • 

Staying  proceedings,  325. 

Staying  proceedings  with  a  view  to  appeal,  32'2. 
To  suspend  an  order,  judgment,  or  execution,  '243. 
To  continue  proceedings  for  or  against  a  new  party,  289,  325, 
proceed  after  death  of  plaintiff  after  judgment,  ■289. 
proceed  after  change  of  interest  of  plaintiff  or  defendant,  '290. 
set-off  cross-judgments,  293. 
Transferring  cause  when  entered  in  wrong  court,  316. 


Particulars — 

Of  claim  against  clerk  or  bailiff  and  sureties,  200, 
for  damages  for  flooding  land,  206. 
in  replevin,  2.30. 
in  suit  in  division  nearest  defendant's  residence,  206. 
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I'ARTICIM-ARS  — CV«//;///t'(/. 

Of  claim  in  interpleader,  270,  J107.  ■ 

in  detinue,  20(5. 
in  contract,  2()'2. 
in  actions  of  tort,  205. 

on  a  guaranty,  'M'A.  ^ 

promissory  note,  '203. 
■  Inii  of  exchange,  204. 

bond,  204.  . 

covenant,  204. 
Of  plaintiffs  claim  on  ordinary  summons,  307.  , 

Of  defence  (.f<r  Defences),  207. 
Ofset-off(.w  Set-off),  207. 
Of  counterclaim  (see  Counterclaim),  208. 
Of  plaintiff's  demand  for  damages  for  nuisance,  or  for  injunction,  ."508. 

Parties — 

Notice  to  clerk  of  change  of  interest  before  judgment,  28;'). 
Order  to  continue  proceedings  for  or  against  a  new  party,  2H9. 

proceed  after  death  of  plaintiff  after  judgment,  289. 

proceed  after  change  of  interest  after  judgment,  200. 

Pay  List— 

Of  jurors,  292. 

Payment  INTO  Court — 

Acceptance  of  money  paid  in,  282. 

Notice  by  clerk  to  plaintiff  of  plea  of  and  of  tender,  281. 

Notice  of,  in  replevin,  32(5. 

PERISHAIil.E  PrOI'KRTY— 

Bond  on  sale  of,  in  attachment,  278. 
•     Order  for  sale  of,  324. 

Place  of  Trial— 

Affidavit  for  change  of,  220. 

Notices  on  summons  for  change  of,  223. 

Order  for  change  of,  289. 

Summons  for  change  of,  288, 

Plea— 

Of  tender,  333. 

Of  payment  into  court,  334. 

Primary  Creditor— 

Affidavit  for  order  to  discharge  portion  of  debt  from  claim  of,  313. 
Order  discharging  money  from  claim  of,  323. 
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Prisoner — 

Creditor's  request  for  discharge  of,  293,  338. 
Certificate  for  discharge  of,  294. 
Warrant  for  discharge  of,  294. 

Procedure  Book— 

Certificate  of  entry  in,  287. 

Entry  in,  of  new  judgment  on  application  for  new  trial,  275. 

of  partial  satisfaction  on  set-off  of  cross-judgments,  293. 

(under  Creditors'  Relief  Act),  242. 
F'oreign,  394. 
Form  of,  193,  393. 
Minutes  of  judgment  in  (ji?^  Judgment),  235-248. 

Process  Book — 

Bailiff's,  200. 

Promissory  Note — 

Particulars  of  claim  on,  203. 

Order  for  judgment  in  action  on,  without  plaintiff  filing,  242. 

Proceedings — 

Notice  of  transfer  of,  283. 

Order  staying,  with  a  view  to  appeal,  322. 

to  continue,  against  new  party,  289,  325. 

to  continue,  after  change  of  interest,  293. 

to  continue,  after  death  of  plaintiff,  289. 

staying,  325. 

Postponed  Judgment — 

Clerk's  notice  of  delivery  of,  284. 

Entry  of,  when  execution  postponed  by  consent  beyond  fifty  days,  243» 

Minute  of,  to  be  read  to  parties,  241. 

Postponing  Execution — 
Order,  244. 

Prohibition — 

Affidavit  for,  344. 
Notice  of  motion  for,  346. 
Order  for,  347. 

Produce — 

Notice  to,  for  inspection,  328,  331. 

Prosecution — 

Dismissal  of  action  for  want  of,  239. 

Plan  of  Distribution— 

Notice  of  preparation  of,  among  execution  creditors,  333. 
Order  changing  same,  324. 
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Affirmations  by,  and  jurat  thereto,  220. 
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Reference — 

Appointment  of  third  arbitrator,  275. 

meeting  on,  275. 
Enlargement  to  be  endorsed,  276. 
Order  of,  275. 

containing  special  clauses,  276. 

Removing  Debtor— (5^^  Absconding  Debtor,  Attachment).- 

Receiver — 

Order  for,  325. 

Renewal  of  Summons— 
Order  for,  322. 

Rent— 

Claim  of  (under  section  269),  269. 

Judgment  for  defendant  in  replevin  for,  249.  ^ 

Return  when  levied  by  bailiff,  296. 

Replevin— 

Affidavit  for  order  for,  229. 
Assignment  of,  bond,  231.       \. 
Bond  in,  231. 
Bailiffs  return  to  writ,  232. 

Claim  in,  230. 

Executions  in  (,see  Execution),  255. 
Inventory  of  goods  replevied,  232. 
Judgments  in,  249. 

in  favor  of  plaintiff,  249. 
*        in  favor  of  defendant  for  rent,  249. 

in  favor  of  defendant  in  replevin  of  cattle,  damage  feasant^ 

249. 
in  favor  of  defendant  when  not  for  rent,  or  damage  feasant, 

249. 
Memorandum  to  be  put  on  summons,  223. 
Notice  of  payment  into  court  in,  326. 
Summons  in,  230. 
Warning  in,  231. 
Writ  in  reprisal  (capias  in  withernam),  2.33. 

Reprisal — 

Writ  in  (capias  in  withernam),  233. 
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RE(JUEST — 

By  creditor  for  release  of  prisoner,  293,  338. 

RlCSIDENCE  — 

Demand  for  particulars,  etc.,  of  plaintiffs  firm,  286. 
Declaration  in  reply  to  same,  280. 
Notice  of  application  for  order  for  same,  286. 
Order  for  particulars,  etc.,  287. 

Restoration  of  Goods — 

Bond  on,  in  attaclinient  proceedings,  277. 

Return — 

Bailiff's,  to  writ  of  replevin,  232. 

to  clerk  at  each  court,  297. 

to  executions  (see  Executions),  296. 
Judge's,  to  certiorari,  290. 
Notice  of,  to  execution,  283. 


Revival  of  Judgment — 

Affidavits  for,  216,  217. 


s 


Sale  of  Gooi:)S— 

Bond  on  sale  of  perishable  goods,  278. 
Notice  of,  by  bailiff,  295. 

Satisfaction — 

Entry  of,  where  cross-judgment  set  off,  293.  ,    .. . 

Schedule- 
To  be  endorsed  on  affidavit  for  leave  to  sue  in  an  adjoining  division, 
211. 

Schools — 

Act  respecting  Industrial  Schools,  proceedings  for  maintenance  under, 
304. 

Security  for  Costs — 

Bond  for  (when  plaintiff  out  of  Ontario),  278. 
Order  for,  326. 

Seizure — 

Of  perishable  goods,  bond  on,  278. 

Service— 

Affidavit  of  service  of  summons,  213. 

of  service  of  summons  on  absconding  debtor,  214. 

of  service  of  summons  on  agent  of  foreign  corporation,  firm,  or 

individual,  237. 
for  order  for  substitutional  service,  309. 
Appointment  of  solicitor  or  agent  for,  336. 
Order  for  substitutional  service,  315. 
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ration,  firm,  or 


Set-off — 

Execution  on  judgment  for  balance  of,  252. 
Judgment  for  balance  of,  240. 

on,  where  part  satisfied,  239. 
Notice  of,  207. 

Of  cross-judgments,  application  for,  292. 
order  for,  293. 
entry  of  satisfaction  on,  29.3. 

Show  Cause  (jft^  Judgment  Summons) — 

Summons  to,  after  default,  226. 
Warrant  of  commitment  under,  265,  266. 

Sick,  Aged,  or  Infirm  Witness — 

Notice  of  application  to  examine,  273. 
Order  for  examination  of,  274. 

Signature — 

Affidavit  of,  to  admission  of  claim,  295. 

Speedy  Judgment — 

Affidavit  on  application  for,  309. 
Notice  of  motion  for,  327. 
Minute  of,  2.39. 
Order  for,  238. 

Style  of  Cause — 

In  affidavits  and  other  documents,  209,  221,  286. 

SuBi'CENA  (sir  Witnesses) — 
To  jurors,  228. 
To  witnesses,  228. 

Suggestion — 

Of  devastavit  in  action  against  executor,  224. 

Summonses— 

Affidavit  of  service  of,  213. 

on  absconding  debtor,  214. 
on  agent  of  foreign  corporation,  firm,  or  indivi- 
dual, 237. 
on  partnership  firm,  311. 
For  assault  on  bailiff  in  discharge  of  duty,  315. 
For  maintenance  under  Industrial  Schools  Act,  304. 
General  form  of,  222. 

In  suit  by  clerk  for  fees  (under  section  55),  227. 
In  replevin,  2.30. 
In  interpleader,  269. 
Memo,  on,  in  wages  cases,  234. 
in  actions  of  tort,  224. 
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-Summonses — Continued.  '    '  ' 

Notices  and  warnings  on,  223,  224,  225,  234,  235. 

Notice  endorsed  on,  to  change  place  of  trial,  224. 

Ordinary,  224. 

Order  for  renewal  of,  322. 

Special,  222. 

To  change  place  of  trial,  288. 

executor,  etc.,  when  allegation  that  assets  have  come  to  his  hands 

since  judgment,  224. 
defendant  after  judgment,  225. 

default,  226.  . 

jurors,  228. 
witnesses,  228. 

on  arbitration,  228. 
garnishee  and  primary  debtor  after  judgment,  233. 
garnishee  and  primary  debtor  before  judgment,  235. 
clerk  of  municipality,  316. 
Warning  where  suit  brought  for  beneficial  plaintiff,  225. 

on  summons  to  primary  debtor,  235. 
Where  third  party  claims  money  garnished,  248. 

:  Substitutional  Service — 
Order  for,  315. 

.Supersedeas — 

Bond  on,  to  warrant  of  attachment,  277. 

Sureties— 

Affidavit  of  justification  of  in  appeal  to  Division  Court  under  Master 

and  Servant  Act,  303. 
Affidavit  of  justification  of  in  appeal  to  High  Court,  313. 
Particulars  of  claim  in  actions  against,  206. 

Suspension — 

Of  order,  judgment,  or  execution,  order  for,  243. 
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Tariff  of  Fees — 

Of  appraiser,  191. 
Of  bailiff,  188. 
Of  clerk,  185. 
Of  witness,  191. 

'JTax  on  Dogs  Act — 

.Forms  of  appeal  under,  302. 
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Tender— 

Notice  of  plea  of,  281. 
Plea  of,  333. 

Testator — 

Execution  against  goods  of,  254. 

Third  Party— 

Notice  by  defendant  to,  330. 

Tort— 

Memo,  on  summons  in  actions  of,  224. 
Particulars  of  claim  in  actions  of,  205. 

Transferring  Proceedings— 

Notice  to  parties  by  clerk  of  new  division,  283. 
Order,  316. 

Transcript — 

Affidavit  for  further  proceedings  after  transcript,  218,  313. 

Execution  on,  253. 

Of  judgment  on  ordinary  summ  m%  from  one  division  to  another,  268. 

To  County  Court  of  judgment  on  special  summons,  268. 

To  another  Division  Court  of  judgment  on  special  summons,  267. 

Trial— 

Affidavit  on  application  for  change  of  venue,  220. 
By  jury,  notice  of,  283. 

demand  of  (under  Master  and  Servant  Act),  303. 
New,  notice  of,  283. 

application  for,  314. 
Of  appeal  (under  Ditches  and  Watercourses  Act),  298. 
Order  for  change  of  venue,  289. 
Summons  for  change  of  venue,  288. 


u 

Unclaimed  Money  in  Court— 

Form  of  verified  list  of,  291. 
Undertaking— 

By  next  friend,  to  be  responsible  for  costs,  280. 


Venditioni  Exponas- 
Warrant  of,  261, 
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Venue  {see  Change  of  Place  of  Trial) — 

Affidavit  on  application  to  change,  220. 
Notice  on  summons  as  to,  223. 
Order  for  change  of,  289. 
Summons  for  change  of,  288. 
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Warnings  on  Summonses  {see  Summonses) — 

Generally,  223,  224,  225.       . 

In  replevin,  231. 

In  garnishee  proceedings,  234,  235. 

Warrants — 

Affidavit  for,  to  bring  up  a  prisoner  required  as  a  witness,  314. 

For  discharge  of  prisoner,  338. 

Of  commitment  on  judgment  summons  on  default  of  appearance,  205. 

after  examination,  265. 

for  contempt  in  open  court,  266. 

for  various  reasons,  3.39. 
On  attachment,  .34G. 
To  levy  fine  against  witness  for  various  contempts,  263. 

Withdrawal  ok  Defence — 
Notice  of,  284. 

Withernam — 

Writ  of  capias  in  {see  Replevin),  233.     • 
Witness  Fees — 

Tariff  of,  191. 

Witnesses — 

Affidavit  of  disbursements  to,  218. 

Notice  of  application  for  examination  of  sick, aged, or  infirm  witness,  273 

Oaths  to  be  administered  to,  219,  220. 

Subpoenas  to,  228. 

Warrant  to  levy  fine  against,  on  refusal  to  give  evidence,  263. 

on  refusal  to  be  sworn,  263. 

for  disobedience  to  subpcena,  263. 
Writs  {sec  Summonses) — 

Affidavit  for  order  for  writ  of  replevin,  229. 
Of  replevin,  230. 
Of  withernam,  233. 
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m  witness,  273 


AllANDONMENT — 

Defendant  may  file  consent  to,  74. 

Of  claim  against  some  defendants  to  obtain  judgment  against  others,  69. 

Of  counterclaim,  74. 

Of  interest  to  give  jurisdiction  unnecessary,  376. 

Of  part  exceeding  jurisdiction— result  if  not  done,  9. 

when  and  how  done,  9. 
When  defence  or  counterclaim  involves  matter  beyond  jurisdiction,  68. 

Abatement — 

Court  not  held  when  appointed  no  cause  of,  1,31. 
Death,  marriage,  or  insolvency  no  cause  of,  117. 
Death  of  parties,  procedure  subsequent,  119,  121. 
None  when  court  not  held  on  day  appointed,  131. 
Procedure  subsequent  to  death  of  party,  etc.,  119. 
Transcript  not  to  issue^after,  78. 

Abode — 

Place  of,  to  be  stated  in  claim,  7. 
Place  of,  to  be  left  with  clerk,  124. 

Absconding  Debtor — 

Clerk's  duties  before  issuing  attachment,  17. 

Costs  in  attachment,  19. 

Disposal  and  distribution  of  proceeds  of  execution,  17,  18,  19, 

Each  attaching  creditor  may  enter  defence,  set-off,  or  counterclaim,  16. 

Only  one  execution  against,  17. 

Property  seizable  under  attachment,  17. 

Statement  of  bailiff's  fees  to  be  given  on  return  to  warrant,  103. 

When  property  may  be  sold  as  perishable,  17. 

Where  several  attachments  issued,  16,  17. 

When  trial  of  action  to  be  heard,  16. 

Absent  Parties  — 

May  be  added  at  hearing,  119. 
Acceptance — 

Money  paid  into  court  in  garnishment,  47. 

29 
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Accord  and  Satisfaction  — 
Cases  as  to,  133. 
Party  niak'iig,  may  require  entry  of,  13'i. 

Account — 

Copy  of,  to  be  served,  12. 
Ac  1  — 

Meaning  of  word,  2. 

Action — 

Against  corporations,  firms,  or  individuals  out  of  province,  13. 

Against  officers  and  sureties,  particulars  in,  9. 

Against  sureties  to  be  commenced  within  ten  years,  377,  400. 

Attachment,  trial,  16. 

By  and  against  executors  and  administrators  {see  Executors),  54. 

By  whom  leave  may  be  granted,  13. 

By  Crown  on  covenant  of  official  for  misconduct,  399. 

Commencement  of,  9,  10. 

Discontinuance  of,  130,  131. 

Discontinuance  in  replevin  by  delivery  up  of  bond,  40. 

Fees  when  claim  not  more  than  $io.oo,  385. 

For  debt  or  money  demand,  how  commenced,  10. 

For  tort,  how  commenced,  10. 

Infant  bringing,  to  have  next  friend,  122. 

Jurisdiction  given  in  personal  action  under  $ioo.oo,  375. 

Leave  to  bring  in  division  other  than  that  where  defendant  resides,  11. 

May  be  brought  against  defendant  residing  out  of  province,  387,  388. 

Not  abated  by  death,  marriage,  or  insolvency,  117. 

Notices  and  warnings  to  be  given,  11. 

On  replevin  bond  (see  Replevin),  32. 

On  securities,  etc.,  seized  by  bailiff,  how  commenced,  10. 

Paying  money  into  court  in,  128. 

Pending  in  other  court  for  same  cause,  148. 

Personal,  how  commenced,  10. 

Purchase  of  interest  by  clerk  or  bailiff  prohibited,  105. 

Recovery  of  penalty  for  contravention  of  a  statute,  399. 

Settlement  of,  to  be  made  with  clerk,  100. 

not  to  be  made  with  bailiff,  lOG. 
Transferred-  duties  of  clerk  of  new  division,  90. 
Wages,  404. 

of  infant,  122,  139. 

before  city  police  magistrate,  406. 

of  woodman,  practice,  411,  etsei/. 
When  defendants  have  separate  interests,  12. 
Where  cause  of,  arises,  117. 
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Adding  Parties— (rt'^  Amendment  and  Change  of  Parties),  110,  ct  scq. 

Application  to  add  party,  when  to  be  made,  112. 
Procedure  book  to  show  change,  121. 
.Substitution  of  defend.ant,  119, 
When  defendant  added,  order  to  be  drawn  up,  110. 
When  stranger  appears  and  admits  liability,  112. 

Address  of  Parties — 

To  be  left  with  clerk,  7,  124. 
Adjacent  Division— 

Leave  to  sue  in,  10. 

Adjoining  Division — 

Affidavit  for,  11. 
Leave  to  sue  in,  11,  13. 

Adjournment — 

Absence  of  a  material  witness  ground  for,  149. 

Action  in  other  court  pending  by  failure  to  pronounce  at  time  stated, 

148. 
Court  not  held  at  time  appointed,  132. 
F'or  further  particulars,  7. 
For  judgment,  action  not  concluded  by,  147. 
Neither  party  appearing  at  trial,  154. 
Notice  to  parties  in  such  cases,  154. 
Of  judgment — trial  not  concluded  by  failure  to  pronounce  at  time  stated, 

147. 
Order  for  unnecessary    149. 
Where  practice  not  co:riplied  with,  123,  129. 
Where  party  dies  anc*  ^lerson  entitled  to  proceed  fails  to  appear,  121. 

Administrators — {sec  Executors),  54,  ct  seq. 

Admission — {sec  Confession). 

Cost  of  proceedings  after,  63. 

Notice  of  admission  of  part  of  claim,  counterclaim,  or  set-off,  63. 
Of  part  of  claim,  proceedings  on,  61,  62. 

When   part  admitted   plaintiff  may  proceed   for,  without    prejudicing 
right  to  balance,  376. 

Advertisements  for  Creditors — 
< 
By  executors  and  administrators,  55,  60. 

Affidavit — 

Application  for  new  trial,  150. 

Attachment  of  logs  or  timber  to  satisfy  woodman's  lien,  413. 
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A  I'  !•  1 1)  A  V I  1' — CoHtillllCtl— 

Before  whom  sworn,  14*2. 

By  person  illiterate  or  blind,  143. 

Kxamination  of  judgment  (lel)tor,  107. 

For  .ittachment,  clerk's  duty  as  to,  17. 

For  garnishee  order,  requisites  of,  41,  4'2. 

For  judgment  summons,  107. 

For  leave  to  issue  execution  in  certain  cases,  80,  Hi. 

For  leave  to  sue  in  adjacent  division,  11,  13. 

For  replevin,  requisites  of,  29,  30. 

Foreign,  may  be  unsigned,  142. 

Further  proceedings  after  issue  oifi.  fa,  lands,  ,3H0. 

(Jeneral  iieading  and  conclusion  of,  144. 

How  to  be  drawn,  142. 

Justification  of  sureties,  before  whom  sworn,  400. 

Of  disbursements  to  witnesses,  15H. 

Of  mileage,  to  be  made  by  bailiff,  90. 

Of  service  {see  Service)  on  defendant  out  of  province,  389,  .390. 

To  be  signed  by  deponent  and  entitled  in  court  and  cause,  142. 

To  state  sources  of  knowledge,  etc.,  14.3. 

To  have  no  alteration  in  jurat,  144. 

When  made  by  two  or  more  depqpents,  143. 

Affidavits  and  Oaths — 
Requisites  of,  141-144. 
{.See  Affidavit.) 

Affirmations — 

Instead  of  oath,  144. 

Affirmed  and  Declared— 

Included  in  word  sworn,  2. 

ACJENT — 

Clerks  and  bailiffs  not  to  act  as,  105. 

Entering  suit  entitled  to  be  paid  moneys  recovered,  93,  94. 

Entering  suit  not  entitled  to  counsel  fee  unless  barrister  or  solicitor,  156. 

Meaning  of,  in  case  of  railway  company,  4. 

telegraph  company,  4. 

express  company,  4. 
Of  foreign  corporation,  firm,  or  individual,  service  of  summons  on,  13. 

Agreement — 

Not  to  appeal,  140,  165. 

Alias  or  Pluries  Process- 
How  to  he  issued,  10. 


inuf;x  to  rules. 
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Alias  Summons- 
To  be  dated  on  day  of  issue,  10. 

Amendment  ok  Particulars,  7,  H. 

(.SVf  Amendment  and  Change  of  Parties.) 

Amendment  and  Ciianue  or  '  \rties,  110,  cf    ./. 

Action  not  to  aliate  by  marriage,  'leaih,  or  insolvency,  117. 
Adding  plaintiff,  110,  114,  11"). 

defendant,  111. 

third  party,  115). 
Application  for,  when  and  how  made,  11*2. 
Application  by  person  under  disability  to  discharge  order  adding  him, 

liiO. 
Change  of  parties  before  judgment,  llH. 
Change  of  parties  or  new  capacity  by  assignment  or  other  transmission 

of  interest,  119. 
Consent  of  plaintiff  to  change  of  defendant,  113. 
Consent  of  new  plaintiff  necessary,  110. 
Effect  of  statutes  of  limitations  on  substituted  defendant,  113. 
Ex  parte,  if  defendant  not  served,  111. 
Form  of  title  after  change  of  parties,  121. 
Incorrect  name  of  plaintiff  given,  115. 
Incorrect  name  of  defendant  given,  110. 
Judge  to  have  full  powers  as  to,  114. 
Material  necessary  on  application,  110. 
May  be  made  by  judge  at  any  time  of  defects,  etc.,  in  proceedings,  123, 

124. 
No  proceeding  to  be  defeated  by  formal  objection,  123. 

Non-compliance  with  rules  not  to  void  proceedii.gs,  123. 

Notice  of  order  for  change  of  parties  or  new  capacity  by  assignment  or 

other  transmission  of  interest,   120. 
Notice  of  change  of  interest,  117,  US. 
On  misjoinder  or  nonjoinder  of  parties,  114. 
Order  necessary  generally,  117. 
Orders  to  be  drawn  up,  116. 
Powers  of  judge  as  to  amending  names,  7,  8,  114. 
Piocedure  book  to  show  change  and  title  of  suit  to  be  altered,  121. 
Service  of  order,  120,  121. 
Substitution  of  defendant  before  judgment,  119. 
Summons  to  added  defendant,  116. 
When  next  friend  sought  to  be  struck  out  or  added  he  must  consent, 

114. 
When  party  dies  and  person  entitled  to  continue  fails  to  appear,  121. 
Where  action  brought  by  wrong  person  as  plaintiff,  110. 
Where  defendant  improperly  added  to  give  jurisdiction,  112. 
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Ameidment  and  Change  of  Parties— C(7;//««//t'(/— 

Where  less  number  of  plaintiffs  than  law  requires,  115. 

Where  made  at  trial,  no  order  necessary,  111. 

Where  name  of  husband  or  wife  improperly  joined  or  omitted,  116. 

Where  party  brought  in  does  not  appear  at  trial,  117. 

Where  plaintiff  sues  in  his  own  name  instead  of  representative  character, 

and  vice  versa,  113. 
Where  several  defendants,  and  all  not  served,  111. 
Where  special  summons  insued,  instead  of  ordinary,  and  vice  versa,  15. 
Where  stranger  appears  at  trial  and  admits  liability,  112. 
Where  wrong  party  sued.  111. 

Amendments  to  Division  Courts  Acts,  375. 

Animals — 

Replevin  after  seizure  when  found  trespassing,  30,  41. 

Appeals — 

Against  assessment,  176. 
Agreement  not  to,  140,  166. 
Bond  under  Master  and  Servant  Act,  174. 
Enforcement  of  judgment  on,  167. 
Forms  to  be  used  on,  131. 
From  Division  Courts,  practice  as  to,  166. 
Judgment  of  Court  of  Appeal  may  be  filed,  166. 

Magistrate's  decision  as  to  maintenance  of  wives  deserted  by  their  hus- 
bands, 411. 
School  cases,  costs,  409. 

judge  appealed  from  to  certify  proceedings,  409. 
.Stay  of  proceedings  injudicial  districts  pending  appeal,  140. 
Stipendiary  magistrates'  decisions  in  judicial  districts,  140. 
Under  Act  to  impose  Tax  on  Dogs,  169. 
Under  Assessment  Act,  171. 
Under  Ditches  and  Watercourses  Act,  179. 
Under  High  Schools  Act,  410. 
Under  Line  Fences  Act.,  176. 
Under  Ftt/dic  Schools  Act,  408. 
Under  Separate  Schools  Act,  407. 
When  judgment  ordered  to  be  entered  on,  167. 
When  new  trial  ordered  on,  166. 

Application— 

Clerk's  duties  as  to,  130. 

For  costs,  when  and  how  made,  163. 

For  detention,  preservation,  inspection,  etc.,  of  subject  of  action,  133. 

For  garnishee  order,  41. 

For  garnishee  summons  under  section  195,  48. 
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e  character, 

ce  versa,  15. 


by  their  hus- 


409. 

to. 

). 


if  action,  133. 


AvvLic.xviO'S—Coiitinueii  — 

For  interpleader,  19. 

For  judgment  summons,  107. 

For  leave  to  dispute  plaintiff's  claim,  147. 

For  new  trial  (see  New  Trial),  96,  150-153. 

For  speedy  judgment,  75. 

May  be  made  at  court,  130. 

Stranger  interested  in  debts  garnished,  42. 

Summary,  how  to  be  made,  129. 

To  set  aside  or  stay  proceedings,  how  made,  130. 

To  set  aside  proceedings  for  irregularity,  123. 

Al'i'KAISERS— 

Fees  of,  192. 

Appraisement— 

Goods  seized  in  interpleader,  27. 

Arbitration— 

Judgment  on  award  in,  73. 
-  Judicial  districts,  139. 

powers  of  stipendiary  magistrate,  140. 

Arrest— 

After  payment  to  judgment  creditor,  109. 

Discharge  from,  on  payment  of  judgment,  109. 

Discharge  from,  at  request  of  judgment  creditor,  109. 

Of  judgment  debtor,  108. 
Assess.ment  Act — 

Appeals  under,  171. 

Assessors — 

Under  IVorkineii's  Compensation  for  Injuries  Act,  414. 

Assets — 

Insufficient  to  pay  all  debts  of  deceased,  procedure,  55. 
In  f.tfuro,  judgment  against,  57. 

costs,  58. 

execution  against,  80. 

Assignment— 

r  oiher  transmission  of  interest,  proceedings  on,  117-121. 

Attachment— 

Affidavit  for,  41. 

Affidavits  for,  413. 

Application  to  set  aside,  411. 

Of  debts  (j^Tf?  Garnishment). 

Of  logs  or  timber  for  woodman's  wages,  411. 
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Attachment  Book  (Debt) — 

Entries  of  orders  and  summonses,  49. 
To  be  kept  by  clerk,  83. 

Attachment  ok  Goods  {sec  Absconding  Debtor),  16,  19. 

Clerk's  and  bailiff's  duties  in  respect  of,  17. 
Costs  in,  19. 

Distribution  of  moneys  made,  17,  18,  19. 
Trial,  if  defendant  not  served  personally,  10. 
When  hearing  to  take  place,  16. 

Award — 

Ditches  and  Watercourses  Act,  appeal  from,  179. 

Judgment  and  execution  on,  73. 

Judgment  injudicial  districts,  139. 

Line  Fences  Act,  amended  on  appeal,  178. 

appeal  from,  176. 

enfoi cement  of,  176. 
Mechanics^  Lien  Act,  certificate  may  be  entered  in  Division  Court,  403. 
To  be  entered  by  clerk  forthwith,  73. 


B 


Bailiff— 


,fi'' 


Application  for  interpleader  by  (see  Interpleader),  19-27. 
Definition  of,  3. 
Duties  of— 

Action  by,  under  section  229,  warning  to  defendant,  10. 

Appeals  to  judge  respecting  fees,  164,  165. 

"  Bailiff's  Process  Book  "  to  be  open  to  judge  and  clerk,  101. 

Cliimant  in  interpleader  may  pay  value  of  goods  to,  24. 

Covenant  of,  to  be  renewed,  376. 

Endorse  fees  on  warrant  of  commitment,  108. 

Fees  of,  to  be  deposited  in  certain  cases,  164. 

F'orfeiture  of  office  for,  106. 

In  attachment  proceedings,  17. 

In  replevin  {see  Replevin),  31,  36. 

Make  return  to  clerk  at  every  court,  104. 

May  discharge  judgment  debtor  from  arrest  in  certain  cases,  109. 

Money  received  by,  for  fees,  to  be  entered  in  procedure  book,  87. 

Moneys  returned  by,  to  be  entered  in  procedure  book,  88. 

Not  to  act  as  agent  of  parties,  106. 

Not  to  delay  or  hinder  proceedings,  105. 

Not  to  purchase  or  have  interest  in  suit,  105. 

Not  to  withhold  suitors'  moneys  on  any  pretence,  93. 

Not  to  sacrifice  property  if  unable  to  realize  reasonable  price,  101. 
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Bailiff — Duties  of^Continued — 

Not  to  take  money  from  defendant  or  settle  suit,  106. 

On  executing  warrant  of  commitment,  102. 

On  receiving  execution,  103. 

On  receiving  money,  to  pay  same  forthwith  to  clerk,  102. 

On  receiving  summons  for  service,  100. 

Other  duties  at  such  sittings,  100. 

Penalty  for  delaying  or  hindering  proceedings,  105. 

Penalty  for  non-compliance  with  rule,  100. 

Schedule  of  fees,  188. 

Service  of  papers  must  be  made  by,  75. 

To  attend  sittings  of  court,  100. 

To  deliver  return  on  oath  to  clerk  at  every  sittings,  100. 

To  give  suitors  information  as  to  contentsof  "Bailiff's  Process  Book,"  101. 

To  give  statement  of  fees,  etc.,   on  returns  to  executions,    writs   of 

replevin,  and  attachments,  103. 
To  keep  cash  book,  103. 
To  keep  "  BaiUff's  Process  Book,"  100. 
To  make  yearly  return  to  inspector,  85. 
To  return  execution  within  30  days,  101. 
To  report  cause  for  not  making  such  return,  101. 
To  return  summons  to  clerk  if  not  served  in  time,  103. 
To  serve  summonses  in  foreign  divisions  and  make  return  forthwith  under 

rule  183,  88. 
When  to  serve  summons,  11,  104. 

Beneficial  Plaintiff — 

In  action  under  section  229,  warning  to  defendant,  10. 

Bill  of  Costs  {see  Costs) — 

To  be  made  up  by  c'erk  in  detail,  97. 

Board  of  County  Judges— 

Inspector  to  be  member  of,  377. 
When  meetings  of,  to  be  held,  141. 

Bond — 

In  appeal  under  Master  and  Servant  Act,  174. 
///  Replevin — 

Assignment  of,  .32. 
Bailiff  to  take,  32,  34. 
Proceedings  in  actions  on,  32. 

When  delivered  up  to  be  cancelled,  action  to  be  discontinued,  40. 
{See  Replevin),  28-40. 
In  Garnishee  Proceedings — 
Breach  of,  32. 

For  repayment  by  primary  creditor,  48. 
May  be  assigned  if  broken,  49. 
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BoNi:)—  Coutimicd — 
In  Attachment  — 

On  sale  of  perishable  goods  (see  Index  of  Forms). 
Of  Clerks  and  Bailiffs  — 

Limitation  of  action  on,  377,  400. 

To  enure  for  benefit  of  Crown,  399. 

When  required  to  be  renewed  periodically,  receipts  to  be  filed,  376. 

Books — 

Forms  of,  to  be  used,  125. 
Rules  as  to  entries  in,  84. 
To  be  kept  by  clerks  {see  Clerks),  83,  86. 
bailiff  (see  Bailiff),  100,  103. 

Boundaries— 

Of  Division  Courts,  349. 


Cases  Tkansferred— 
Proceedings  in,  99. 

Cash  Book- 
To  be  kept  by  clerk,  83. 
bailifif,  103. 

Cause — 

Defined,  6. 

Cause  of  Action — 
{See  Claim),  6. 

Caution — 

To  party  sued  on  chose  in  action  under  section  229,  10. 

Certificate — 

Of  award  in  mechanics'  liens,  403. 
Of  judge  in  school  appeals,  409. 

Certiorari — 

Duties  of  clerk  on,  99. 

Motion  for,  391. 

Order  for,  99. 

Proceedings  on  transfer  of  cases  to  High  Court,  99. 

What  cases  may  be  transferred,  99. 

When  title  to  land,  validity  of  devise,  etc.,  in  question,  cases  to  be 

removed  to  High  Court,  390. 
Writ  of,  abolished,  391. 


ed,  376. 


to  be 
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Cestui  Que  Tri'st— 

Need  not  be  co-plaintiff  with  trustee,  60. 

Change  ok  Parties  (see  Amendmenl),  110. 

Action  not  defeated  by  nonjoinder  or  misjoinder  of  parties,  114. 

Application  to  discharge  order  for,  120. 

Before  judgment,  118, 

Judge  may  discharge  or  vary  order,  120. 

Notice  to  defendant,  IIB. 

On  change  of  interest  or  new  capacity,  119. 

notice  of  order  therefor,  11    . 
Parties  may  be  added  if  omitted  in  the  first  instance,  115. 
Procedure  subseejuent  to  order,  121. 

Procedure  book  to  show  change  and  altered  title  of  suit,  121. 
Revival  of  judgment  after  death  of  plaintiff,  HI. 
Service  of  order,  120. 
Substitution  of  a  party,  118,  119. 
When  action  brought  in  wrong  name  as  plaintiff,  110. 
When  application  for  to  be  made,  112. 
When  husband  or  wife  improperly  added  or  omitted,  116. 
When  made  at  trial,  no  order  necessary.  111. 
When  party  brought  in  does  not  appear,  117. 
When  party  defendant  added  to  give  jurisdiction,  112. 
When  stranger  appears  and  admits  liability,  112. 
When  suit  by  or  against  person  in  representative  character  instead  of 

own  name,  and  j'ice  versa,  113. 
When  wrong  party  sued.  111. 

Where  defendant  added  or  substituted,  order  to  be  drawn  up,  116. 
Where  party  dies  and  person  entitled  to  proceed  fails  to  appear,  121. 
Where  plaintiff's  name,  etc.,  insufficient  or  incorrect,  115. 
Where  defendant's  name,  etc.,  insufficient  or  incorrect,  116. 
Where  several  defendants  and  all  not  served,  HI. 

Chance  of  Place  of  Trial— 

In  interpleader,  23. 

Notice  on  summons  as  to,  14. 

Proceedings  in  transferred  cases,  99. 

Change  of  Title  — 
Notice  of,  118. 

Character  of  Parties— 

In  suit  by  trustees  is  to  be  stated  in  claim,  60. 

Chose  in  Action — 

When  seized,  how  sued  on,  10. 
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Claim  and  Particulars — 

Against  married  women  {sue  Married  Women),  145,  14G. 

Against  officers  and  sureties,  9. 

Copy  to  be  attached  to  summons,  12. 

Defined,  3. 

For  wages,  404. 

In  interpleader  {see  Interpleader),  19,  20,  21,  22. 

In  replevin  (see  Replevin),  29,  32. 

In  suits  against  executors,  etc. ,  GO,  100. 

Judgment  for  part  admitted,  376. 

not  to  prejudice  balance,  376. 
May  be  amended,  7,  8. 

Notice  of  proceeding  for  remainder  of,  94,  126. 
On  mechanics'  lien,  402,  403. 
On  note,  does  not  require  copy  of  note,  132. 
Other  requisites  of,  132. 

To  be  annexed  to  and  form  part  of  summons,  87. 
«To  be  numbered  by  clerk  in  order  of  receipt,  86. 
To  show  standing  of  suit,  86. 
What  to  contain,  8. 

When  defendant  sued  in  nearest  division,  8. 
Where  defendant  resides  out  of  province,  387. 

Where  excess  abandoned,  9. 
Clear  Days — 

Meaning  of,  4,  6. 
Clerk — 

Covenant  of,  376.  * 

action  on,  377. 

Defined 
Duties  of — 

As  to  issue  of  special  summons,  87. 

As  to  ordinary  summons,  87. 

As  to  service  of  summonses  from  other  divisions,  88. 

Books  to  be  kept  by,  83. 

Has  no  right  to  deal  with  case  after  transcript,  77. 

If  return  incorrect,  to  notify  judge,  98. 

In  interpleader  (see  Interpleader),  19,  27. 

In  transferred  cases  under  section  87,  90,  91. 

Lieutenant-Governor  may  designate  place  where  office  to  be  kept,  83, 
384. 

May  send  papers  to  be  served  on  application  for  new  trial  by  mail,  96. 

Memo,  to  be  endorsed  on  bailiff's  return,  105. 

Must  sign  notice  on  summons  as  to  change  of  venue,  14. 

Not  to  receive  money  on  foreign  summonses,  88. 

Not  to  take  money  from  defendant  or  settle  suit  except  in  actions  in  his 
own  court,  106. 
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Ci.ERK — Duties  of— Continued — 

Not  to  act  as  agent  of  parties,  106. 
Not  to  purchase  or  hold  interest  in  suit,  165. 
Not  to  delay  or  hinder  suit,  105. 

Not  to  withhold  suitors'  moneys  under  any  pretence,  93. 
Notice  of  change  of  title  to  judgment,  118. 
Notify  judge  of  ditches  and  watercourses  appeals,  179. 
Notify  judge  of  line  fence  appeals,  176. 
Notify  justices  of  appeal  under  Master  and  Servant  Act,  175. 
Of  cities,  to  keep  separate  book  of  fees  and  disbursements,  86. 
On  issuing  attachment  {see  Absconding  Debtor),  17. 
On  plea  of  tender  and  payment  into  court,  95. 
On  postponed  judgment  under  section  144,  91. 
On  receiving  bailiffs  return,  105. 
Renewal  of  warrant  of  commitment,  109. 
Returns  under  sections  103  and  104  to  be  made  by,  73. 
To  annex  copy  of  claim  to  summons,  87. 
To  answer  promptly  all  reasonable  inquiries,  88. 

To  certify  to  clerk  of  municipality   result  of  ditches  and  watercourses 

appeals,  181. 
line  fences  appeals,  178. 
To  enter  change  of  parties  in  procedure  book,  111. 
To  enter  every  judgment  or  order  in  procedure  book,  73. 
To  enter  transcript  in  procedure  book,  77. 
To  enter  moneys  received  by  bailiff,  87. 

To  file  summons  when  entering  judgment,  91. 

To    forward    evidence    tak?n    in   writing    on    application   for   new 
trial,  96. 

To  forward  papers  for  service  in  other  divisions,  88. 

To  issue  alias  or  pluries  summons  when  necessary,  10. 

To  issue   new  process  on  execution   returned  "  property  on  hand  for 
want  of  buyers,"  101. 

To  issue  process  under  seal,  9. 

To  issue  summons  at  request  of  bailiff,  23. 

To  keep  all  papers  together  in  summons,  87. 

To  lay  bailiff's  return  before  judge  at  every  court,  98. 

Such  return  to  be  filed  and  endorsed  as  specified,  98. 

To  make  half-yearly  returns  to  inspector,  97. 

Transmit  same  to  Provincial  Treasurer,  97. 

To  make  out  bill  of  costs  in  detail,  97. 

To  make  return  annually  to  Lieutenant-Governor,  86. 

To  make  settlement  with  defendant,  106. 

To  notify  defendant  of  judgment  by  default,  72. 

To  notify  defendant  of  plaintiffs  intention  to  proceed  for  balance,  94. 

To  notify  parties  in    garnishee  proceedings  of  all  matters  of  which 
they  should  be  informed,  95. 
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Clkrk — Duties  of— Continued — 

To  notify  parties  of  adjournment  of  case  where  neither  party  appears, 

154. 
To  notify  parties  of  receipt  of  money,  9.3. 

To  notify  plaintiff  of  defence  or  admission  as  to  part  jf  claim,  62. 
To  notify  plaintiff  of  dispute  of  claim,  confession,  or  of  no  defence,  92. 
To  number  every  claim  as  received,  86. 

To  pay  iiailifif  proper  taxable  fees  on  execution  duly  returned,  102. 
To  pay  moneys  as  directed  by  pai  ies,  128. 
To  pay  money  made  to  solicitor  or  agent  entering  suit  or  making 

deposit,  93,  94. 
To  pay  Provincial  Treasurer  proportion  of  fees  he  is  not  entitled  to 

retain,  97. 
To  prepare  trial  lists,  89,  90. 
Requisites  of  same,  89,  90. 
To  register  letters  containing  notices,  93. 

To  report  to  execution  creditor  on  failure  to  sell  property  seized,  101. 
To  report  to  judge  at  every  court  as  to  his  and  bailiff's  sureties,  98. 
To  return  commitments  annually  to  inspector,  99. 
To  transmit  confession  of  some  of  several  defendants  sued   to  judge 

for  his  order,  70. 
To  enter  judgment  thereon  within  one  month,  70. 
To  transmit  list  of  unclaimed  moneys  to  county  attorney,  98. 
To  transmit  papers  in  transferred  suit  to  High  Court,  99. 
Viva  voce  applications  at  trial,  130. 
When  defence  entered  in  garnishment,  50. 
When  jury  demanded,  90. 
Where  office  to  be  kept,  83. 

When  summons  not  served  in  time  for  court,  103,  104. 
Fees  of,  163— 

For  filing  certificate  under  Mechanics^  Lien  Act,  403. 

In  cases  where  amount  claimed  does  not  exceed  $10.00,  385. 

Not  bound  to  take  proceedings  unless  paid,  164. 

Postages,  etc.,  to  be  costs  in  cause,  165. 

Proceedings  requisite  prior  to  order  for  execution  for  under  section  54, 

165. 
Tariff  of,  185,  192,385,  386. 

on  appeals  under  Master  and  Servant  Act,  175. 
To  give  full  statement  of,  on  service  of  foreign  process,  159. 

Clerk's  Fee  Book — 

To  be  kept  by  clerk,  83. 

Clerk's  Notices  (see  Index  of  Forms). 

Clerk's  Office— 

To  be  within  division,  83,  384. 
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Clerk  and  Sureties — 

Particulars  in  actions  against,  9. 

Commencement  ok  Action— 
What  is,  10. 

COM.MITMKNTS— 

Date  of  warrant  of,  108. 

Discharge  of  debtor,  109. 

(6V£  Judgment  Debtor.) 

Duty  of  bailiff  executing,  102. 

Life  of  warrant,  108. 

Payment  may  be  made  on  arrest,  109. 

Renewal  of,  108. 

Return  of,  to  be  made  to  inspector,  99. 

Time  of  detention  under  warrant,  103. 

When  warrants  to  be  dated,  108. 

Compensation— 

In  attachment  of  goods,  18. 

Of  workmen  for  injuries,  assessors,  414. 

Concurrent  Summons— 

Costs  of,  11. 

Requisites  of,  11 

Where  defendants  reside  out  of  county,  11. 

Conduct  Money— 

Of  judgment  debtor  for  examination,  107. 
Of  witnesses  (.ur  Index  of  Forms). 

Concession — 

As  to  part  and  defence  as  to  rest  of  claim,  CI,  62. 

Before  action,  requisites  of,  62. 

Clerk  to  give  notice  to  plaintiff  of,  92. 

Costs  subsequent  to,  63. 

Judgment  on  (see  Judgment),  72. 

Parties  may  admit  part  of  claim  and  defend  for  remainder,  63. 

Plaintiff,  where  no  defence  made,  may  elect  to  proceed  on,  or  on  judg- 
ment by  default,  72. 

Where  some  defendants  served  and  others  not,  but  have  given  con- 
fession, 70. 

Judgment  thereon,  70. 

Contested  Case— 

Defined,  156. 

When  counsel  fees  allowed  in,  130,  156. 

(5e£  Counsel  Fees.) 
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Contract— 

Particulars  in  action  on,  7. 

Where  pnwa  facie  liability  proved,  order  may  be  made  for  preservation 
or  custody  of  property,  or  payment  of  money  into  court,  135. 

Costs — 

After  notice  of  admission  of  claim  served,  63. 

Allowance  of,  by  judge,  163. 

Allowed  only  to  bailiff  for  service  of  papers,  76. 

Appeals  from  Court  of  Revision,  173. 

Appeals  in  school  disputes,  409. 

Clerk  to  make  out  bill  in  detail,  97. 

Counsel  fees  (sc'i:  Counsel  Fees),  130,  156,  158. 

Fees  to  jury  to  be  paid  as,  378. 

Garnishment  when  money  paid  into  court,  46. 

liability  of  garnishee,  47. 
In  attachment  {see  Attachment),  17,  19. 
In  suits  by  and  against  executors,  60. 
May  be  deducted  from  money  paid  into  court,  95. 
Of  clerk,  order  and  execution  for,5165. 
Of  concurrent  summons,  11. 
Of  inspection  of  property,  135. 
Of  interpleader  dismissed,  22,  24. 
Of  line  fence  appeals,  179. 
Of  notices  in  garnishee  proceedings,  51. 
Payable  to  judge's  jury,  379. 
Postage,  etc.,  to  be  costs  in  the  cause,  165. 
Practice  on  allowance  of,  or  certificate  for,  in  any  case,  163. 
Practice  on  application  and  order  for,  163. 
Security  for,  in  interpleader  proceedings,  23,  25. 
Security  for,  may  be  ordered,  161,  162. 
Statement  of,  to  be  given  by  clerk  when  required,  97. 
Taxation  of,  97. 

Taxed  to  bailiff,  to  be  shown  in  procedure  book,  87. 
Taxation  to  be  subject  to  revision  of  judge,  97. 
To  date  of  transfer  to  be  certified  by  clerk,  91. 
To  follow  event,  163. 

Undertaking  by  next  friend  of  infant  for,  122. 
When  action  discontinued,  130. 
When  judgment  against  future  assets,  58. 
When  p/ene  administravit  not  proved,  58. 
Where  claim  does  not  exceed  $10.00,  385. 
Where  defendant  improperly  sued,  112. 
Where  ordinary  summons  issued  instead  of  special,  87. 

Counterclaim — 

Clerk's  duties  as  to,  68. 
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COU  NTERCI.AI  M  —  Coufitlh  cd — 

Defendant  may  p.'.iandon  excess,  74. 

Effect  of,  G4. 

Form  of  judfiment  to  be  in  judge's  discretion,  Gf). 

Insolvency  matter  beyond  jurisdiction,  (W. 

Judge  may  order  exclusion  of,  in  certain  cases,  64,  05. 

Judgment  may  be  set  aside,  67. 

Judgment  on,  when  established,  65. 

Judgment  where  plaintiff  does  not  appear,  67. 

May  be  proceeded  with,  though  action  stayed,  discontinued,  or  dis- 
missed, 66. 

May  be  set  up  by  attaching  creditors  in  attachment  proceedings,  16. 

Motion  to  set  aside,  64. 

Notice  may  be  given  by  plaintiff  admitting  part,  6.S. 

Notice  of  such  admission  to  be  given  by  clerk,  63. 

Notice  of,  when  and  how  given,  68. 

Particulars  of,  to  be  fded  and  served,  68. 

Payment  into  court  in  such  cases,  66. 

Proceedings  in  such  cases,  65. 

Procedure  where  several  defendants,  and  some  not  served.  111. 

(.y^^  Set-off.) 

Proceedings  subsequent  to  such  notice,  63. 

Proceedings  where  recovery  of  specific  property  sought  by,  and  opposite 
party  claims  lien  on  same,  66. 

Statement  of  claim  in  cross-action,  64. 

What  may  be  set  up  by  way  of,  64. 

When  judgment  for  defendant,  execution  and  subsequent  proceedings 
for  balance  of,  74. 

Where  one  only  of  two  defendants  sued,  149. 

Counsel  Fees— 

Contested  case  defined,  156,  157. 

May  be  allowed  on  discontinuance  of  action,  130. 

Order  for,  how  made,  163. 

When,  and  in  what  cases,  allowable,  156,  157,  158. 

When  application  for,  to  be  made,  163. 

County — 

Defined,  3. 

Provisional  rules  for,  136. 

County  Court  Judge— 
Powers  of,  132. 

Court — 

Boundaries  of  divisions  of,  349. 

Business  of,  may  be  transacted  by  judge  at  any  time,  132. 
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Cou  RT — Continued— 

Defined,  3. 

'•  Home  "  and  "  Foreign,"  defined,  3. 

If  not  held  on  day  appointed,  no  abatement,  131. 

Rides  of  iligii  Court  referring  to  Division  Court,  395. 

Court  of  Rkvision— 

Appeals  from,  171. 

Covenant  or  Ci.krks  and  Bailiffs— 

Action  on,  9,  377. 

By  guarantee  company,  renewal  receipt  to  be  filed  with  clerk  of  the 

peace,  370. 
(SeehonA.) 

Fee  for  filing  renewal,  377,  400. 
Report  at  every  court  as  to,  9H. 
To  enure  for  benefit  of  Crown,  399. 

Crkoitors'  Relikf  Act — 

Proceedings  where  execution  or  certificate  filed  and  not  paid  in  full, 

and  money  not  made,  7(>. 
Where  claim  not  paid,  and  sheriff's  return  relates  to  Division  Court 

judgment  or  execution,  7(5. 
Where  such  return  relates  to  claim  within  Division  Court  jurisdiction, 

77. 

CROSS-JlHKiMKNTS — 

Defects  in  proceedings  may  be  amended  on  terms,  124. 
Execution  on,  83. 
To  be  set  olT,  83. 


D 

Damagls  — 

By  dogs  to  sheep,  170. 

Counterclaim  may  be  for,  G4. 

In  detinue,  payment  into  court,  1'27. 

In  interpleader  proceedings  (see  Interpleader),  22,  24,  32,  34 

In  judicial  districts,  for  damage  l)y  cattle,  141. 

In  replevin  (see  Replevin),  32,  34,  39,  40, 

Damace  Feasant — 

Replevin  of  goods  seized  for,  30,  41. 
\v^hen  properly  distrainable  for,  30. 

r  V  IB  of  Process,  9. 

Of  alias  or  pluries  summons,  10. 
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Death— 

Of  one  or  more  plaintiffs,  rights  of  survivor,  H'2. 

Of  party  not  to  abate  action,  117. 

Procedure  subsequent  to,  I'il. 

Reviving  proceedings  on,  HO. 

Survival  of  cause  of  action,  117. 

When  party  entitled  to  proceed  fails  to  appear,  1'21. 

Dkut  Attachment  IJook— 

Entries  to  be  made  forthwith  of  order  or  summons,   40. 
To  be  kept  by  clerk,  M. 

Deut— 

First  process  in  action  for,  10. 

Deivior — 

(StY  Absconding  Debtor),  1(1. 
(Set-  Judgment  Debtor),  107. 

« 
Dkclakation — 

Form  of,  fi. 
Judgment  by,  70,  .'Vi. 
Who  may  t.ike,  ti. 

Decrees — (see  Orders). 

Deed — 

By  sheriff,  :184,  41.5. 
Default  of  Defence— (^(.v  Judgment),  10,  3.S,  34.  38. 

Defence— 

.Admission  of  part,  defence  as  to  rest,  (U. 

Application  for  leave  to,  pr.\clice  on,  147. 

Hy  attaching  creditors  where  several  attachments  issued,  1(1. 

Hy  executors,  etc.  {.w  Executors),  5;'). 

By  way  of  counterclaim  {sir  Counterclaim),  04, 

Clerk  to  notify  plaii.tiff,  02. 

Costs  subsetiuent  to  notice  of  admission,  (i'2. 

For  p.art,  judgment  for  balance  to  be  entered,  75. 

For    part,    notice    by  clerk   of    plaintiff's    intention    to   proceed    for 

remainder,  04. 
In  garnishee  proceedings  (sec  Carnishment),  40. 
In  replevin,  how  entered  (see  Replevin),  H8,  30. 
Judgment  in  defau''.  of  {.fe-,?  Judgment). 
May   be   allowed    on    suftkient    grounds    after    minute   of   judgment 

entered,  72. 
Notice  m.ay  be  given  admitting  part  of  claim,  countercl.iim,  or  set-off,63. 
Notice  of  default  of,  unnecessary  in  claim  under  $10.00,  385,  386. 
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Defence — Continued— 

Notice  of  statutory  defence,  set-off,  etc.,  sufficient,  64. 

Of  notice  to  creditors  and  distribution  of  assets  l)y  executors,  59,  60. 

Of  set-off,  counterclaim,    statutes  of  limitations,  or    other   statutory 

defence,  notice  to  be  given,  68,  125. 
On  leave  being  granted,  clerk  to  notify  plaintiff,  94. 
Proceedings  where  part  of  claim  not  disputed  or  admitted,  61,  376. 
Requisites  of  notice,  62. 
Right  of  one  of  several  joint  contractors  where  plaintiff  proceeds  against 

one  only,  149. 
Untenable,  will  make  garnishee  liable  for  costs,  47. 
Where  none  to  part  of  claim,  phintiff  may  proceed  as  to  such  part 

without  prejudice  to  rights  as  to  remainder,  .'''e. 
{See  Defendant.) 

Defendant — 

Added  summons  to,  116. 

Change  or  substitution  of  {see  Amendment  and  Change  of  Parties),  111. 

Counsel  fee  when  action  discontinued,  130. 

Definition  of,  .S,  6. 

How  described  in  summons  and  particulars,  7. 

Not  served,  may  be  struck  out.  111. 

Out  of  province,  action  may  be  brought  against,  387. 

Process  where  more  than  one  resident  in  different  count'es,  11. 

Settlement  of  suit  by,  to  be  made  with  clerk,  106. 

Where  more  than  one,  having  different  interests,  12. 

Delay — 

Of  suit  by  clerk  or  bailiff,  105. 

Delivery— 

Of  postponed  judguient,  147. 


DeI'OSIT- 


Bailiff  required  to  seize  incumbereil  good-;,  "JiJ. 

For  costs  of  appeal,  Ditches  and  Watci-iourses  Act,  18'2. 

For  fees  of  bailiff,  1(>4. 

Depositions — 

As  to  inspection  of  subject-matter,  13;"). 
By  clerk  in  solicitor's  office,  143. 
By  illiterate  deponent,  143. 
.Should  state  source  of  knowledge,  143. 

Detention  — 

Of  subject-matter  of  action  may  be  ordered  in  certain  cases,  133. 
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5,  59,  60. 
iT   Statutory 


lU,  37  G. 

leeds  against 

to  such  part 


Parlies),  111. 


s,  11. 


ises,  133. 


Detinue- 

Detention  of  subject-matter,  133. 

Paying  money  into  court  in  action  of,  127. 

Tender  of  subject-matter,  128. 

Devastavit— 

Claim  of,  54. 
Definition  of,  54. 
Judgment,  when  proved,  55. 
What  proof  necessary,  59. 

DbVISK— 

When  validity  of,  in  question  action  may  be  removed  by  certiorari,  390. 

Disaiulity — 

Application  by  person  under,  to  discharge  order  adding  him  as  party, 

120. 

Disbursements— 

Affidavit  of  (see  Witnesses),  158,  159. 

Discontinuance — 

Counsel  fee  may  be  allowed  on,  130. 

Dismissal  of  action  when  action  for  same   cause  pending  in  another 

court,  148. 
In  replevin,  40. 
Of  action,  practice  as  to,  1 30. 

Dismissal-^ 

Irregularity  no  ground  for,  123. 

Of  action  when  action  for  same  cause  pending  in  another  court,  148. 

Disi'UTiNii  Claim— (.ftv  Defence). 
Dispute  Notice— (^tv  Defence). 
Distress  for  Rest— 

Or  damage  feasant— replevin  of  goods  seized  for,  28,  30. 

DlSTRIIiUTION— 

Plan  of,  18. 

application  to  vary,  18. 

District  (Provisional  Jvidicial) — 

Rules  extend  to,  136. 

Transfer  from,  414. 
Ditches  ano  Watercourses— 

Appeals  imder  Act,  practice  as  to,  179,  181,  182. 

Act  respecting,  179. 

Forms  to  be  used,  182. 

Rules  inapplicable,  181. 
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Documents  — 


Inspection  of,  154. 

Joint  possession  of,  156. 

Judge  may  exclude,  if  not  produced,  154,  155. 

Notice  of,  to  be  given,  154,  155. 

What  are  privileged,  155,  156. 


Dogs— 


Tax  on  Dogs  Ar(,  169. 


Eloignment  {sec  Replevin) — 

Bailiff  to  make  return  thereof,  37. 
Writ  in  withernam  to  issue,  37. 

Emoluments — 

Clerk's  return  to  {:ce  Return),  41,  97. 

Enquiries— 

By  parties  to  be  answered  by  clerk,  88.    - 
Entry  of  Judgment — 

By  default,  when  all  defendants  not  served,  69. 

Equitable  Execution — 

Order  for  sale  under,  382. 

Proceedings  by  way  of,  may  be  taken  in  certain  cases,  381. 

Proceedings  on,  381,  382. 

Rules  of  High  Court  as  to,  381,  382. 

Evidence — 

By  sample  of  goods,  order  for,  133. 

Experiment,  order  for,  133. 

Notes  of,  to  be  forwarded  by  clerk  on  application  for  new  trial,  96. 

Examination — 

Of  inspector  appointed  by  judge,  135. 

Of  judgment  debtor,  application  for,  107. 

Of  judgment  debtor,  list  for  court,  89. 

Of  judgment  debtor  to  be  entered  in  Judgment  Del)tors'  Book,  107. 

Service  of  summons  for,  10. 

Excess  (see  Abandonment  of  Excess),  9. 

Defendant  may  abandon,  or  set  off,  or  counterclaim,  74. 
When  defence  or  counterclaim  involves  matter  in,  68. 
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Execution — 

Against  absconding  debtor,   clerk  to  distribute  proceeds  ratably  (see 

Absconding  Debtor),  17. 
Against  future  assets,  80. 
Against  joint  stock  companies,  80. 
Bailiff  to  endorse  day  and  hour  of  receipt  of,  103. 
to  give  full  statement  of  fees,  etc.,  103. 
to  make  return  of  all  executions  at  each  sitting  of  court,  104. 
Clerk  to  whom  return  is  to  be  made,  73. 
Duties  of  bailiff  in  respect  of,  100,  101,  102. 
For  payment  of  clerk's  fees  under  section  54,  165. 
For  woodman's  lien,  412. 
How  to  be  printed,  75. 
In  force  for  three  years,  415. 
In  High  School  cases,  410. 
In  Public  School  cases,  408. 
In  Separate  School  cases,  407. 
Leave  to  issue  must  be  obtained, 

on  change  or  death  of  parties,  80,  SI. 

when  husband  entitled  or  liable  in  action  for  or  against  wife, 

80,  81. 
on  judgment  of  assets  in  future,  80,  81. 

against   shareholder,    or  officer,   or   person   representing  joint 
stock  company,  80,  HI. 
May  issue  at  any  time  within  six  years,  80. 
May  issue  forthwith  on  judgment  by  default,  71,  73,  75. 
May  issue  for  part  of  claim  admitted  without  prejudicing  rights  as  to 

remainder,  376. 
Memo,  to  be  endorsed  by  clerk  on  such  return,  105. 
Must  be  returned  within  thirty  days,  101. 
Not  to  be  issued  to  bailiff  of  another  county,  73. 
Not  to  issue  on  process  more  than  six  years  old  without  leave,  82. 
On  cross-judgments,  83. 

On  judgment  for  defendant  on  .set-off  or  counterclaim,  74. 
On  judgment  on  award,  73. 
On  judgment  on  confession,  63. 
On  order  for  speedy  judgment,  75. 

On  return  "property  on  hand,"  etc.,  new  process  to  issue,  101. 
Procedure  when  return  not  made  in  time,  101. 
Property  seized  under  not  to  be  sacrificed,  101. 
When  executed  out  of  division,  but  within  the  county,  73. 
When  issuable  at  expiration  of  fifteen  days,  73. 
When  judgment  postponed  under  section  144,  91,  92. 
Where  judgment  must  be  revived  prior  to  issue  of,  80,  82. 
Whole  money  made  to  be  returned  by  bailiff,  102. 
When  it  may  issue,  73,  379,  415. 
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Execution — Continued — 

Where  judgment  signed  by  clerk,  to  be  issued  forthwith,  73. 
Against  Lands — 

Act  respecting,  415. 

liars  future  proceedings  (sec  Equitable  Execution),  381. 

Duty  of  sheriff,  379. 

Equitable  execution  may  be  resorted  to  in  such  cases,  381. 

Extent  of  operation,  383. 

Forms  of,  39t, 

May  be  issued  on  return  of  nnl/a  bona,  direct  to  sheriff,  on  judgments 

over  $40.00,  37!),  380,  384. 
Effect  of  such  execution,  379,  380. 
May  issue  direct  to  sheriff,  415. 
Proof  of  title  under,  384,  415. 
Rights  of  creditor  under,  383. 
Title  by  sheriffs  deed,  384,  415. 
When  executions  against  lands  renewable,  415. 
When  returnable,  392. 

EXFXUTORS  AND  ADMINISTRATORS — 

Cases  where  there  is  deficiency  of  assets,  54. 

Claims  by  or  against  may  be  joined  with  personal  claims  in  respect  of 

estate,  CI. 
Cost  in  actions  against,  57,  58. 
Debts  all  payable  /;■<?  rata,  54. 

Defence  of  notice  to  creditors  and  distribution  of  assets,  59,  60. 
Definition  of,  2. 

executor  de  son  tort,  5, 
Definition  of  devastavit,  54. 
Effect  of  advertisements  for  creditors,  55,  60. 
Foreign  creditors,  55. 
In  judicial  districts,  139. 
Infant  not  liable  as  executor  de  son  tort,  5v 
Judgment  for  costs  in  actions  by,  if  plaintiff  fails,  60. 
Judgment  on  devastavit,  55. 

when  denial  of  representative  character  or  release  alleges, 

55,  56. 
where  demand  denied,  56. 
where  plene  adiiiinistravit  alleged  and  proved,  but  demand 

denied  and  both  proved,  57. 
on  plene  administravit  not  proved,  and  demand  denied,  but 

proved,  57. 
on  plene  ad//iinistravit  proved,  and  demand  admitted,  57. 
where  demand  admitted,  a.x\<\  plene  administravit  alleged,  but 

not  proved,  58. 
where  judgment  rendered  quando  aeeiderint,  suggestion  of 
devastavit,  57,  68. 
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EXECU  lORS  AND  ADMINISTRATORS— C(J«/2«//tv/— 

Judgment,  effect  of  failure  to  plead  flem  admiiiistravit,  oG. 

where  judgment  given  qttando  acciderint  summons  may  issue 

suggesting  devastavit,  oH. 
leave   must  be   obtained   to   issue   execution   on  judgment 

(jiiando  acciderint,  80,  81. 
provisions  of  rule  90  to  apply  to  enquiry  into  devastavit,  59. 
in  actions  against,  not  otherwise  provided  for,  59. 
.tiay  sue  without  joining  person  beneficially  interested,  but  such  person.^ 

may  be  made  parties,  CO. 
Notice  of  such  defence  to  be  given,  00. 
Of  suit  brought  by  or  against,  in  his  own  name  instead  of  representative 

capacity,  amendment  may  be  made,  113. 
Particulars  when  devastavit  claimed,  54. 
Parties  suing  may  suggest  devastavit,  54. 
Proceedings  on  deficiency  appearing,  55. 
Representative  character  to  be  stated  in  the  claim,  (iO,  01. 
When  liability  admitted  money  to  be  paid  into  court,  59. 


in  respect  of 


»,  GO. 


lease  alleges, 

,  but  demand 

d  denied,  but 

mitted,  57. 
it  alleged,  but 

suggestion  of 


Fek  Book- 
To  be  kept  by  clerk,  83,  80. 

by  Ijailiflf,  84. 


F 


Affidavit  of  disbursements  may  be  required,  158. 

Allowance  of,  by  judge,  108. 

Detailed  statement  o*f,  to  be  endorsed  by  bailiff  on  execution,  103. 

Detailed  statement  of,  to  be  endorsed  on  warrant  of  commitment,  lO'J. 

Forfeited  by  delaying  suit,  105. 

For  entering  certificate  under  Mechanics'  Lien  Act,  402. 

For  tiling  renewal  of  covenant,  377. 

For  service  of  process  from  foreign  court,  159. 

For  statements  of  costs,  97. 

In  action  for  less  than  $10.00,  385-7. 
on  mechanics'  lien,  402. 

In  suits  under  $10.00,  192,  385,  .387. 

Of  bailiff,  to  be  deposited  in  certain  cases,  1G4. 

Of  bailiff  to  be  entered  in  procedure  book>  87. 

Of  jury,  by  whom  payable,  379. 

summoned  by  judge  at  trial,  379. 

Of  jury,  to  l)e  deposited  with  clerk  towards  costs,  378. 

On  appeals  under  Master  and  Servant  Act,  175. 
Line  Fences  Act,  178. 
Ditches  and  JVatercourses  Act,  181. 
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Fees — Conihiticd— 

Ortler  ami  execution  for,  under  section  54,  165. 

Payable  to  judge's  jury,  379. 

Rules  respecting  tariff  for  officers,  163. 

To  appraisers,  192. 

To  be  endorsed  on  warrant  of  commitment,  108. 

To  be  entered  in  fee  book,  401. 

To  be  paid  to  judgment  debtor  residing  over  three  miles  from  court,  107. 

To  counsel  {see  Counsel  Fees),  130,  156. 

To  witnesses,  to  be  taxed  by  clerk,  158. 

Taiiff  of,  to  clerks  and  bailiffs,  185. 

To  witnesses  (sec  Witnesses),  191. 

Until  paid,  clerk  need  not  take  proceedings,  163. 

Fentes— 

(See  Line  Fences),  176. 

Floodinc;  Lands— 

Ordinary  summons  to  issue,  13. 
When  action  may  be  brought,  13. 
Folio— 

Defined,  5. 

Foreign  Corporation.s,  Firms,  and  Individuals— 

Defendants  residing  out  of  Ontario  may  be  sued  in  Division  Courl,  387. 
Service  on,  13. 

ForeiCtN  Country — 

Service  of  summons  in,  38P. 

"  Foreign  Court"  and  "  Foreign  Division  "* — 

Clerk  of,  not  to  receive  m^ney  or  settle  suit,  106. 

Clerk  to  give  full  statement  of  fees,  159. 

Defined,  3. 

Procedure  on  executions  in,  73. 

Procedure  on  service  of  summons  in,  88,  159. 

Foreign  Summons  Book— 

Entries  to  be  made  in,  88. 
Forfeiture  of  Office — 

By  clerks  and  bailiflfs  (see  Clerk  and  Bailiff),  102,  105. 
Forms  (See  Index  of  Forms) — 

Of  procedure  book,  85,  384. 

Prescribed  to  be  used,  125 

Unprovided  for,  how  to  be  framed,  125. 

Used  previous  to  framing  of  rules  may  be   continued    with   judge's 
approval,  125. 
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Fraui)u:.ent  Conveyanck  — 

Motion  to  set  aside,  and  sell  lands,  381. 

Further  Pap.ticulars— 

Judge  may  allow,  8 
Formal  Objections— 

Power  of  judge  to  amend,  123. 

Proceedings  not  to  be  defeated  by,  128. 

(See  Irregularity.) 


Gambling  Debt— 

Court  has  no  jurisdiction  on  note  of  hand  for,  122. 

Garnishment  of  Debts— 

Against  foreigner,  388. 

Application  and  affidavit  for  order  after  judgment,  41. 

Application  for  attachment  under  section  188,  41. 

Application  of  any  person  interested  for  directions,  how  to  proceed,  42. 

Application  to  discharge  garnishee  order  not  to  be  ex  parte,  48. 

Assignment  of,  to  garnishee,  when  broken,  49. 

Bond  from  primary  creditor,  for  repayment,  48. 

must  be  approved  by  clerk,  48. 
Clerk  to  make  entries  in  Debtors'  Attachment  Book,  49. 
Costs  in  such  cases,  45. 

Examination  of  garnishee  on  judgment  summons,  B92. 
Garnishee  defending  to  leave  address  with  clerk,  124. 
Garnishee  may  be  examined  as  a  judgment  debtor,  392. 
Gurni-shee  not  liable  for  costs,  47. 
Garnishee  not  to  pay  without  order,  46. 
In  High  Court  cases  to  be  entered  in  procedure  book,  53. 
Judge  may  add  parties  to  action,  42. 
Money  paid  into  court,  application  of,  46. 
Order  after  judgment  to  contain  appointment,  52. 
Primary  debtor  to  be  served,  44. 
Procedure  where  creditor  fails,  and   there  is  a  controversy  between 

debtor  and  garnishee,  42. 
Procedure  where  garnishee  pays  into  court  before  trial,  45,  46,  47. 
Proceedings  where  amount  garnished  in  High  Court,  53. 
Roving  garnishee  order  may  issue,  42. 
Service  of  summons,  44. 
Statement  to  be  endorsed  on  summons  in  wages'  cases  if  debtor  is 

unmarried  or  has  no  family  depending  on  him  for  support,  391. 
Substitutional  service,  44. 
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Garnishment  of  DuKis—Coniinucd— 

Suit  within  jurisdiction  of  Division  Court,  52. 
Transcript  to  he  fileil  on  judgment  of  foreign  court,  46. 
Warning  to  be  endorsed  on  summons  or  order,  44. 

where  debt  for  wages,  44. 
When  garnishee  liable  for  costs  of  execution  against  him,  4!t. 
When  primary  debtor  unmarried,  391. 
When  wages  are  exempt,  .391, 
Where  debt  claimed  by  third  party,  4.5. 
Where  exemption  must  be  established  by  defendant,  43,  391. 
Defences  ill — 

x\ll  parties  interested  or  atTected  may  enter,  49. 

Clerk  to  notify  garnishee  thereof,  50. 

Copy  to  be  mailed  by  clerk  to  parties,  50. 

Costs  of  notices,  costs  m  cause,  51. 

Costs  of  suit,  53. 

Denial  of  indebtedness  by  garnishee,  5'2. 

Effect  of  want  of  notice,  50. 

P'orm  of  garnishee  summons,  53. 

Notice  may  l)e  filed  by  creditor,  admitting  defence,  50. 

I'ariiculars  to  be  filed,  50. 

Payment  by  garnishee,  53. 

Proceedings  against  garnishee  under  The Juduatitre  Act,  51,  52. 

Procedure  where  garnishee  does  not  appear,  after  service,  51. 

Procedure  where  some  parties  only  are  served,  50. 

.Service  of  the  order,  53. 

What  may  be  set  up,  49. 

('iOOI)S —  * 

Chattels  and  property  defined,  4,  0. 

.Seizure  of,  under  execution  {.see  Execution),  100. 

Guarantee  Company — 

Renewal  of  bond  by,  99,  370,  400. 

Guaranty — 

Clairti  need  not  contain  copy  of,  132. 

H 

Hearing  (^see  Trial) — 

High  Court  rules  applied,  50. 

In  attachment  where  service  of  summons  not  personal,  Ki. 
High  Court — 

Rules  applied,  50. 
IIii;ii  Schools— 

Disputes  between  trustees  and  teachers,  410. 

Judgment  and  execution,  410. 


ages, 


44. 
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Hindrance  ok  Suit— 

By  clerk  or  bailiff,  penalty,  105. 
"Home  Court"  and  "Home  Division"— 

Defined,  3. 

HUSHAND   and    WlI'E — 

Claims  by,  may  be  joined,  11(5,  121. 

Leave  to  issue  execution  requisite  where  husband  entitled  or  lialile  for 

or  against  wife,  80,  81. 
Maintenance  of  deserted  wife,  appeal,  410. 

When  improperly  joined  or  omitted  claim  may  be  amended,  110. 
Who  should  be  plaintiff  when  interested  in  interpleader  pu)ceedlngs,20. 
(See  Married  Women.) 


Index — 

To  procedure  book,  form  to  be  used,  84. 

In  KANT— 

May  sue  for  wages,  122,  139. 

Not  liable  as  executor  de  son  tort,  5. 

Person  not  to  be  added  as  next  friend  without  c onsent,  114. 

To  sue  by  next  friend,  122. 

Inquiries— 

Clerk  to  answer,  88. 

Insolvency — 

Not  to  abate  action,  117. 

Inspector — 

Declaration  by,  as  to  wrongful  custody  of  clerk's  papers,  877. 
Member  of  Board  of  County  Judges,  377. 
Return  to,  97. 

Inspection — 

Judge  may  inspect,  or  order  jury  to  inspect,  property,  148. 
Of  documents,  when  parties  entitled  to  (.ftv  Documents),  1)4. 
Of  subject-matter  of  suit  may  be  ordered,  133. 
Time  for  notice  for,  155.  ^ 

INSTALMEN'IS  — 

Judgment  for  payment  by,  when  and  how  [layable,  74. 

Interest — 

May  be  added  to  claim,  376. 

Notice  of  change  of,  118. 

Of  defendan'.,  in  foreign  county  and  home  county  not  joint,  service,  1'. 

Purchase  liy  clerk  or  bailiff  prohibited,  185. 
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InTRRI'LEADER — 

Adjudication  on  claim,  21,  22. 

Application  for,  24. 

Change  of  venue,  23. 

Claimant  may  pay  money  into  court,  23. 

Costs  in,  where  claim  dismissed,  22. 

Costs  of  keeping  possession,  27. 

Damages  may  be  paid  into  court,  22. 

Defences  where  damages  claimed,  22. 

Duty  of  bailiflf  when  property  incumbered,  23. 

From  what  court  summons  to  issue,  23,  24. 

(Grounds  of  claim,  21. 

How  case  to  proceed,  20. 

How  value  determined,  24,  2(5. 

Issue  may  be  tried  by  consent,  though  rules  not  complied  with,  21. 

Landlord's  claim  for  rent,  19,  21. 

Moneys  in  hands  of  clerk  to  be  held  until  adjudication,  23,  '25. 

Notice  of  claim,  19. 

On  High  Court  execution  where  value  of  goods  not  over  $100.00,  395. 

Particulars  of  claim  in,  20,  21. 

where  damages  claimed,  22, 

wnere  damage  claimed  against  bailiff,  22,  24. 

when  damages  claimed  against  bailiff  and  creditor,  22,  24. 

Perishable  goods,  how  disposed  of,  23,  2fi. 

Place  on  trial  list,  89. 

Proceedings  if  rules  not  complied  with,  21. 

Proceedings  in,  19-27. 

Question  to  be  tried,  20. 

Security  in  such  cases,  27. 

Security  to  be  given  by  claimant  when  property  incumbered,  23,  25. 

Summons,  service  of,  19. 

to  be  issued  by  clerk  on  application  of  bailiff,  23. 
When  husband  and  wife  interested,  20. 

Where  claimant  wishes  to  prevent  sale  of  goods  under  section  209,  27. 
Where  damages  claimed  against  bailiff,  notice  to  be  given,  22. 
Who  should  be  plaintiff,  20. 
Interpretation  (see  Words),  2. 

Clauses  o{  Judicature  Act  to  apply,  5. 
Of  penalty  and  forfeiture  clauses,  .399. 
Intoxicating  Liquors — 

Act  respecting  sale  of,  near  public  works,  401. 
Note  of  hand  for,  not  recoverable  in  Division  Court,  122. 
Irregularity — 

Application  to  set  aside  for,  123. 
Practice  as  to,  123. 
Proceedings  not  void  for,  123. 
Waiver  of,  123. 
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Issue  of  Process- 
By  whom,  9. 


ith,  21. 
,  '25. 
00.00,  395. 

lor,  22,  24. 


cl,  23,  25. 

ion  209,  27. 
22. 


Joint  Contractors— 

Right  of  defence  by  one  of  several,  149. 

Joint  Stock.  Company- 
How  judgment  against,  recoverable,  HI. 
Leave  necessary  to  issue  execution  against,  or  against  public  otti  er  (»r 

person  representing,  80,  HI. 
Wages  due  by,  9. 

JoiNiNc  Causes  of  Action — 

With  replevin  claim  not  allowed,  27. 

JUUGK — 

Defined,  3. 

Judicial  districts  may  have  County  Judge  of  Simcoe,  13^. 

deputy  judge  may  be  appointed,  137. 
May  inspect  or  order  jury  to  inspect  property,  14H. 
May  order  amount  brought  into  court  or  secured,  13"). 
May  order  change  of  venue  in  interpleader,  123. 
May  order  detention,  preservaii:in,  inspection,  surveying,  or  measuring 

of  subject-matter  of  suit,  1H3. 
May  order  preservation  or  interim  custody  of  property,  133. 
May  sit  and  transact  business  of  court  at  any  time,  132. 
Powers  on  application  for  new  trial  (scv  New  Trial),  l.")0-l;j4. 
Procedure  on  postponed  judgment  under  section  144,  91,  377. 

Judce's  List  (see  Trial  Lists),  89,  90. 

JuDCMKNT  Debtor — 

Application  for  summons  against,  107. 

Date  of  examination  to  be  entered  in  Judgment  Debtors'  Pook,  107. 

Garnishee  may  be  examined  as,  392. 

Payment  on  arrest  of,  109. 

Residing  more  th.m  three  miles  from  court  entitled  to  fees,  107. 

Return  of  commitments  to  be  made  yearly,  99. 

List  of,  to  be  examined,  89. 

Summons  not  to  issue  after  six  years  without  leave,  82. 

Summons  not  to  issue  after  issue  of/?,  fa.  VxncU  witho.U  leave,  3.^"^. 

Summons  must  be  served  personally,  340. 

Warrant  of  commitment  of  {sec  Commitment),  108. 

When  discharged,  not  to  be  re-summoned  without  notice,  107. 

When  such  summons  may  issue,  107. 
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Ji'iHi.MENT  Debtors'  Hook- 
To  be  kept  liy  clerk,  nH,  l()7. 

Judgment  Dkhiors'  Lisi  (scy  Trial  Lists),  W{»,  90. 

Junr.MENr  Summons  (.w  Jmlginent  Debtor),  107. 

Must  he  served  personally,  3i)0. 

Not  to  issue  afteryf.  //.  lands  witlunU  leave,  3K3. 

Not  to  issue  on  judgment  over  six  years  old  without  leave,  H2. 

JUDCMENT— 

Alteration  of,  instead  of  granting  new  trial,  153. 

Defined,  4,  (i. 

Action  on,  in  foreign  country,  380. 

Against  married  women  (jiv  Married  Women),  145,  14(5. 

By  default,  execution  to  issue  forthwith,  73,  75. 

By  default,  for  part  of  claim  admitted,  (51. 

to  be  entered  within  one  month,  70,  72. 
defendant  to  be  notified,  72. 

cannot  be  entered  unless  particulars  of  claim  are  given,  8. 
Cross-judgments  to  be  set  off,  H3. 

Enforcement  of,  by  survivor  after  death  of  one  or  more  plaintiffs,  82. 
Entry  of,  on  cross-judgment,  83. 

Execution  may  issue  on  counterclaim  or  set-off  as  usual,  74. 
within  six  years,  80. 

stay  pending  appeal  in  school  cases,  408. 
Execution  thereon,  83. 
Filed  under  Creditors'  Relief  Aft,  7'). 

For  over  $40.00, to  carry  same  remedies  as  County  Court  judgment,  379. 
How  to  be  entered  in  procedure  book,  73. 
In  actions  against  executors,  etc.  {see  Executors),  59. 
In  garnishment  {see  Garnishment),  51. 
Irregularly  signed,  not  void,  123. 
Line  fence  appeals,  178. 
May   be   entered   for    part,    without    prejudice    to   right    to    recover 

balance,  37<). 
May  be  set  aside,  07. 

.Motion  for,  under  section  111,  practice  as  to,  75. 
Of  assets  in  future,  execution  to  be  issued  on  leave  of  judge,  80,  81. 
Of  Court  of  Appeal,  on  appeal  from  Division  Courts  {sec  Appeal),  IGG, 

167. 
On  an  award,  73 

On  confession  before  action,  02,  03. 
On  confession,  where  no  defence  made,  72. 

of  some  defendants,  70. 
On  counterclaim  exceeding  jurisdiction,  68. 

may  be  in  judge's  discretion,  66. 
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ivcn,  8. 
iffs,  82. 


;ment,  379. 


to    recover 


■,  80,  81. 
ppeal),  KjO, 


J  u  i)(  i  M  EN  T — Continiifti— 

On  counterclaim,  plaintiff  claimiiitj  a  lien,  tlO. 

where  plaintiff  doei  not  appear,  ()7. 
On  proof  of  dcVfistavit,  y.*}. 

On  set-off  or  counterclaim  for  balance  dueilefendant,  tJS,  74. 
On  special  summons,  several  defendants,  some  not  served,  (19. 

sole  defendant  or  several  defendants,  by  default, 70. 
several   defendants,  on   confession,  by  those   not 

served,  70. 
(xll  defendants  not  served  on  same  day,  71. 
several   defendants,  some    disputing    and   others 

not,  71. 
defendant  may  afterwards  be  let  in  to  defend,  7'2. 
Other  cases  in  which  leave  required  before  execution,  80,  81. 
I'.irty  dissatisfied  with,  may  apply  to  vary,  etc.,  79. 
l'ost|)oned,  notice  of  delivery  necessary,  91,  377. 
judge  may  deliver  when  ready,  377. 
to  be  sent  to  clerk,  377. 
Po.stponement,  action  not  to  be  concluded  by,  147. 
Revival  of  (.?tr  Reviving  Judgments),  80,  81. 
Satisfaction  of,  party  making  may  retiuire  same  entered,  132. 
Special,  to  be  prepared  by  clerk,  etc.,  79. 
application  to  vary,  79. 
defined,  79. 
under  Ditches  and    ll^atcrconrses  .Ut  and    Line  Fences  Act, 

178,  181. 
to  be  fded  an<l  minuted,  etc.,  79. 
Summons  to  be  filed  when  entered,  91. 
Takes  effect  from  date  of  pronouncement,  79. 
Time  for  payment  of,  when  p.iyable  by  instalments,  74. 
To  be  entered  l)y  clerk  within  one  month,  70,  7'i. 
Transcript  of,  bars  future  proceedings  in  same  court,  77. 
entry  in  procedure  book,  79. 
how  to  be  prepared,  78. 

not  to  issue  within  fourteen  days  from  trial,  78. 
Transferred  cases,  how  entered,  91. 
Under  section  110,  clerk  to  notify  defendant,  72. 
When  and  where  payable,  73. 

When  defence  for  part  of  claim  only,  (Jl,  02,  75,  376. 
Where  executor  or  administrator  denies  representative  character,  55. 
Where  money  p.aid  into  court,  47. 

///  Replevin — 

In  ordinary  actions  of,  41. 
On  default  for  want  of  notice  of  defence,  39. 
Where  defendants  pay  money  into  court,  41. 
Where  distress  for  rent  and  defendant  succeeds,  40. 
3' 
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JuiJiCATURE  Act — 

Garnishee  proceedings  under,  ol,  52. 

Rules  under,  application  to  Division  Courts,  5,  395. 

Jura  1  — 

To  f.ffidavit,  requisites  of,  144. 
alterations  in,  144. 
by  two  deponents,  143. 
by  blind  or  illiterate  deponent,  143. 

Jurisdiction— 

Accumulated  interest  not  included  in  determining,  370. 

Appeals  from  Division  Courts  under,  408. 

For  damage  by  cattle,  141. 

In  actions  for  flooding  lands,  13. 

In  actions  for  recovery  of  penalties,  39!). 

In  cases  against  defendant  out  of  province,  387. 

In  cases  under  Act  respecting  public  officers,  399. 

Injudicial  districts,  138. 

In  personal  actions  for  $100.00,  where  parties  consent,  375. 

In  replevin  (see  Replevin),  28,  40. 

None  on  note  for  gambling  debt  or  spirituous  liquors,  122. 

On  counterclaim  {see  Counterclaim),  64. 

exceeding  jurisdiction,  68. 

Under    Act    respecting   maintenance    of    wives,    deserted    by   their 
husbands,  410. 

Under  Act  respecting  sale  of  intoxicating  liquors  near  public  works, 401 . 

Under  Act  to   facilitate   wage-earners'  rights  and  rights  of  sub-con- 
tractors, 404. 

Under  Nij^-^/t  Schools  Act,  410. 

Under  Mechanics''  Lien  Act,  402,  403. 

Under  Public  Schools  Act,  408. 

Under  Separate  Schools  Act,  407, 

Under  IVoodmaii^s  Lien  for  iVages  Act,  411. 

Where  leave  granted  to  sue  in  adjacent  division,  10. 

When  ousted  by  title  to  land,  validity  of  devise,  etc.,  action   to  !>e 
removed  by  certiorari,  .390. 

Where  defendants  in  different  counties  have  different  interests,  12. 


J  U  KV- 


Fees  of,  to  be  deposited  vith  clerk  towards  costs,  378. 

when  ordered  by  judge  at  trial,  379. 
In  judicial  district,  137. 
In  replevin  (see  Replevin),  40. 
Judge  may  non-suit,  147. 

may  make  jury  a  condition  on  granting  new  trial,  151. 
Liability  for  costs  of,  379. 
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I  u  K  Y  —  Contimud — 

List  of  cases  to  be  prepared,  89,  90. 

May  be  ordered  to  inspect  subject-matter  of  suit,  148. 

On  appeal,  under  Master  and  Servant  Act,  175. 

Tax  on  Dogs  Act,  170. 
Party  entitled  to,  on  .second  trial,  151. 
Proceedings  where  required,  90. 

JUSIIFICATION    OK    SUREiTIES  — 

Affidavit  of,  Ijefore  whom  to  be  sworn,  400. 


:d    by   (heir 

c  works, 401. 
of  sub-con- 


action  to  be 
rests,  12. 


151. 


L.VNDS— 

Executions  against,  379,  380. 

Flooding  of,  action  for,  18. 

Lis  pendens  against,  381,  .S82 

When  title  in  question,  action  to  be  removed  by  certiorari,  390. 

Landlord's  Claim  for  Rent— 
Interpleader,  19,  21. 

Lfave— 

Deliver  claim  in  interpleader,  21. 

Defend,  after  judgment  by  default,  72,  147. 

notice  of,  94. 

to  be  entered  in  procedure  book,  126. 

formal  order  not  necessary,  126, 
Must  be  obtained  prior  to  execution  in  certain  cases,  80,  81. 
Read  affidavit  having  alteration  in  jurat,  144. 
Sue  in  adjoining  division,  11,  13. 

To  be  obtained  to  issue  execution  in  judgment  over  six  years  old,  82. 
To  take  proceedings,  practice  as  to,  126. 

I^ETTERS — 

Containing  notices  to  be  registered,  95,  165. 
Postage  to  be  costs  in  the  cause,  165. 
Service  by,  124. 

Line  Fences— 

Appeals  under  Line  Fences  Act,  176. 
practice,  176. 
deposit  for  cost,  179. 
forms,  179. 
Text  of  the  Act  respecting,  176. 
Liens — 

Mechanics'  {see  Mechanics'  Liens),  402. 
Woodman's,  for  wages,  411. 

Lis  Pendens— 

In  cases  of  pc;  litable  execution,  .S81,  HH2. 
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Liquors  — 

Court  has  no  jurisdiction  in  action  on  note  fur,  122. 
Sale  near  public  works,  401. 

Lists — 

Cases  for  trial,  89,  91). 

requisites  of,  90. 
may  be  altered,  H9. 
Unclaimed  moneys,  98. 

]VI 

Maoisirate— 

Appeal  from,  in  cases  of  maintenance,  410. 

Act  as  judge  in  judicial  districts,  137. 

Powers  of,  in  wages  cases,  404. 

Mail — 

Service  by,  124. 

Marriage  — 

Not  to  abate  action,  117. 
Marrikd  Women  {see  Husband  and  Wi!e),  80,  316,  121. 

Capalile  of  suing  and  being  sued,  145. 

Claims  by  and  against  husband  antl  wife  may  b?  joined,  121. 

Contracts  by,  145. 

Deserted  by  husl)and,  maintenance  of,  410. 

Execution  against,  at  suit  of  husband,  80. 

Judgment  against,  14(5. 
forms  of,  14(5. 

Jurisdiction  of  court  under,  410. 

Particulars  in  action  against,  145. 

Which  to  be  plaintitTin  interpleader  when  both  interested,  20. 

Ma  iter — 

Meaning  of  word,  G. 

Master  and  Servant — 

Act  respecting,  168. 

Act  for  enforcement  of  orders  under,  169. 

Appeals  respecting,  1<)7. 

H(jnd  on  appeal,  174,  175. 

Fees  of  clerk  and  bailiff,  175. 

Forms  on  appeal,  171. 

Jury  subpiL-na,  176. 

Practice  on  appeals,  174- 17(). 

When  jury  required,  175. 

Witness'  subp^'na,  176. 
Mechanics' Liens— 

Action  l.y  one  creditor  to  inure  for  benefit  of  all,  40:{. 

Certificate  of  award,  4().S. 

Claim  of  lien  to  give  address  of  claimant,  404. 

Consolidation  of  actions  on,  405. 

Enforc»nient  of,  402,  e(  sci/. 
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Mechanics'  LiK^s  —  Coiifuiiicd— 
Fees  payable  under,  403. 
Jurisdiction  as  to,  402,  403. 
Powers  of  judges  respecting,  405. 

police  magistrate  respecting,  40(). 
Procedure  in  wages  claims,  404. 

Meetinc;— 

Board  of  County  Judges,  141. 

Mi;.mokam)1;m — (.fiv  Warnings). 

Bailiffs  return,  10-5. 

Garnishee  summons,  44. 

On  summons  in  garnishment  {siC  Garnishment),  44. 

Renewal  of  execution,  82. 
M  II. RACK — 

Aftidavil  of,  00. 

MiNOK — 

Suit  for  wages  by,  122. 

Undertaking  by  next  friend  for  costs,  122. 

Minutes  ok  Jlmmimeni' — 

Action  against  several  defendants,  some  not  served,  69. 

Mis.ioinhkk — 

Delinition  of,  114. 

Of  parlies  not  to  defeat  action,  114. 

MlSIAKK — 

Defined,  110. 

Name  of  plaintiff,  110. 

.Money — {str  Payment  into  Court). 

Bailiff  not  to  receive  unless  he  holds  execution,  10(). 
Clerk  not  to  receive  unless  suit  is  pending,  100. 
on  foreign  summons,  H8. 
to  give  notice  of  payment  into  court,  !)3. 
not  to  withhold,  \)^. 
Collected  by  bailiff  to  be  paid  to  proper  clerk,  102. 

entered  in  cash  l)ook,  103. 
parties  to  direct  mode  of  transmission,  128. 
not  to  be  sent  to  clerk  of  another  division  without  plaintiff's 

order,  12J). 
on  transcript,  how  payable,  129. 
Paid  into  court  tt)  be  retained  until  judgment,  24,  9'). 

not  to  be  paid  to  suitors  without  notice  to  solicitors,  94. 
in  detinue,  127. 
in  interpleader,  22,  24. 
trial  for  balance  of  claim,  120. 
Payal)le  at  office  of  clerk,  12S. 
Unclaimed,  return  to  be  made  to  county  attorney,  61,  98. 
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Motion — {see  Applications). 

For  speedy  judgment,  75. 

preservation  of  property,  or  experiments,  inspection,  etc.,  134. 
Summary  at  trial,  129,  130. 
Set  aside  or  stay  proceedings,  1.30. 


3 


Name  of  Parties — 

Amendment,  when  insufficient,  115,  116. 
To  be  stated  in  claim,  7. 

New  Trial— 

Application  for,  96,  150. 

Different  judgment  instead  of  granting,  153. 

Evidence  taken  in  writing  to  be  forwarded  to  judge,  96. 

Judge's  powers  in  respect  of,  153. 

Judgment  of  Court  of  Appeal  for,  165. 

Practice  respecting  application  and  order,  150,  e/  w/. 

Service  of  papers  by  mail,  96. 

Time  for  making  application,  152. 

Next  Friend— (i^«  Infant). 

Consent  of,  necessary  in  action  by  infant,  114. 
Must  sign  undertaking  for  costs,  122. 
Necessary  in  an  action  by  an  infant,  122. 
Not  a  party  to  the  action,  5. 
Who  may  be,  123. 

NON  OINDER — 

Definition  of,  114. 

Of  parties  not  to  defeat  action,  114. 

Set-offer  counterclaim  not  defeated  by,  149. 

Non-Compliance  with  Rules — 

Judge  may  adjourn  trial  on  account  of,  129. 
No  ground  for  dismissal  of  action,  123. 

Non-Suit — 

Powers  of  judge  to,  147. 

Notes  of  Evidence — 

To  be  sent  to  judge  for  use  on  application  for  new  trial,  96. 
When  to  be  in  writing,  96. 

Note  of  Hand— 

For  gambling  debt,  liquors,  etc.,  no  cause  of  action,  122. 
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Notices— 

By  Clerk— 

Admission  of  part  and  defence  as  to  balance  of  claim,  »)2. 
Adjournment  when  neither  party  appears,  154. 

Appeal  under  Ditches  and  Watercourses  Act  to  be  sent  to  judge,  179. 
Line  Fences  Act  to  be  sent  to  fence-viewers,  177. 
Master  and  Servant  Act  to  be  sent  to  magistrate,  175. 
Change  of  venue  on  summons,  14. 
title  to  judgment,  118. 
Defence  or  other  material  matter,  50,  92,  95. 
Delivery  of  postponed  judgment,  91,  377. 
Le.ive  given  to  defend,  94. 
Motion  made  summarily  at  trial,  130. 
On  special  summons,  223,  224,  225. 
Payment  into  court  in  garnishment,  47. 
Plaintiff's  intention  to  proceed  for  balance  of  claim,  94. 
Plea  of  tender  or  payment  into  court,  96. 
Preparation  of  plan  of  distribution  in  attachment  cases,  18. 
Receipt  of  moneys,  93. 
Registration  when  sent  by  mail,  95. 
Sale  of  perishable  goods,  2(i. 
Trial  of  transferred  case,  91. 
When  claim  under  $10.00,  noticeof  default  of  defence  unnecessary,  385. 

By  Parties — 

Acceptance  of  part  of  claim  admitted,  62. 
Admission  of  debt,  50. 

defence,  50. 
Appeal  under  Ditches  and  Watercourses  Act,  179. 
Line  Fences  Act,  176. 
Master  and  Servant  Act,  174. 
By  executors  to  creditors,  55,  60. 

Counterclaim,  etc.,  to  have  effect  of  dispute  notice,  64. 
Defence,  counterclaim,  etc.,  50. 
Disputing  jurisdiction,  388. 
For  inspection  of  papers,  etc.,  154. 
Generally,  129. 
Interpleader  proceedings,  20. 
Leave  to  issue  execution,  80,  81. 
Mailed  in  letter  must  be  registered,  95,  165. 
Motion  for  new  trial,  96,  150. 

speedy  judgment,  75. 
Must  be  in  manuscript  or  print,  124. 
Replevin,  31. 
Set-off  or  counterclaim,  68. 
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^'^;I.l,A  HoNA  — 

Must  be  returned  before  issue  oifi.  fa.  lands,  380,  389. 

N'UMliER — 

Singular  and  plural  convertible  terms,  2. 


o 


OaI''    Ok     VlFIRMATION,  144. 

Administered  in  court,  144. 
Definition  of,  "2. 

OliJKCTIONS — 

Formal,  not  to  defeat  any  proceeding,  123. 

Ofkice— 

Division  Court  to  be  within  division,  H3,  384. 
Lieutenant-Governor  may  designate  place,  381. 

Officers — 

Act  respecting  public  officials,  399. 
Bonds  and  covenants  by,  400. 
Fees  {^see  Index  to  Forms),  185,  et  seq. 
Fee  books  of,  401. 

Onus  of  Proof— 

Of  exemption  from  garnishment,  43. 

Order— 

Definition  of,  4. 

Distinction  between  interlocutory  and  final,  (5. 
Entry  by  clerk  in  procedure  book,  73,  75,  79. 
Giving  leave  to  take  a  proceeding  unnecessary,  12G. 

to  be  entered  in  procedure  book,  120. 
Garnishing  debt  to  contain  an  appointment,  52. 
.Sale  of  perishable  goods,  2(5. 
Special,  to  be  prepared  and  entered  by  clerk,  79. 
what  is,  79. 

Okder  Book- 
To  be  kept  by  clerk,  83,  84, 

Ordinary  Summons — 

Costs  when  special  summons  warranted,  87. 

Service  of,  12,  13,  37,  m,  104. 

To  appear,  10. 

To  issue  in  action  for  flooding  lands,  13. 
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jook,  126. 


Papers— 

Clerk  to  keep  and  produce  when  required,  87. 

Parry  Sound— 

County  Judge  of  Simcoe  may  hold  Division  Court,  13H. 

Particulars  ok  Claim — 

Abandonment  of  excess  on,  9. 
Against  married  women,  145. 

officers  and  sureties,  9. 
By  trustees,  etc. ,  must  state  capacity  in  which  plaintiff  sues,  OU. 
Copy  to  be  attached  to  summons  served,  1"2. 

contents  of,  8. 
Interpleader  clnims,  20,  et  scq. 
Promissory  note  or  guarantee,  132. 
Replevin,  29,  32. 
Suit  in  adjoining  division  nearest  defendant's  residence,  8. 

P  art  IKS— 

Added,  non-appearance  at  trial,  117. 
Amendment  and  change  of,  110,  et  scq. 
Consent  of  new  plaintiff  necessary  on  change  of,  110. 
Definition  of  word,  2. 
Death  of,  revival  of  proceedings,  80. 
subsequent  procedure,  121. 
Names  and  residences  in  claim,  7. 
Next  friend  is  not,  51. 

Payment — 

By  instalments,  74. 
Clerk  to  give  notice  to  suitors  of,  93. 
On  arrest  under  warrant  of  commitment,  109. 
On  foreign  summons  not  to  be  accepted,  88. 
To  bailiff  invalid,  106. 

To  creditor  by  garnishee  before  judgment  invalid,  46. 
To  suitors  by  clerk,  128. 
Into  Court — 

Deemed  notice  of  defence,  64. 

Detinue  cases,  127. 

Executors,  etc.,  admitting  liability,  5',». 

Garnishment,  acceptance,  47. 

to  relieve  from  costs,  40. 

Interpleader  cases,  24,  27. 

Money  not  to  be  paid  out  before  judgment,  95. 

Notice  of  intention  to  proceed  for  balance,  126. 

Order  for,  \^\ien  prima  facie  case  made  out,  135. 

Sections  and  rules  relating  to  practice,  128. 

Trial  of  claim  for  balance,  126. 

To  prevent  sale  of  goods  claimed  in  interpleader,  27. 
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I'KNAI.TY  — 

Recovery  of,  for  contravenlion  of  statute,  399 

Pkndinc;  Sun- 
In  another  court,   148. 

rERisiiAHi.E  Property — 

Procedure  on  seizure  of,  26. 

Person— 

Definition  of  word,  2. 

Personal  Action— 

For  less  than  $100.00  is  within  jurisdiction,  139,  375. 
Petitioner — 

Definifionof  word,  3. 
Place — 

Of  abode  of  parties  to  be  stated  in  claim,  7. 
Of  trial,  change  of,  notice  on  summons  respecting,  14. 
proceedings  in  transferred  cases,  99. 

Plaintiff — 

Changing,  necessary  materials,  110. 

consent  of  new  plaintiflf  necessary,  110,  114,  115. 
Definition  of  word,  3. 
Nonjoinder  or  misjoinder  of,  114. 

Plan  of  Distribution' — 

Application  to  vary,  18. 

Proceeds  of  goods  sold  under  attachment,  18. 

Pleading — 

Definition  of  word,  6. 
Unnecessary  in  replevin,  40. 

Plene  Administravit,  56. 

Effect  of  failure  to  plead,  56. 
Judgment  when  pleaded,  56,  59. 

Pluries  Summons— 

When  to  be  dated,  10. 

Postage — 

Costs  in  the  cause,  166, 
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PosTi'ONEi)  Judgment— 

Cause  not  concluded  by,  147,  378. 
Delivery  of,  91,  378. 
Rule  161  superseded,  378. 

I'osTi'ONiNG  Trim.— (sec  Adjournment). 
Absence  of  a  material  witness,  149. 
Before  hearing,  149. 
Where  neither  party  appears,  154. 

Powers  of  Judge,  132. 
VKAC-vlcE—(see  Procedure). 

Adjournment  for  non-compliance  with,  1'29. 

On  stay  of  proceedings,  130,  ICO,  101. 
Primary  Creditor— (J^t;  Garnishment),  41,  ei  se,j. 
Primary  Debtor— (see  Garnishment),  41,  etse,/. 

Printing— 

Of  execution,  75. 
Of  notices,  124. 
Of  summons,  87. 
Of  warrants,  75. 

Privilege — 

From  production,  155. 

Procedure  and  Practice— 

Actions  commenced  under  old  rules,  1. 

for  flooding  lands,  13, 
Administration  suits,  55.  ,  ^    .    ,      i     oan 

Affidavit  to  continue  proceedings  after  issue  of/i./a.  lands,  .«u, 
After  death  of  parties,  82,  121. 

Appeals  in  school  cases,  407-410.  a.   ±^(\ 

I  cases  of  maintenance  of  wives  deserted  by  their  husbands,  410. 

Barred  by  transcript,  77. 

issue  of/,  /a.  lands,  380. 
Before  clerk  on  garnishee  order  of  High  Court,  52,  53. 
Disputes  between  primary  debtor  and  garnishee,  43. 
Formal  objection  not  to  defeat,  123. 
Irregularities,  amendment  and  waiver  of,  123. 
Revival  on  death  of  parties,  80. 
Transferred  cases,  90-91. 
Woodman's  lien  for  wages,  411. 

Procedure  Book—  .      i   i7j 

Appeal  under  Master  and  Servant  Act  to  be  entered,  174. 

Change  of  parties  to  be  entered,  121. 
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pROc  EDU  RE  Book— Co>//iiiin\/— 

Clerk  to  keep,  H3. 

Contain  name  of  solicitor  entering  claim,  94. 

Cross-jiulgments  to  be  entered,  H3. 

Entries  rei[uire(l  to  lie  made,  H4. 

Form  of,  H4,  S5,  384. 

Ciarnishee  cases  from  High  Court  to  l)e  entered,  o.i. 

Index  to,  84. 

Judgments  and  orders  to  be  entered,  73. 

Leave  to  lake  any  proceedings  to  be  entered,  TJO. 

Return  by  bailiff  to  be  entered,  87. 

Special  judgments  and  orders  to  be  entered,  79. 

Transferred  cases  to  be  entered,  90. 

Used  as  transcript  of  judgment  book,  79. 

Process — 

Action  for  debt,  etc.,  10. 

replevin,  .SI. 

securities  seized  by  liailiff,  10. 

tort,  10. 
Alias  or  pluries,  lO. 
Clerk  to  sign  and  seal,  9. 
Commencement  of  action,  10. 
Definition  of  word,  .3. 

In  garnishment  to  be  entered  in  debt  attachment  book,  49. 
Ordinary  and  special  summons,  10. 

when  special  summons  warranted,  87. 
Removal  of,  14. 
Vt'iiditioiii  c's/oi/as,  101. 

Process  Book — 

Bailiff  to  keep,  100. 
Ins]iection  of,  by  parties,  101. 

pRonucTioN  oi-  Documents— 

For  inspection,  154. 

notice  of,  154. 
privilege  from,  155. 

Prohiiution— 

Irregularity  no  ground  for,  123. 

Omission  of  notice  of  intention  to  proceed  no  ground  for,  liill. 

Promissory  Notes — 

Action  on,  when  seized  by  bailiff',  10. 

For  gambling  debt  or  spirituous  liquors  not  actionable,  12'J. 

Need  not  be  copied  in  claim,  13 '2. 
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I'ROl'ER  I  Y— 

Order  for  preservation  of,  I'.VA,  135. 
Unsold  for  want  of  Iniyers,  101. 

Provisional  Counties— 

Courts  to  he  held  in,  ISO. 
Provisions  of  law  as  to,  I'M. 
Rules  and  forms  to  apply  to,  130. 

Pl'BLIC    O F KICKS— 

Act  respecting,  399. 

Pi'i'.i.ic  .Schools - 

Disputes  between  trustees  and  teachers,  408. 
ludgmcnt  and  execution  on  appeal,  408. 
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Renewal — 

Of  covenant  l)y  guarantee  company  to  oe  filed,  370. 

fee  for  filing  same,  377. 

renewal  receipt  to  be  attached,  377. 
Of  executions,  82. 
Of  summons,  14. 
Of  warrant  of  commitment,  lOiS. 


Rent— 

Landlord's  claim  for,  19. 
Replevin  after  distress  for,  30,  40. 

Rkim.evin— 

Action  of,  when  it  will  lie,  28. 

for  another  cause  not  to  be  joined  with, ^29. 
what  court  to  be  entered  in,  29. 
Affidavit  necessary,  29. 
Application  for  order,  judge's  powers,  31. 
to  vary  or  discharge  order,  .38. 

Bailifi's  duties  when  executing  writ,  35,  30. 
return  of  writ,  30,  103. 

to  be  indorsed  with  fees,  103. 

to  contain  names  of  sureties,  30. 
Claim  in,  29. 

Concealment  of  goods,  powers  of  bailiff,  3o,  30. 
Copy  of  writ  to  be  served,  37. 
Counievclaim  in  nature  of,  60. 
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\<Kl'i.KVlS  —  Coil//'>tlli-i/— 

Damages  to  defendant  when  plaintift'  fails,  84. 

without  assessment  nut  lo  exceed  *  '  UO,  .'W. 
Defence  in,  Mh. 

notice  of  liow  and  when  to  Ijc  piven,  3S. 
default  of,  39. 
Distress  for  rent,  procedure,  40.  i 

damage  feasant,  procedure,  41. 
Eloignmenl  of  goods,  return  of,  36. 

writ  of  withernam  to  issue  on,  37- 
Grounds  for  issue  of  order,  21(. 
Goods  in  bailiflPs  hands  not  liable  to,  2*^. 
Judgment  in,  41, 

by  default,  38. 
Jurisdiction  of  court  in,  28. 
Order  may  issue  ex  parte  or  on  notice,  31. 
when  writ  issued  without  order,  34. 
Payment  into  court  for  damages,  39. 
Pleading  unnecessary  in,  40. 
Service,  summons  not  to  be  served  until  goods  re^ilex  led,  37. 

inability  to  effect,  38, 
Successful  defendant  may  recover  costs  as  between  solicitor  and  client,  34. 
Summons  to  show  property  and  value,  31, 
when  to  issue,  29, 

Bond  In,  32,  34, 

Bailiffs  to  take,  32,  34, 

Cancelled,  discontinues  action,  40. 

Direction  for,  31, 

Names  of  sureties  to  be  given  in  return  to  writ,  36, 

Practice  in  action  on,  32, 

Report  as  to  sureties  to  be  made  by  clerk  to  judge,  98. 

Requisites  of,  32, 

Subject  to  provisions  of  Imperial  Act,  32, 

Text  of  Imperial  Act,  32-34. 

When  delivered  up  to  be  cancelled  action  to  be  discontinued,  40. 

Jury  In — 

If  goods  exceed  $20.00  in  value,  40, 
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IlESIDEN'CE  OF    PARTIES — 

Defendants  out  of  province  no  bar  to  action,  387. 
Defendants  out  of  province,  garnishment  cases,  388. 

service  on,  289, 
Defined,  7, 
Statement  in  claim  of,  7, 


id  client, :-54. 


ed,  40. 
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Returns—         , 

By  bailiffs  to  clerk  of  executions  to  l)e  made  in  30  days,  101 . 
sale  abortive,  101. 

statement  of  fees  to  l)e  indorsed,  10-'. 
at  ench  sittings  of  court,  104. 
to  he  liled  l)y  clerk,  105, 
to  be  laid  before  judge  al  each  court,  104. 
memo,  endorsed,  105. 
By  bailiffs  to  inspector  of  fees,  85. 
of  summons,  11. 

served  out  of  province,  SS'J. 
in  replevin,  36. 

not  served  in  time  for  court,  103. 
of  foreign  summons  to  be  made  to  issuing  clerk,  73. 
By  clerk  to  county  attorney  of  unclaimed  n>oneys,  98. 
inspector  of  committals,  99. 

'       of  yearly  fees,  85,  97. 
By  clerks  in  cities  to  Lieutenant-Governor  of  fees,  80. 

to  Lieutenant-Ciovernor  of  yearly  business,  86,  401. 
to  Provincial  Treasurer  of  fees,  97. 
By  sheriff  to  clerk  of  execution  against  lands,  380. 
under  Creditors'  Relief  Act,  76. 

Of  Exec  til  ions— 

Of  property  on  hand  for  want  of  buyers,  101. 
To  be  endorsed  with  statement  of  fees,  103. 
To  be  made  within  30  days,  101. 
When  sale  abortive,  101. 

RhVIVOR — 

After  six  years,  80,  82. 

After  change  of  parties  by  death,  80,  81,  82. 

Against  future  assets,  80. 

executor  de  son  tort  of  defendant,  6. 
joint  st';ck  company,  80. 
wife  or  husband  of  plaintiff,  80. 
Before  judgment  on  special  summons   after  one    month    from    right 
accruing,  72. 


Kui.es— 


Came  in  force  1st  July,  1894,  1. 

High  Court  rules  as  to  interpleader,  395. 

No.  161  superseded,  378. 

Non-compliance  with  not  to  render  proceeding  void,  123. 

Repeal  of  old,  1. 

To  apply  to  provisional  municipalities,  136. 

To  govern  all  proceedings,  1. 
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Sale— 

Bailiff's,  of  perishable  goods,  17,  2(5. 
Sampi.es — 

Of  goods  for  evidence,  133. 

Satisfaction  ok  Ji/dcment — 

Party  making,  may  require  entry  of,  132. 

Schedules— (i'('f  Index  to  Forms). 

Of  clerks'  fees,  185,  192,  885. 
Of  bailiffs'  fees,  188. 
Of  appraisers'  fees,  192. 
Of  witness'  fees,  191. 

Scheme  oi'  Distribution— 

Of  moneys  realized  on  attachment,  18. 

Schools— 

Act  respecting  .Separate,  407. 

Public— Act  respecting,  408. 

Appeals  from  Division  Courts  under,  408. 

High — Act  consolidating  Act  respecting,  410. 

Security  Covenant — 

Definition  of  word,  4. 

Security  for  Costs — 

Interpleader  cases,  23,  25. 
Order  for,  when  granted,  101. 
Stay  of  ]iroceedings  pending,  10 1. 

Securities  ior  Money — 

Seized  by  i)ailiff,  action  on,  10. 

Sri /.u  re — 

Damages  for,  in  interpleader,  22. 
Incumbered  goods,  23. 
Liquor  ne.nr  public  works,  401. 
Perishalile  goods,  17,  2<>. 

Sei'akaie  Ksiate,  145. 

Allegation  in  claim  necessary,  145. 
Judgment  against,  form  of,  146. 

Separate  .Schools— 

Disputes  between  trustees  and  teachers,  407. 
Judgment  and  execution  on  appeal,  407. 
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Service- 


Added  defendant  to  be  served,  116. 
Affidavit  of  service  in  foreign  country,  389. 
Affidavit  of  mileage  to  be  made  by  bailiff,  90. 
By  mail,  124. 

Defendant  in  foreign  division,  1*2. 
Duties  of  bailiff  as  to,  100. 
Fees  of,  allowed  only  to  bailiff,  75. 
Foreign  corporation,  firm,  or  individual,  13. 
Foreigner  in  foreign  country,  13,  387,  389. 

Garnishee  summons,  44.  .        ,- 

judge  m.ay  dispense  with  personal  service,  4.). 

Interpleader  summons,  19,  23. 

Judgment  debtor's  summons,  104,  390. 

ludgment  summons,  107,  390. 

Must  be  by  bailiff,  75. 

Must  be  effected  ten  or  fifteen  days  before  court,  104. 

Notice  of  motion  for  judgment  to  be  served  on  defendant,  75. 

Order  adding  parties,  120. 

Ordinary  summons,  12,  13,  88,  100,  104. 

Tapers  on  application  for  new  trial,  90,  150. 

I'rocess  from  foreign,  88,  104,  159. 

Replevin  summons,  37,  38.  .    ,   .,„ 

to  be  served  after  goods  have  b-en  replevied,  AH. 

Substitutional,  when  allowed,  12,  389. 

in  garnishment,  45. 

in  replevin,  38. 
Too  late  for  warning  as  to  sittings  of  court  to  apply,  103. 
When  not  made  in  time,  summons  to  be  returned  to  clerk,  103. 
Where  there  are  defendants  having  separate  interests,  12. 

Setting  aside— 

Application  may  be  viva  voce  at  trial,  130. 
Stay  of  proceedings,  126. 

Set-OI'F— (ft':  Counterclaim). 

By  attaching  creditors  when  several  att.achments  issued,  16. 
Judgment  for  defendant  when  balance  found  in  his  favor,  65. 
Notice  may  be  given  admitting  part,  63. 
Notice  of,  how  given,  68. 

to  be  deemed  notice  of  defence,  64. 
Proceedings  on,  when  several  defendants,  some  not  served.  111. 
Rights  of  defendant  on  judgment  for,  74. 
Suit  against  only  one  of  two  parties,  149. 
Trial  of,  after  original  action  concluded,  66. 

3* 
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SKITI.KMKN  I'  OK  AiTION  —    • 

On  arrest  under  warrant  of  commitment,  100. 
To  1)6  made  with  clerk,  KM!. 
Where  judjjment  payable,  7^^. 

SliVliRAl.  Dei  KNUAMs- 
Concurrenl  writs  for,  in  iliffercnt  counties,  11. 
Judgment  by  default  against  some  only,  70. 

summons  served  on  different  days,  71. 
on  confession  of  some  defendants,  70. 
when  all  not  served,  (Ji). 
Striking  out  those  not  served,  111. 

SiiARr;iiOLi)KRs—(.iV(.' Joint  Stock  Companies). 
Judgment  and  execution  against,  80,  81. 

SUKKl'— 

Act  respecting  protection  of,  lliit. 

S  UK  Kill' — 

To  act  on  execution  against  lands,  .'i7!>. 
Tt)  niake  return  of  same  to  clerk,  .SHO. 
Proof  of  title  on  deed  l)y,  .'{^4,  415. 

Solicitor— 

Entitled  to  moneys  received  by  clerk  in  suit,  04. 

SriCCIAI.   JUDCMIiMS— 

Appeal  uiiJer  Dili /us  ami  IValcnomsi:!.  Acl,  181. 
Clerk  to  prepare  and  enter,  79. 
Motion  to  settle,  70. 
What  are,  70. 

Special  Summons  — 

Against  married  women,  14(1. 

Copy  of  claim  to  be  annexed  to,  87. 

Costs  of  ordinary  summons  when  special  summons  warranted,  87. 

I^sue  of,  when  warranted,  unless  otherwise  ordered,  87. 

in  action  on  securities  seized  by  bailiff,  10. 
In  actions  for  debtor  or  money  demand,  10. 
Judgments  on^(.V('('  Judgment),  <)0-73. 
Return  day  of,  11, 
Service  of  (i^v  Service),  11,  V.\,  88,  IQO,  104. 

not  in  tims  for  warnings  to  apply,  104. 
Where  issued  instead  of  ordinary  summons,  and  viici-'erm,  16, 

SpiKinious  Li<,)UORS— 

Promissory  note  for,  cannot  be  sued  in  Division  Court,  122. 
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SlATKMKNT  — 

Of  costs  to  be  furnished  by  clerk,  97.  .  ,         . ,  ^ 

On  summons  issued  from  court  nearest  defendant's  residence,  8. 

SlATHTK   Ol-    LlMlTATIONS- 

Defencc  of  (w  Statutory  Defence),  61,  OS. 
Effect  of,  where  defendant  substituted,  U.S. 

^Z^::SZ^'^%^^  -i,»U.  .„  prevent  .pe.U„„  of, 
14,  15. 
Statutory  DeI'EN'ce— 

In  garnishee  proceedings.  50. 

Notice  of,  equivalent  to  dispute  notice,  04. 

Notices  in  cases  of,  08,  92,  9^. 

SlAY   OI-   PROCEEniXOS— 

Action  pending  in  another  court,  148. 

Appeals  in  judicial  districts,  140. 

Effect  of,  where  defendant  substituted,  U',l 

In  what  cases  judge  may  grant  stay,  lOO. 

For  security  for  costs,  10. 

Practice  as  to,  l.SO. 

Setting  aside  for  cause  shown,  1'20. 

Sni'ENniARY  Mac.istrate— 

Acts  as  judge  in  judicial  districts,  1:^7. 

Appeal  from,  140. 

May  refer  matter  to  arbitration,  i:W. 

Style  ok  Cause— 

After  change  of  parties,  1'21. 

In  affidavits  must  be  in  full,  142. 

Suh-Contractors— 

Act  respecting  enforcement  of  rights  of,  404. 

SniPd'.NAS-- 

Appeal  from  Court  of  Revision,  174. 

under  Ditc/ies  ani  Watercourses  Ad,  IHl. 
lAiic  Femes  Act,  178. 


Master  an 


d  Servant  Act,  176. 


SU1!.STlTiniONAr 


Service  (.f<r  Service),  12. 


C.a 


rnishee  cases,  45. 


Replevin  cases,  37,  38. 


SunSTITUTlNU 


PARTIES  {see  Amendment).  HO,  ct  seq. 


By  notice,  118. 
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Suitors'  Moneys— 

'  Clerk  to  give  notice  of  receipt  of,  93. 
Not  to  be  withheld  under  any  pretence,  93. 
Payment  by  clerk  of,  128. 
Unclaimed,  return  of,  98. 
(.SV^  Clerk  and  Bailiff.) 

Summons— 

Action  for  tort,  11. 

in  adjoining  division,  10. 
on  securities  seized  by  bailiff,  11. 
for  flooding  lands,  13. 
against  married  woman,  146. 
Added  defendant,  116,  120. 
Alias  or  pluries,  10. 

Amendment,  special  issued  by  mistake  for  ordinary,  11. 
Against  judgment  debtor,  107. 
Clerk  to  file,  when  entering  judgment,  91. 
Concurrent,  for  defendant  in  different  counties,  11. 
Copy  of  claim  to  be  annexed,  87. 
Examination  of  judgment  debtor,  107. 
Garnishment,  44. 
Interpleader,  19. 
Life  of,  14. 

Notice  as  to  change  of  venue,  14. 
Printing  of,  87. 
Renewal  of,  14. 
Return  of,  11. 
Replevin,  28. 

property  and  value  to  be  shown,  31. 

return  of,  36,  37. 

service  of,  37,  .38. 
Service  of,  12,  13,  23,  37,  88,  100,  104. 

bailiff's  duties,  100. 

in  adjoining  division,  23. 

on  foreign  corporation,  firm,  or  individual,  13. 

in  garnishment  cases  in  interpleader,  13. 

in  replevin,  37. 

special  summons,  87. 

substitutionally,  12,  38,  45. 

too  late  for  warnings  to  apply,  103,  104. 
Warnings  on  (see  Warnings),  10,  14,  44,  104. 

Summary  Applications — 

Before  judge  in  chambers,  129. 

at  trial,  1.30. 
How  made,  129. 
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Sureties 

Cle 

When  covenant  renewable  periodically  renew 


Clerk  to  report  to  jiulge  at  every  oourl,  OH. 

'  .....     al  receipt  to  lie  tiled,  -I'"- 


Survey— 

Of  subject-matter  of  action,  order  for,  133. 

Survival  oi'  Action  — 

Cases  in  which  action  survives,  117. 

Survivor— 

Rights  of,  on  death  of  one  or  more  plaintiffs,  82. 


Tarikk  ok  Fees-(.«6-  Index  of  Forms),  185,  d  se,j. 
Claim  under  $10.00,  :WG. 
Of  appraiser,  102. 

Of  officers,  185,  188,  192,  385,  387. 
Of  witness,  191. 

Taxation  ok  Costs,  07. 

Tax  on  Docs  Act,  169. 
Appeals  under,  171. 

Temporary  Judiciai.  Districts— 
Jurisdiction  in,  138. 
Provisions  respecting,  137. 
Stipendiary  magistrate  to  act  as  judge,  137. 

Tender— (.w  Payment  into  Court),  12t). 

Clerk  to  notify  plaintiff  of  plea  of,  0(). 

Costs  of  defendant  may  be  deducted  from  money  paid  in,  Jo. 

Money  paid  in  on  plea  of,  to  be  retained  until  acceptance  or  ju.lgment, 

95. 

Plea  of,  equivalent  to  dispute  notice,  64. 
Procedure  after  payment  into  court,  126,  127. 
Procedure  as  to  payment  into  court,  128, 
Subject-matter  of  action  in  detinue,  127. 

Territoriai,  Districts— 
I'rovisions  as  to,  130. 
Rules  to  apply  to,  130. 

Third  Farty— 

Addition  of,  at  or  before  trial,  ll.». 
In  garnishment,  42,  45. 
Is  not  a  defendant,  6. 
Order  and  summons  to,  116. 
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TlMK  — 

For  irregularity  to  he  remedied,  judge  may  adjourn,  12!). 
Of  operation  of  rules  (1st  July,  1H04),  1. 

TiiM'i.iNc  Dkht— 

No  jurisdiction  for,  122. 

Title— 

Notice  of  change  of,  48. 

Not  to  abate  action,  but  same  to  be  removed  to   High  Court  by  certi- 
orari, 390,  391. 
Under  sheriff's  deed,  383. 

Tort— 

Ordinary  summons  to  issue,  10. 
Transckh'i  ok  Judgment — 

Bars  future  proceedings,  77. 

Barred  by  abatement  of  action,  78. 

Entry  of,  in  procedure  book,  77-79. 

How  to  be  jirepared,  78. 

Issue  proliibited  until  fourteen  days  after  trial,  78. 

Payment  of  money  made  under,  129. 

To  County  Court  abolished,  378. 

Transcript  ok  Judcment  Rook — 

Procedure  book  to  be  used  for,  79. 

Transkkr- 

From  another  Division  Court,  90,  91. 

District  Court  in  woodman's  lien  cases,  414. 
Proceedings  in,  90,  91. 
Title  to  land,  validity  of  devise.  Act  not  to  abate  suit,  but  same  to  be 

transferred  to  High  Court,  390,  391. 
To  High  Court,  99,  .'WO. 

Treasurkr  ok  Ontario— 

Copy  of  lerk's  return  to  be  sent  to,  97. 
To  receive  proportion  of  annual  fees,  77. 

Triai  — 

Adjournment  for  non-compliance  with  practice,  120. 
Application  for  new  (see  New  Trial),  loO. 
Attachment  action  (see  Absconding  Debtor),  16. 
By  jury,  90. 

Change  of  place  of,  notice  on  summons  as  to,  ^  1-. 
Change  of  parties  at  time  of.  111. 
Clerk  to  prepare  list  of  cases,  89. 
Costs  to  be  taxed  on  day  of,  97. 
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Trial  —  Continiu'd— 

Evidence  in  writing  for  use  on  application  for  new  trial,  W\. 
Judgment  delivered  concludes  trial,  37H. 
Judgment  reserved  does  not  conclude  action,  147. 

Line  fence  appeals,  177. 

List  of  cases  for,  H9. 

alteration  of  order,  89. 

Non-suit  by  judge  in  jury  cases,  147. 

Tutting  off,  before  day  of,  149. 

Procedure  where  action  pending  in  other  courts  for  same  cause,  148. 

Representative  of  dead  plaintiff  should  appear  at,  1'21. 

Summary  application  at,  IBO. 

Trial  List.s — 

Rer[uisitcs  of,  90. 

To  be  prepared  Ijy  clerk,  89,  90. 

Tri'stkes — 

May  act  without  joining  persons  beneficially  interested,  «0,  61. 
Representative  capacity,  »)1. 

Trust  Fund— 

Cestui  que  trust  may  protect  from  garnishment,  42. 
Trustees  may  sue  without  joining  cestuis  que  trustent  {sec  Executors). 
GO. 


to  be 


XJ 

Unautuorizkh  Forms— 

Not  to  be  used,  125. 

Old  forms  may  be  continued  if  judge  approves,  12;). 

Unclaimed  Moneys— 

List  to  be  sent  to  county  attorney,  98. 

Undertaking  for  Costs— 

By  next  friend  of  infant,  122. 


*i 


Venditioni  Exponas- 
Writ  of,  101. 

Venue — 

In  interpleader  cases,  23. 

Notice  on  summons  as  to  change  of,  14. 

Practice  as  to  change  of,  90,  91. 
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Wages  — 

Consolidation  of  actions  for,  405. 
Infant  may  sue  for,  122. 
Lien  for  mechanic's,  404,  et  seq. 
woodman's,  411,  et  seq. 
Master  and  servant  appeals,  1(18. 

Of  unmarried  persons  not  exempt  from  garnishment,  391. 
Order  of  magistrate  subject  to  appeal,  407. 

may  be  filed  in  Division  Court,  407. 
Powers  of  city  police  magistrate,  406. 
Precedence  in  attachment,  19. 
Procedure  in  claim  for,  404. 
Time  for  payment,  on  order  of  magistrate,  400. 

VVage-Eaknkrs— 

Act  respecting  enforcement  of  rights  of,  404. 

Warnings — {sec  Index  of  Forms). 
As  to  change  of  venue,  14. 

next  courts,  104. 
On  garnishee  order,  44. 
On  special  summons,  10,  104. 

Warrants— 

Of  commitment,  bailiffs  duties  when  executing,  102. 

Life  of,  108. 

Printing  of,  75. 

Payment  when  arrested  under,  109. 

Renewal  of,  108. 

Rec|uisites  of,  108. 

Watercourses— 

Appeals  under  Act  respecting,  179. 

Withernam — 

Writ  of,  when  goods  replevied  have  been  eloigned,  \M. 

Witnesses— 

Absence  of,  ground  for  adjournment,  149. 
Affidavit  of  disbursements  to,  158. 
Clerk  to  tax  fees  of,  158. 
Conduct  money  {see  Index  to  Forms),  191. 

to  professional  men,  159,  191. 
.Statutory  provisions  respecting,  159. 
Subpojnas  on  appeal  under  Consolidated  Assessment  Act,  174. 

Ditches  and  Watei  courses  Act,  181. 

Line  Fences  Act,  178. 

Master  and  Servant  Act,  170. 
Tariff  of  fees  to,  191. 
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WivKs— (.Vte  Married  Women). 

Appeal  from  magistrate's  order  for  maintenance,  410. 

Woodman's  Likn  kor  Wac.ks- 

Attachment  and  excculion,  412. 
In  what  court  jirocedure  to  l)e,  414. 
Practice,  411. 

Procedure  to  enforce,  411,  et  scq. 
Transfer  from  District  Court,  414. 

WOKKMKN's   COMI'ENSATION    FOR    iNJdKIKS    Aci  — 

Assessors  appointed  l)y  court,  414. 
Words,  Interi-rrtation  oi  — 

Accord,  132. 

"The  Act,"  2. 

Action,  0. 

Administrator,  '2. 

Affirmed,  2. 

Agent,  2. 

Bailiff,  3. 

Cause,  0. 

Clerk,  3. 

Claim,  3. 

Clear  days,  4. 

Contested  case,  150,  157. 

County,  3. 

Court,  3. 

Declared,  2. 

Defendant,  3. 

Devastavit,  54. 

Executor,  2,  5. 

"  Executor  dc  sou  tort,''  5. 

Folio,  5. 

Foreign  court,  3. 

Foreign  division,  3. 

Goods,  chattels,  property,  4. 

Home  court,  3. 

Home  division,  3. 

Interpretation  .hi  of  Ontario  applied,  5. 

Judge,  3. 

Judgment,  4. 

Judieatitre  Act  to  apply,  5. 
Masculine  to  include  feminine,  2. 
Matter,  0. 
Note  of  hand,  122. 
Oath,  2. 
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Words,  iNrKUi'UKiAi  ion  iW  —  Con/iiiuril— 

Order,  4. 

I'iirty,  2,  '}. 

I'erson,  '.J,  5. 

Petitioner,  .'{. 

i'laintitr,  W. 

I'leading,  (J.  ,, 

Process,  3. 

S:\tisfaction,  132. 

Security  covenant,  4. 

Singular  number  includes  plural,  2. 

Sworn,  4. 

United  counties,  3. 

Writ— 

Of  execution  j^scc  Execution), 

(3f  replevin  (see  Replevin),  37. 

On  summons  {sec  Summons),  issue  of,  H,  1((. 
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